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PREFACE   TO   THE   SECOND   EDITION. 

The  experience  of  the  seventeen  years  since  the  publication  of 
the  first  two  vohuues  has  convinced  me  that  they  contain  more 
cases  than  can  be  satisfactorily  treated  in  a  single  course  of  lec- 
tures. It  has  also  confirmed  my  opinion  that  a  collection  of  cases 
should  not  attempt  to  cover  too  much  ground,  but  that  the  cases 
should  be  multiplied  on  the  crucial  topics.  A  single  case  on  a 
subject  has  little  advantage  over  a  text-book.  It  is  only  by  pre- 
senting a  doctrine  in  many  aspects  that  the  best  results  can  be 

reached. 

I  have  tried  to  bear  both  these  points  in  mind  in  the  present 
edition.  i;i  which  about  two  hundred  pages  have  been  stricken 
out,  and  one  huiulred  added,  in  each  of  the  two  volumes. 

To  my  colleague,  Professor  J.  1.  Westengard,  I  am  indebted 
for  collecting  the  cases  reported  since  the  first  edition,  and  for 
constant  advice  and  assistance  in  selection  and  arrangement.  He 
has  also  contributed  several  valuable  notes.  I  would  especially 
call  attention  to  the  note  on  Distress.  If  the  present  edition  of 
these  volumes  is  an  improvement  on  the  earlier  one,  it  is  largely 

d\ie  to  him. 

I  have  also  to  thank  my  learned  friend,  Robert  Walcott,  Esquire, 
for  seeing  the  volumes  through  the  press. 
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Tins  Collection  of  Cases  is  prepared  for  the  convenience  of 
students  in  the  Law  School  of  Harvard  University. 

The    head-notes    are    always,    and    the    arguments    generally, 

omitted. 

As  one  of  the  main  ohjects  in  the  study  of  cases  is  to  ae.piire 
skill  and  cnnli<lenee  in  extracting  tlie  ratio  deci<h'ndi,i\\c  omission 
of  head-notes  from  a  collection  like  this  is  an  essential  {.art  of 
tlie  scheme.  To  ihrust  h(  fore  the  eyes  of  a  stiulent  of  law  the 
answer  to  the  problem  contained  in  a  case  is  like  telling  a  stu- 
dent in  aritimutic  tiie  answ.r  to  his  sum  hefore  he  does  it,  with 
tlie  additional  disadvantage  that  thr  ansurr  in  the  head-note  is 
often  wrong. 

On  the  otljer  hand,  th.-  omissiou  of  the  arguments  is  an  evil, 
but  a  necessary  one.  T<.  liave  retained  them  would  either  have 
comi)elled  the  exclusion  of  many  valuahlc  cases,  or  else  have 
swollen  the  si/e  and  expense  of  volumes  already  larger  and  more 
costly  than  I  could  wish 

With  the  exception  of  tlie  head-notes  and  arguments,  and  of  a 
few  j.assages  the  omission  of  which  is  duly  noted,  the  cases  are 
reprinted  literally  from  the  reports;  hut  I  liave  striven  after  some 
consistency  in  the  use  of  capitals  and  italics,  and  wh.re  a  citation 
was  obviously  wrong,  I  have  corrected  it. 

The  book  is  intended  for  study,  not  for  practice.  That  one 
who  has  carefully  read  these  cases  will  lind  the  volumes  of  con- 
siderable aid  in  after  professional  life,  I  have  no  doubt ;  l)ut  by 
one  who  has  not  thus  become  aciuainted  with  their  contents,  the 
want  of  head-notes  will  probably  he  felt  an  invincible  obstacle  Ui 
their  use. 
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Further,  the  reading  of  these  cases,  it  should  be  remembered,  is 
intended  to  be  accompanied  by  oral  instruction,  and  therefore 
they  are  without  the  comments  which  would,  on  so  difficult  a 
subject,  be  desirable,  if  the  cases  were  meant  for  solitary  study. 

As  any  one  will  find  who  attempts  to  compile  a  collection  of 
cases,  it  is  hard  to  make  it  small  enough.  I  have  tried  to  limit 
myself  to  the  leading  and  illustrative  authorities,  and  in  the  few 
notes  no  attempt  has  been  made  at  a  full  collection  of  the 
decisions,  —  indeed,  no  case  is  ever  referred  to  without  a  distinct 
reason  for  calling  attention  to  it. 

A  special  difficulty  in  dealing  with  the  law  of  property,  and 
particularly  of  real  property,  is  to  determine  how  much  to  dwell 
on  parts  of  the  law  which  have  now  become  practically  obsolete. 
No  two  persons  would  probably  decide  this  question  in  exactly 
the  same  way.  I  have  endeavored  to  bear  in  mind,  on  the  one 
hand,  that  a  real  knowledge  of  the  law  as  it  is,  requires  a  knowl- 
edge of  the  law  as  it  has  been ;  and,  on  the  other,  that  I  am 
working  for  men  who  are  preparing  themselves  to  be  lawyers, 
and  not  merely  for  students  of  the  history  of  institutions. 

For  the  parts  of  the  law  of  which  he  treats  and  for  which  it 
was  impossible  or  undesirable  to  give  cases,  I  have  had  recourse 
to  the  terse  and  exact  sentences  of  Littleton. 

I  desire  especially  to  acknowledge  the  aid  I  have  received  from 
Mr.  Leake's  Digest  of  the  Law  of  Land.  This  excellent  book 
(unfortunately  not  finished)  has  met  with  less  appreciation  than 
it  deserves. 

J.  C.  G. 

August,  1888. 
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BOOK   I. 

DISTINCTION  BETWEEN   REAL   AND   PERSONAL   PROPERTY. 

Bracton,  Lib.  2,  c.  9,  fol.  27  a.  If  a  gift  be  made  for  a  term  of 
years,  although  a  ver}-  long  one,  which  exceeds  the  lives  of  men,  ^-et 
the  donee  will  not  have  a  freehold  from  it,  since  a  term  of  years  is 
certain  and  determined,  and  the  term  of  life  uncertain,  and  because 
although  nothing  is  more  certain  than  death,  j'et  nothing  is  more 
uncertain  than  the  hour  of  death. 

Williams,  Real  Property  (18th  ed.),  17,  25.  Tenant  for  a  term  of 
3'ears  was  regarded  in  early  law  as  holding  possession  on  behalf  of  the 
freeholder  as  his  bailiff,  and  was  never  allowed  to  use  the  freeholder's 
remedies  for  dispossession.  Originallv  he  had  no  remedy  in  case  of  his 
ejectment,  unless  he  held  under  a  covenant  with  his  landlord.  If  so,  he 
might  have  an  action  of  covenant  against  his  landlord  in  case  he  had 
been  ejected  b}'  the  landlord  himself  or  any  one  claiming  the  land  by 
superior  title  ;  and  might  recover,  in  the  former  case,  possession  of  his 
holding  for  the  rest  of  his  term,  if  unexpired,  but  otherwise  damages 
only.  But  afterwards  special  actions  were  given  to  a  tenant  for  years 
against  an}'  person,  who  had  wrongfully  ousted  him  or  acquired  posses- 
sion of  his  land  from  a  wrongful  ejector.  And  though  at  first  it  was 
doubted  whether  these  actions  enabled  him  to  recover  anything  but  dam- 
ages, in  the  reign  of  Edward  the  Fourth  it  was  established  that  he 
should  therein  recover  possession  of  his  holding  as  well.  The  owner  of 
chattels  might  take  proceedings,  under  the  earl}'  law,  to  obtain  the  res- 
titution of  stolen  or  lost  goods,  into  whosesoever  hands  they  camo  ;  and 
in  these  proceedings  he  might  either  accuse  the  possessor  of  his  goods 
of  theft  or  sue  him  civilly,  dropping  the  criminal  charge.  In  the  latter 
case,  however,  the  plaintiff  was  obliged  to  set  a  money  value  on  his 
goods,  on  payment  of  which  the  defendant  would  be  absolved.  But  civil 
proceedings  of  this  nature  very  soon  became  obsolete ;  when  the  dis- 
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possessed  owner  of  goods  was  left  to  be  protected  by  remedies,  in  which 
he  could  either  make  no  claim  but  for  compensation  in  money,  or  in 
whicli,  thoucrh  he  might  claim  to  recover  his  goods,  the  law  gave  no 
process,  wlierebv  the  uoods  tliemselves  could  be  attaclied  and  restored 
to  him,  and  he  could  o^nly  recover  their  value  if  the  defendant  refused  to 

render  them.  ... 

Originally,  as  we  have  seen,  freeholds  were  the  only  things  specifi- 
cally recoverable  in  the  King's  Court ;  all  that  could  be  included  in 
"  the  realty."  Thus  the  word  realty  came  to  be  used  as  denoting  the 
freehold.  After  this,  those  interests  in  land  which  were  reckoned  as 
chattels  were  distinguished  by  the  name  of  chattels  real,  because,  it  was 
said,  they  concerned  the  reaUy ;  while  the  name  of  chattels  personal 
was  given  to  movable  goods,  "because  for  the  most  part  they  belong 
to  the  person  of  a  man,  or  else  "  (which  seems  the  better  reason)  "  for 
that  they  are  to  be  recovered  by  personal  actions."  As  freeholds  de- 
scendcd'to  the  heir,  while  chattels  passed  to  tL-  executor,  the  notion  of 
descent  to  the  heir  became  associated  with  the  realty,  as  well  as  the  idea 
of  land  specifically  recoverable  ;  and  the  incident  of  passing  to  the  ex- 
ecutor became  a  characteristic  of  the  personalty.  So  that  in  later  times, 
wlR-n  men  began  to  describe  property  as  consisting  of  real  and  personal 
estate  instead  of  by  the  old  terms  lands,  tenements,  and  hereditaments 
and  ffoods  and  chattels,  only  things  inheritable  as  well  as  specifically 
recoverable,  only  real  hereditaments,  in  fact,  were  classed  as  real 
estate  ;  and  chattels,  whether  real  or  personal,  were  considered  as 
personal  estate  rather  on  the  ground  of  their  passing  to  the  executor 
than  with  reference  to  the  question,  how  far  they  were  specifically 
recoverable.^ 

2  Bl.  Com.  21.  Incorporeal  hereditaments  are  principally  of  ten 
sorts;  advowsons,  tithes,  commons,  ways,  oflSces,  dignities,  franchises, 
corodies  or  pensions,  annuities,  and  rents.^ 

Lit.  §  740.  But  where  such  lease  or  grant  is  made  to  a  man  and  to 
his  heircs  for  terme  of  yeares,  in  this  case  the  heire  of  the  lessee  or  the 
grantee  shall  not  after  the  death  of  the  lessee  or  the  grantee  have  that 
which  is  so  let  or  granted,  because  it  is  a  chattel  reall,  and  chattels  realls 
by  the  common  law  shall  come  to  the  executors  of  the  grantee,  or  of  the 
lessee,  and  not  to  the  heire. 

1  See  also  Digby,  Hist.  Real  Prop.  c.  3,  sect.  2,  §  17  (in  1st  ed   §  16). 

2  "  The  next  question  was,  whether  the  annuity  of  500/.  which  in  the  will  is  called 
a  free-hold  annuity  [an  annuity  to  the  grantee  and  his  heirs],  and  is  thereby  specifically 
given,  is  to  be  considered  as  real  or  personal ;  and  upon  the  authority  of  the  cases 
which  were  cited  in  the  argument,  viz..  The  Earl  of  Stafford  v.  Bucklet^,  2  Ves.  Sen.  171, 
and  Aubin  v.  iJaly,  4  B.  &  Aid.  59,  I  am  of  opinion,  that  it  is  what  Lord  Hardwicke  called 
a  personal  inheritance,  which  the  law  suffers  to  descend  to  the  heir,  but  which  has  noth- 
ing to  do  with  the  realty."  Per  Lobd  Langdale,  M.  R.,  in  Radburn  v.  Jervis,  3  Beav. 
450,461  (1841). 
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Exchequer.     In  Equity.  1837. 

[Reported  2  Y.  d:  C.  Ex.  268.1] 

Alderson,  B.,  delivered  the  judgment  of  the  court:  This  was  a  bill 
pra3ung  in  substance  that  the  defendant  Margaret  Brent,  widow  and 
executrix  of  Timoth3'  Brent,  deceased,  ma}-  account  for  certain  shares 
of  the  Chelsea  Waterworks,  and  that  it  ma}-  be  declared  hy  the  court 
that  the  plaintiff  as  his  heir  at  law  became  entitled  to  those  shares, 
and  that  the  other  defendants,  the  Governor  and  Compan}'  of  the  Chel- 
sea Waterworks,  may  be  directed  to  insert  in  their  transfer-books  the 
plaintilTs  name  as  proprietor  thereof.  There  is  no  dispute  as  to  the 
facts,  and  the  only  question  for  the  court  was,  whether  these  shares 
were  part  of  the  real  or  personal  estate  of  the  testator.  If  the  former, 
the  plaintiff  as  heir  at  law  is  entitled  to  the  decree  he  prays,  because 
the  will  is  attested  by  only  two  witnesses  ;  and  if  the  latter,  his  bill 
must  be  dismissed. 

When  this  question  originall}-  came  before  me,  I  thought  it  one  of 
so  much  difficulty,  and  involving  such  extensive  consequences,  that  I 
was  desirous  the  parties  should  have  the  benefit  of  having  the  opinion 
of  my  learned  brethren  also  ;  and  accordingl}',  in  conformity  to  the 
practice  here  (which  is  a  peculiar  advantage  in  the  frame  of  the  Court 
of  f^quitj^  in  the  Exchequer),  I  adjourned  the  case  to  be  heard  before 
the  full  court.  The  case  was,  in  the  course  of  last  Michaelmas  Term, 
very  fuU^'  and  ably  argued  before  Lord  Abinger,  my  brothers  Parke 
and  Gurney,  and  myself;  and  I  am  now  to  deliver  the  opinion  of  the 
whole  court  on  the  point. 

The  company  of  the  Chelsea  Waterworks  was  originally  constituted 
under  the  provisions  of  the  statute  8  Geo.  I.,  1723.  By  that  act,  cer- 
tain persons  named  therein  were  constituted  commissioners,  under- 
takers, and  trustees  for  carrying  into  effect  the  works  then  projected, 
and  for  afterwards  maintaining  them.  For  that  purpose  his  Majesty 
was,  by  a  subsequent  clause,  empowered  to  incorporate  them,  by  the 
name  of  the  Governor  and  Compau}-  of  the  Chelsea  Waterworks.  And 
the}'  were  to  have  the  power  of  purchasing  lands  not  exceeding  £1,000 
per  annum,  and  to  sell  and  dispose  thereof  at  tlieir  pleasure,  and  to  do 
all  necessar}'  works,  and  to  be  subject  to  such  rules,  qualifications,  and- 
appointments  as  his  Majesty  should  think  reasonable  to  be  inserted  in 
the  charter ;  and  might  also  be  empowered  to  make  by-laws  from  time 
to  time  for  the  good  government  of  the  corporation. 

In  pursuance  of  this  power  a  charter  of  incorporation  was  granted 
almost  immediately  afterwards  by  George  I.  That  charter  followed 
the  directions  of  the  statute,  and  gave  the  corporation  power  to  pur- 
chase lands,  &c.,  so  as  they  did  not  exceed  in  value  £1,000  per  annum, 

1  The  opinion  only  is  given.     It  sufficiently  states  the  facts. 
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and  also  estates  for  life  or  lives,  and  for  years,  and  goods  and  chattels 
of  what  nature  or  value  soever,  for  the  better  carrying  on  and  efteeting 
the  purposes  of  the  company,  not  exceeding  the  value  of  the  joint  stock 
of  the  corporation  thereinafter  mentioned  and  limited,  and  to  be  taken 
and  computed  as  part  thereof. 

Tlie  twcnty-ihird  section  empowered  the  corporation  by  subscription 
to  raise  a  joint  stock,  not  exceeding  £40,000,  and  to  manage  the  same 
from  time  to  time,  and  to  receive  the  benefit  and  advantage  of  the 
same  to  the  use  of  them  the  said  Governor  and  Company  and  their  suc- 
cessors, according  to  such  shares  and  pioportions  as  they  or  any  of 
them  have  or  shall  have  therein.  And  then  it  provided  that  every 
person  sul)scrilting  and  contributing  any  sum  or  sums  of  money  should, 
by  virtue  thereof,  become  members  of  the  said  corporation,  and  should 
be  entitled  to  a  share  or  shares  in  such  joint  stock  (previously  fixed  at 
£20  each)  equal  to  the  sum  or  sums  of  money  so  by  him  actually 
contributetl  and  paid  in,  and  no  greater ;  and  should  be  enabled  to  sell, 
assign,  and  transfer  the  same  or  any  part  thereof  (not  being  less  than 
one  whole  share,  as  b}-  a  subsequent  clause  was  provided),  by  transfers 
in  the  company's  books,  in  such  manner  as  should  be  b}-  a  general  court 
directi'd,  or  by  his  last  will  and  testament ;  and  the  person  to  whom 
such  assignment  or  transfer,  or  disposition  bj-  last  will  and  testament, 
shoukl  be  made,  should  b^-  virtue  thereof  become  member  of  the  said 
corporation. 

What,  then,  is  the  intention  of  tlie  crown  and  legislature  to  he  col- 
lected from  all  these  particulars  as  to  the  nature  of  the  interest  which 
each  shareholder  is  to  have?  That  is,  in  truth,  the  whole  question  in 
this  cause.  Now,  in  tlie  first  place,  we  have  a  corporation  to  whose 
management  the  joint  stock  of  money  subscribed  by  its  individual  cor- 
porators is  intrusted.  They  have  power  of  vesting  it  at  their  pleasure 
in  real  estate  or  in  personal  estate,  limited  onl}'  as  to  amount,  and  of 
altering  from  time  to  time  the  species  of  property  which  the}'  ma}'  choose 
to  hold  ;  and  in  order  to  give  them  greater  facilities  and  advantages, 
certain  powers  are  intrusted  to  the  undertakers  b}'  the  legislature,  and 
that  even  before  they  were  constituted  a  body  corporate,  of  laying  down 
pipes,  and  thereby  occupying  land  for  the  purposes  of  their  undertaking. 
These  powers  render  the  use  of  joint  stock  b}-  the  bod}'  corporate  more 
profitable,  but  the}'  form  no  part  of  the  joint  stock  itself;  and  one  de- 
cided test  of  this  is,  that  they  belong  inalienably  to  the  corporation, 
whereas  all  the  joint  stock  is  capable  expressly  of  being  sold,  ex- 
changed, varied,  or  disposed  of  at  the  pleasure  of  the  corporate  body. 
It  is  of  the  greatest  importance  to  look  carefully  at  the  nature  of  the 
property  originally  intrusted,  and  that  of  the  body  to  whose  manage- 
ment it  is  intrusted,  —  the  powers  that  body  has  over  it,  and  the  purposes 
for  which  these  powers  are  given.  The  property  is  money,  —  the  sub- 
scriptions of  individual  corporators.  In  order  to  make  that  profitable, 
it  is  intrusted  to  a  corporation  who  have  an  unlimited  power  of  con- 
verting part  of  it  into  land,  part  into  goods,  and  of  changing  and  dis- 
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posing  of  each  from  time  to  time  ;  and  the  purpose  of  all  this  is  the 
obtaining  a  clear  surplus  profit  from  the  use  and  disposal  of  this  capital 
for  the  individual  contributors. 

It  is  this  surplus  profit  alone  which  is  divisible  among  the  individual 
corporators.  The  land  or  the  chattels  are  onh'  the  instruments  —  and 
those  varying  and  temporary  instruments  —  wherebj-  the  joint  stock  of 
moncv  is  made  to  produce  profit.  Suppose  the  subscription  had  not 
been  by  the  individual  corporators,  but  that  strangers,  having  collected 
the  money,  had  put  it  into  the  management  of  a  corporate  body  having 
particular  privileges,  and  had,  after  giving  them  power  to  vest  the 
money  at  their  pleasure,  stipulated  to  receive  these  profits :  could  it  be 
contended  that  the  nature  of  the  property  of  the  subscribers  depended 
on  the  mode  of  management  by  the  independent  body  ?  And  yet  that 
is,  in  truth,  this  case  ;  for  the  individual  members  of  a  corporation  are 
quite  as  distinct  from  the  metaphysical  body  called  "the  corporation," 
as  any  others  of  his  Majesty's  subjects  are. 

This  case  varies  most  materially  from  those  which  were  cited  in  the 
argument.  In  the  New  River  case,  the  individual  corporators  have  the 
property;  the  corporation  have  only  the  management  of  it.  Lord 
Hardwicke,  in  the  case  in  Atkyns,^  expressly  puts  it  on  that  ground. 
"  They  have  the  legal  right,"  he  says  ;  "  they  may  bring  an  ejectment 
for  so  much  land  covered  with  water ;  and  the  only  difference  between 
the  shareholders  of  the  king's  half  and  the  others  is  that  the  corpora- 
tion of  management  have  as  to  these  shares  perhaps  the  legal  estate  in 
them,  the  equitable  estate  being  in  the  individual  proprietors."  In  that 
case,  too,  the  property  given  to  the  corporation  was  real  property,  which 
they  are  to  manage  for  the  good  of  all.  They  have  no  powers  of  con- 
verting it  into  any  other  sort  of  property,  but  must  keep  it  and  make  a 
profit  from  it  as  it  is ;  viz.,  as  real  property. 

The  same  observations  apply  to  Buckeridge  v.  Ingram,-  the  Avon 
Navigation,  with  this  addition,  that  there  the  undertakers  do  not  appear 
to  have  been  a  corporation  at  all.  And  in  both  the  shares  are  trans- 
ferred to  the  shareholders  and  their  heirs.  But  here  the  case  is  wholly 
diflTerent,  —  the  property  intrusted  is  money  ;  the  corporation  may  do 
what  they  like  with  it,  and  may  obtain  their  profit  in  any  way  they 
please  from  the  employment  of  their  capital  stock.  If  they  thought 
that  they  could  with  greater  profit  supply  water  by  conveying  it  in 
carts  or  the  like,  they  would  have  a  perfect  right  so  to  do.  It  would  be 
strange  that  the  nature  of  these  shares  should  continually  fluctuate,  and 
be  sometimes  real  estate,  and  sometimes  personal,  according  as  the  cor- 
poration in  the  course  of  their  management  should  choose  to  hold  real  or 
personal  property.  Suppose  a  man  made  his  will,  attested  by  two  per- 
soiis,  and  at  a  time  when  the  corporation  held  only  personal  estate.  It 
is  good.  He  becomes  lunatic  or  is  incapable  from  age,  and  then  real 
property  is  bought  by  the  corporation.  Is  his  will  to  be  set  aside? 
And  yet  he  cannot  make  another. 

1  [Toimisend  v.  Ash,  3  Atk.  336.1  «  [2  Ves.  Jr.  652-] 
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Then,  in  wh.nt  w.iv  has  this  property  .ilways  been  treated?  If  we 
look  to  the  wording  of  the  charter,  the  language  is  much  more  suitable 
to  personal  than  to  real  estate.  Indeed,  on  the  latter  supposition  it  is 
very  inaccurate.  Again,  the  form  of  transfer  appointed  by  the  legisla- 
ture (for  that  which  is  done  under  the  provisions  of  the  charter  is,  in 
fact,  done  by  the  legislature,  and  is,  indeed,  subsequently  recognized 
by  it)  is  aii'plicable  "to  personal  estate  only.  These  shares  are  not 
transferred  to  A.  B.  and  his  heirs,  but  A.  B.,  his  executors,  adminis- 
trators, and  assigns  ;  and  so  they  have  always  been.  This  form,  indeed, 
may  be  considered  as  almost  a  contemporary  exposition  of  the  law  on 
this  point. 

Lastly,  in  Weeklei/  v.  Weekley^  this  point  came  expressly  under  the 
consideration  of  Sir  Thomas  Sewell,  Master  of  the  Rolls,  and  he  decided 
that  these  shares  wei-e  personal  property. 

Upon  the  whole,  therefore,  we  think  that  the  principles  of  law,  the 
usat^e  of  the  company,  and  the  distinct  authority  of  one  decided  case 
are  sufficient  to  warrant  us  in  coming  to  the  conclusion  that  these  shares 
are  personal  property. 

The  result  is,  that  the  bill  must  be  dismissed,  with  costs. 

Decree  accordingly. 

Mr.  Simpkinson,  Mr.  Crestcell,  and  3Ir.  Toller,  for  the  plaintitf. 

The  Attorney- General  {Sir  John  Camphell),  Mr.  Boteler,  and  Mr. 
Prescott  ^Y^dte,  for  the  Governor  and  Company  of  the  Chelsea  Water- 
works. 

3Ii'.  G.  liichards  and  Mr.  Stevens  for  the  defendant  Brent 

1  [2  Y.  &  C.  Ex.  281,  note.] 

Note.  —  So  liusscU  v.  Temjyle,  3  Dane,  Ab.  108.  In  Connecticut,  shares  in  turn- 
pike coq)orations,  and  in  Kentucky,  shares  in  railroad  corporations,  were  once  held  to 
be  real  estate  ;  but  iu  both  States  the  law  has  now  been  changed  by  statute. 
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BOOK    II. 

NATURE   AND  ACQUISITION  OF   RIGHTS   IN    PERSONAL 

PROPERTY. 


CHAPTER    I. 

INTRODUCTOKY. 

SUITS  FOR  THE   RECOVERY   OF   PERSONAL  PROPERTY. 

XoTE.  —  The  student  cannot  too  soon  observe  the  inseparable  connection  between 
substantive  rights  and  the  forms  of  remedies.  In  most  suits  which  involve  rights  to 
personal  pro])erty,  only  damages  can  be  recovered.  It  seems  desirable  here  to  see  when 
possession  of  the  property  itself  may  be  obtained. 


SECTION   L 

DETINUE    AND    REPLEVIN. 

PHILLIPS  V.  JONES. 
Queen's  Bench.     1850. 

{Reported  15  Q.  B.  859.] 

Parke,  B.^  We  are  of  opinion  that  the  judgment  in  the  present  form 
„  erroneous.  Upon  referring  to  the  precedents,  it  appears  that  the 
plaintiff  in  detinue  has  a  right  to  recover  the  goods  in  specie,  and,  in 
case  of  non-delivery,  the  value,  and  the  option  of  giving  up  the  goods 
or  paving  the  value  is  in  the  defendant,  who,  by  refusing  to  deliver  the 
former,  renders  himself  liable  to  pay  the  latter.  It  was  so  laid  down 
by  Frowike,  C.  J.,  Keilw.  Rep.  64  b.  He  says,  "that  the  judgment  is, 
that  the  plaintiff  shall  recover  the  goods  or  the  value  ;  then  shall  issue 
a  writ  to  the  sheriff  to  distrain  the  defendant  to  deliver  the  goods,  and 
if  he  will  not,  then  the  value  as  it  is  taxed  by  the  inquisition.     And  so 

1  A  part  only  of  the  opinion  is  given. 
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it  is  in  the  election  of  the  defendant  to  deliver  to  the  plaintiff  the  goods 
or  the  vidue."  And  tlie  same  law  is  laid  down  in  Yelv.  71  ;  and  in 
J\(ers  V.  IL'i/trard,  Cro.  Jac.  G82,  it  was  held  that  the  judgment  must 
not  i;ive  the  sheriff  an  option  to  take  one  or  the  other,  but  the  plaintiff 
musr  have  judgment  to  recover  the  goods  only,  and,  if  they  could  not 
be  had,  the  value.  There  appear  to  be  two  modes  in  the  old  books  by 
which  the  value  so  to  be  recovered  is  to  be  ascertained  ;  one,  by  which 
tiie  value  is  found  by  the  jury  who  try  the  issue,  in  giving  the  verdict: 
Kast.  Knt.  218  b,  Detinew,  pi.  9,  Peters  v.  Ileyicard,  Cro.  Jac.  682; 
and,  if  there  were  no  issue  to  be  tried,  the  jury  who  assess  the  dam- 
ages would  find  the  value  :  the  other,  according  to  which  the  sheriff  is 
directed  to  ascertain  the  value  [by  writ  of  inquiry,  according  to  the  au- 
thorities cited],  if  the  defendant  does  not  deliver  up  the  goods  :  East. 
Ent.  Detinew,  218  a,  pi.  4,  218  b,  pi.  5,  219  b,  pi.  13;  an.d,  on  the 
sheriff's  return,  judgment  absolute  would  be  given  for  the  value  ;  Paler 
v.  Jlardyman,  Yelv.  71. 

In  the  present  case  neither  of  these  forms  is  adopted.  The  judgment 
docs  not  ascertain  the  value,  nor  give  any  means  of  ascertaining  it. 
Tlie  objection  is  the  same  as  was  held  valid  upon  error  in  the  last  men- 
tioned case. 


MENNIE  V.   BLAKE. 

Queen's  Bench.     1856. 

[Reported  6  E.  tt-  B.  842.] 

REPLE^^^.     Plea :  N'on.  cepit.     Issue  thereon. 

The  cause  came  on  to  be  tried  before  Crowder,  J.,  at  the  last  Spring 
Assizes  for  Devon.  The  following  account  of  the  facts  which  then 
appeared  in  evidence  is  tidvcn  from  the  judgment  of  this  court. 

'•  One  Facey  was  indebted  to  the  plaintiff.  He  brought  him  £15 
towards  payment  of  the  debt,  but  requested  and  obtained  permission 
to  lay  the  money  out  in  the  purchase  of  a  horse  and  cart,  which  were  to 
be  the  property  of  the  plaintiff,  but  of  which  Facey  was  to  have  the 
possession  and  the  use,  subject  to  such  occasional  use  as  plaintiff  might 
require  to  have  of  them,  and  to  their  being  given  up  to  plaintiff"  when 
he  should  demand  them.  Accordingly  Facey  made  the  purchase.  The 
possession  and  the  use  were  substantially  with  him  ;  he  fed,  stabled, 
and  took  care  of  the  horse ;  there  was  some  evidence  that  his  name 
was  on  the  front  of  the  cart ;  certainl}-  plaintiff's  was  on  the  side,  — 
under  what  circumstance  placed  there,  the  evidence  w^as  contradictorj-, 
the  plaintiff  alleging  it  to  have  been  placed  in  the  ordinary  way  as  an 
evidence  of  property,  the  defendant  insinuating  that  it  was  so  placed  in 
order  to  protect  it  from  Facey's  other  creditors.  It  is  not,  however, 
material,  because  on  the  one  hand  the  plaintiff's  property  we  take  to  be 
indisputable,  and  on  the  other  we  do  not  think  there  is  evidence  enough 
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to  charge  the  defendant  with  fraud  or  colhision  in  the  circumstances 
under  which  he  obtained  possession,  and  which  we  now  proceed  to 
state. 

' '  Facey  determined  to  emigrate ;  and  the  defendant  knew  of  his 
intention,  but  the  plaintiff  did  not.  The  horse  and  cart  were  used  in 
transporting  Facey's  effects  to  the  pier  at  which  he  was  to  embark  ;  and 
the  defendant,  to  whom  he  owed  money  for  fodder  supplied  to  the  horse, 
went  with  him  to  procure  payment  if  he  could.  At  parting,  Facey 
delivered  the  horse  and  cart  to  him,  telling  him  to  take  them  for  the 
debt,  but  adding  that  he  owed  the  plaintiff  money  also,  and  that  if  he 
would  discharge  the  debt  due  to  the  defendant,  which  was  much  less 
than  their  value,  he  was  to  give  them  up  to  him.  In  this  manner  the 
defendant  acquired  his  possession.  The  plaintiff  for  some  time  re- 
mained in  ignorance  of  what  had  passed,  and  afterwards,  coming  to 
the  knowledge  of  it,  demanded  them  ;  but  the  defendant  refused  to 
deliver  them  unless  his  debt  were  paid :  whereupon  the  plaintiff  pro- 
ceeded to  replevy  the  goods,  and  so  brought  the  present  action." 

Upon  these  facts  the  learned  judge  directed  a  verdict  for  the  plaintiff, 
with  leave  to  move  to  enter  a  verdict  for  the  defendant,  or  a  nonsuit  if 
under  such  circumstances  replevin  did  not  lie. 

3fontague  Smithy  in  the  ensuing  term,  obtained  a  rule  nisi  accord- 
ingly. 

Collier  and  Karslake^  in  last  Hilar}'  Term,  showed  cause. 

Montague  Smith  and  Coleridge,  contra. 

Coleridge,  J.,  now  delivered  judgment.  This  was  a  rule  to  entei 
a  nonsuit  or  verdict  for  the  plaintiff  on  a  plea  of  Kon  cepit  to  a  declara- 
tion in  replevin ;  and  the  facts  were  in  substance  these.  His  Lord- 
ship then  stated  the  facts,  and  proceeded  as  follows :  — 

Upon  these  facts  the  question  raised  is.  Whether  there  was  an}'  tak- 
ing of  the  horse  and  cart  from  the  plaintiff"  by  the  defendant?  And 
we  are  of  opinion,  looking  to  the  nature  and  purpose  of  the  action  of 
replevin,  that  there  was  no  taking  in  the  sense  in  which  that  word  must 
be  understood  in  this  issue.  The  whole  proceeding  of  replevin,  at  com- 
mon law,  is  distinguished  from  that  in  trespass  in  this,  among  other 
things  :  that,  while  the  latter  is  intended  to  procure  a  compensation  in 
damages  for  goods  wrongfully  taken  out  of  the  actual  or  constructive 
possession  of  the  plaintiff,  the  object  of  the  former  is  to  procure  the 
restitution  of  the  goods  themselves  ;  and  this  it  effects  by  a  preliminary 
ex  parte  interference  by  the  officer  of  the  law  with  the  possession. 
This  being  done,  the  action  of  replevin,  apart  from  the  replevin  itself, 
is  again  distinguished  from  trespass  by  this,  that,  at  the  time  of' declar- 
ing, the  supposed  wrongful  possession  has  been  put  an  end  to,  and  the 
litigation  proceeds  for  the  purpose  of  deciding  whether  he,  who  by 
the  supposition  was  originally  possessed,  and  out  of  whose  possession 
the  goods  were  taken,  and  to  whom  they  have  been  restored,  ought  to 
retain  that  possession,  or  whether  it  ought  to  be  restored  to  the  defen- 
dant.     Blackstone    (3   Com.    14G),  after  observing  that   the   Mirror 
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a«^c'ribps  the  invention  of  this  proceeding  to  Glunvil,  says  that  it 
-  obtains  only  in  one  instance  of  an  unlawful  taking,  that  of  a  wrongful 
distrt'ss."  If  bv  this  expression  he  only  meant  that  in  practice  it  was 
not  usual  to  have  recourse  to  replevin  except  in  the  case  of  a  distress 
alleged  to  be  wrongful,  he  was  probably  justified  by  the  fact.  But 
theiv  are  not  wanting  authorities  to  show  that  the  remedy  by  replevin 
was  not  so  conQned  ;  and  in  the  case  of  Shann07i  v.  Shannon,  1  Sch. 
&  Lef.  324,  327,  Lord  Redesdale  finds  fault  with  this  passage,  saying 
that  the  definition  is  ^'too  narrow,"  and  that  -'many  old  authorities 
will  be  found  in  the  books  of  replevin  being  brought  where  there  was 
no  distress  : "  and  the  learned  reporters,  in  a  note  to  the  passage,  refer 
to  Spelman's  Glossary,  485  (tit.  Replegio)  ;  Doctrina  Placitandi, 
K»-plevin.  ;n3;  Com.  Dig.  Replevin  (A);  and  Gilbert,  Distress  and 
Replevin.  58  (4th  ed.,  p.  80). 

There  is  no  doubt  that  passages,  such  as  those  referred  to,  may  be 
found  stating  the  definition  very  broadly  ;  yet  we  believe  that  when 
the  authorities  on  which  some  of  them  rest  are  examined,  and  when 
due  attention  has  been  paid  to  the  context  in  others,  it  will  appear  in 
the  result  questionable,  at  the  least,  whether  the  conmientator's  more 
qualified  definition  was  not  correct,  —  at  least  that  replevin  was  insti- 
tuted as  a  peculiar  remedy,  and  under  the  Statute  of  Marlbridge  by 
plaint  as  Vifestinum  remedlum  for  the  injury  of  an  unlawful  distress. 

Thus  in  2  Roll.  Abr.  430,  Replevin  (B)  2,  it  is  said,  if  trespasser 
Uikes  beasts,  replevin  lies  of  this  taking  at  election  ;  the  authority  for 
this  is  Yearb.  Mich.  7  H.  IV.  fol.  28  B,  where,  the  counsel  or  another 
judge  alleging  the  contrary,  Gascoigne,  C.  J.  of  K.  B.,  says  :  "  He  may 
elect  to  have  replevin  or  writ  of  trespass  ;  "  but  he  adds,  or  the  reporter 
adds,  "and  some  understand  that  he  cannot,"  — for  which  last  a 
reason  is  given. 

Again,  Com.  Dig.  Replevin  (A)  :  "  Replevin  lies  of  all  goods  and 
chattels  unlawfully  taken."  For  this  no  authority  is  cited ;  but  the 
context  shows  that  ths  Chief  Baron  was  thinking,  not  so  much  of  the 
circumstances  under  which  taken,  as  of  the  things  themselves,  for  he 
adds,  "  whether  they  be  live  cattle  or  dead  chattels,"  or  "  a  swarm  of 
bees,"  or  "  iron  of  his  mill,"  citing  Fitzherbert's  Natura  Bremum,  in 
whose  chapter  on  Replevin  we  do  not  find  the  law  so  broadly  laid 
down.  As  to  the  passage  to  which  reference  is  made  in  Lord  Chief 
Baron  Gilbert,  it  should  be  remembered  that  the  treatise  is  on  the  Law 
of  Distresses  and  Replevins,  and  the  passage  occurs  in  a  chapter  in 
which  replevin  is  treated  of  with  reference  to  distress,  as  if  the  two 
formed  parts  of  one  subject-matter.  Little,  therefore,  can  be  inferred 
from  the  generalit}'  of  the  language  in  a  single  sentence.  K  dictum  ol 
Lord  EUenborough  has  also  been  referred  to  in  iJore  v.  WilkinsGn,  2 
Stark.  N.  P.  C.  287,  from  which  tlie  infei'ence  is  that  he  thought  re- 
plevin might  conveniently  be  had  recourse  to  more  often  than  it  was, 
instead  of  bringing  trover ;  but  it  was  an  observation  thrown  out  in 
the  course  of  a  cause,  a  recollection  of  what  Mr.  Wallace  used  to  say, 
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not  ruling  anj'  point,  nor  deciding  anytliing,  in  tlie  cause.  Mucli  impor- 
tance ought  not  to  be  attached  to  such  casual  observations,  even  of  so 
great  a  judge  at  Nisi  Prius.  On  the  other  hand,  Lord  Coke  seems 
to  be  authority  the  other  way.  In  Co.  Lit.  145  b,  is  the  following  pas- 
sage :  "  A  replegiare  lyeth,  as  Littleton  here  teacheth  us,  v^kere  goods 
are  distrained  and  impounded  ^  the  owner  of  the  goods  may  have  a 
writ  de  replegiari  facias,  whereby  the  sheriff  is  commanded,  taking 
sureties  in  that  behalf,  to  re-deliver  the  goods  distrained  to  the  owner, 
or  upon  complaint  made  to  the  sheriff  he  ought  to  make  a  replevy  in 
the  county.  Replegiare  is  compounded  of  re  ixud  jylegiare  /  as  much  as 
to  sa}',  as  to  re-deliver  upon  pledges  or  sureties." 

From  a  review  of  these  and  other  authorities  which  might  be  added, 
it  may  appear  not  settled  whether  originall}^  a  replevy  lay  in  case  of 
other  takings  than  b}^  distress.  Nor  is  it  necessary  to  decide  that 
question  now ;  for  at  all  events  it  seems  clear  that  replevin  is  not 
maintainable  unless  in  a  case  in  which  there  has  been  first  a  taking  out 
of  the  possession  of  the  owner.  This  stands  upon  authority  and  the 
reason  of  the  thing.  We  have  referred  already  to  a  dictum  of  Lord 
Redesdale.  Three  cases  are  to  be  found:  Ex  parte  Chamberlain,  1 
Sch.  &  Lef.  320;  In  Re  Wilsons,  1  Sch.  &  Lef.  320,  note  (a)  ;  and 
Shannon  v.  Shannon,  1  Sch.  &  Lef.  324,  in  which  the  law  is  so  laid 
down  by  Lord  Redesdale.  And  these  are  cases  of  great  authority  ;  for 
that  very  learned  judge  found  the  practice  in  Ireland  the  other  way. 
He  felt  the  inconvenience  and  injustice  of  it;  he  consulted  with  the 
Lord  Chief  Justice,  and  obtained  the  opinion  of  the  other  judges;  and 
then  pronounced   the  true  rule,  which,  in  one  of  these  cases.  In  Re 

Wilsons,  he  thus  states:  The  v/rit  of  replevin  "  is  merely  meant  to 
apply  to  this  case,  viz.,  where  A  takes  goods  wrongfully  from  B, 
and  B  applies  to  have  them  re-delivered  to  him  upon  giving  security 
until  it  shall  appear  whether  A  has  taken  them  rightfully.  But  if  A 
be  in  possession  of  goods  in  which  B  claims  a  propertj-,  this  is  not 
the  writ  to  tr}-  that  right."  In  the  course  of  these  cases  his  Lordship 
points  out  how  replevin  proceeds  against  the  general  presumption  of 
law  in  favor  of  possession  ;  how  it  casts  upon  him  who  was  in  posses- 
sion the  bui'den  of  first  proving  his  right ;    and  he  puts  {Ex  parte 

Chamberlain,  1  Sch.  &  Lef.  322),  as  a  reductio  ad  absurdum,  a  case 
not  unlike  the  present.  "Suppose,"  says  he,  "the  case  of  a  person 
having  a  lien  on  goods  in  his  possession,  and  who  insists  on  being  paid 
before  he  delivers  them  up :  I  do  not  see,  on  the  principles  insisted  on, 
why  a  writ  of  replevin  may  not  issue  in  that  case."  The  reason  of  the 
thing  is  equally  decisive :  as  a  general  rule  it  is  just  that  a  partj'  in  the 
peaceable  possession  of  land  or  goods  should  remain  undisturbed, 
either  b^'the  part}'  claiming  adversel^'or  by  the  officers  of  the  law,  until 
the  right  be  determined  and  the  possession  shown  to  be  unlawful.  But 
where,  either  by  distress  or  merely  b3'a  strong  hand,  the  peaceable  pos- 
session has  been  disturbed,  an  exceptional  case  arises  ;  and  it  may  be 
just  that,  even  before  any  determination  of  the  right,  the  law  should 
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interpose  to  replace  the  parties  in  the  condition  in  which  they  were 
before  the  act  done,  security  being  taken  that  tlie  right  shall  be  tried 
and  the  goods  be  forthcoming  to  abide  the  decision.  Whatever  may  be 
thought  of  Lord  Coke's  etymology,  what  he  says  of  replegiare,  while  it 
shows  his  understanding  of  the  law,  gives  a  true  account  of  what  reple- 
vin is,  —  a  re-delivery  to  the  former  possessor  on  pledges  found.  But 
this  is  applicable  clearly  to  exceptional  cases  only.  If  wherever  a  party 
asserts  a  right  to  goods  in  the  peaceable  possession  of  another  he  has 
nn  election  to  take  them  from  him  by  a  replevin,  it  is  obvious  that  the 
most  crying  injustice  might  not  unfrequently  result.  Now,  in  the  pres- 
ent case  Facey  was  not  the  servant  of  the  plaintiff,  nor  was  his  pos- 
session merely  the  possession  of  the  plaintiff;  he  was  the  bailee  of  the 
plaintiff,  and  had  a  lawful  possession  from  the  delivery  of  the  owner, 
which  conferred  on  him  a  special  property.  This  did  not  authorize 
hira  to  transfer  his  possession  to  the  defendant,  nor  could  he  give  him 
a  lien  for  his  debt  against  the  paramount  right  of  the  true  owner,  the 
bailor.  After  a  demand  and  refusal,  upon  the  admitted  facts  in  this  case, 
the  plaintiff  could  clearly  have  maintained  trover  against  the  defendant ; 
but  yet  there  was  nothing  wrongful  in  his  accepting  the  possession  from 
Face}'.  He  acquired  that  possession  neither  b^-  fraud  nor  violence,  —  at 
least  none  is  found,  and  we  cannot  presume  either,  —  and  he  retained 
the  possession  on  a  ground  which  might  justify  the  retainer  until  the 
alleged  ownership  was  proved.  This,  therefore,  in  our  opinion  was  a 
case  in  which  the  plaintiff  could  not  proceed  by  replevin,  but  should 
have  jjroved  his  prior  right  in  trover  or  detinue. 

It  appeared  in  this  case  that  the  sheriffs  deputy  for  the  issuing  of 
replevins  was  the  attorne}'  for  the  plaintiff;  and  although  we  have  no 
reason  to  believe  that  anything  wrong  was  here  intended,  we  think  it 
right  to  notice  this  circumstance,  because  it  is  one  which  obviously 
might  lead  to  much  abuse  and  oppression.  It  is  proper  to  be  known 
that  there  are  several  cases  to  be  found  in  the  books  in  which  attach- 
ments have  issued  where  replevins  have  been  thought  to  have  been 
granted  improperly  and  from  improper  motives. 

The  rule  should  be  absolute,  not  to  enter  a  verdict,  but  a  nonsuit. 

Mule  absolute  f 07'  a  nonsuit.^ 

1  In  MeUor  v.  Leather,  1  E.  &  B.  619  (1853),  it  had  been  said  by  the  Court  of  Queen'.s 
Bench  that  replevin  would  lie  where  goods  had  been  unlawfully  taken,  though  not  as  i 
distress. 
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STOUGHTON   v.   RAPPALO. 

Supreme  Court  of  Pennsylvania.     1818. 

[Reported  3  S.  d:  R.  559.] 

This  was  a  replevin  for  631  barrels  of  flour,  tried  before  the  Chief 
Justice,  at  Msi  Prius,  in  November,  1817,  when  the  jury  found  a  ver- 
dict for  the  plaintiff,  subject  to  the  opinion  of  the  court  in  banc  on  a 
point  reserved. 

The  plaintiff,  on  March  9th,  1813,  contracted  to  ship  631  barrels  of 
flour  on  board  the  Minerva,  a  Spanish  vessel,  of  which  the  defend- 
ant was  master,  from  Philadelphia  to  Havanna,  at  four  dollars  a  barrel. 
The  flour  was  accordingly  put  on  board  by  March  16th,  the  ship  then 
lying  at  the  wharf  in  Philadelphia.  On  March  16th  the  bills  of  lading 
were  signed,  and  the  ship  cleared  out  at  the  custom-house;  and  on  the 
1 7th  she  cleared  out  at  the  Spanish  consul's.  When  the  contract  was 
made,  both  parties  expected  a  blockade  of  the  Delaware  by  the  British, 
and,  accordingly,  notice  was  received  in  Philadelphia  on  March  16th 
that  the  blockade  was  instituted.  Under  these  circumstances  the 
plaintiff  several  times  applied  to  the  defendant  either  to  proceed  on 
his  voyage,  or  to  deliver  up  the  flour ;  and  the  defendant,  on  the  last 
application,  lefused  to  do  either,  unless  the  plaintiff,  in  case  of  the 
flour  being  delivered  to  him,  would  pay  one  half  freight  (two  dollars  a 
barrel),  or,  in  case  the  vessel  proceeded,  would  guarantee  the  ship 
and  two  thirds  of  the  freight.  The  plaintiff,  tiierefore,  on  April  29th, 
issued  this  replevin,  on  which  the  flour  was  delivered  to  him. 

The  defendant  pleaded  property,  on  which  issue  was  joined,  and  a 
verdict  taken  for  six  cents  damages  and  six  cents  costs,  subject  to  the 
opinion  of  the  court  whetlier  the  property  at  the  commencement  of 
the  action  was  in  the  plaintiff. 

Chauncey  and  Ingersoll  for  the  defendant. 

J.  M.  Ingersoll,  contra. 

Duncan,  J.  However  the  law  may  be  in  England  as  to  the  action 
of  replevin,  whether  it  only  lies  in  case  of  distress,  as  is  held  by  some 
(3  Bl.  145),  or  whether,  as  held  by  others,  it  lies  in  all  cases  where  the 
goods  have  been  taken  out  of  the  actual  possession  of  the  owner,  it  is 
the  established  law  of  Pennsylvania  that  it  lies  in  all  cases  where  a 
man  claims  goods  in  the  possession  of  another.  1  Dall.  156.  6  Binn. 
8.  It  is  a  question  of  property.  It  is  not  like  trover,  which  is  an 
equitable  action,  and  if  the  party  has  a  legal  or  equitable  lien  on  the 
property,  it  may  be  defalked  in  the  damages  assessed  by  the  jur}'.  But 
in  a  case  where  the  claim  of  the  defendant  must  be  entirely  uncertain, 
no  flxed  standard  b}'  which  to  ascertain  it,  the  owner  cannot  know  what 
sum  to  tender ;  and  if  a  verdict  passed  against  him  in  replevin,  because 
he  tendered  too  little,  his  property-  would  be  lost.  Here  the  goods  were 
delivered  to  the  plaintiff.     If  there  is  a  verdict  for  the  defendant,  it 
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must  be  a  general  one  :  in  wliich  case  there  would  be  judgment  de 
rtt"r»n  Jvih'mlo,  and  the  defendant  might,  for  the  value  of  the  goods, 
iiiid  not  for  the  amount  of  the  lion  claimed  by  him,  proceed  against  the 
siteritr  or  the  pledges.  In  tlie  action  the  jury  could  not  award  damages 
to  the  defendant. 

The  taking  here  not  being  tortious,  the  plaintiff  must  prove  property. 
If  the  taking  were  wrongful,  this  burden  would  lie  on  the  defendant. 
The  plaintilf  has  proved  property.  The  defendant  cannot  claim  a  lieu 
on  the  ground  of  freight,  for  no  freight  was  earned  :  and  it  is  impossi- 
ble to  say  certainly  that  it  would  have  been  earned,  had  there  been  no 
blockade,  for  stilf  tlie  voyage  might  not  have  been  safely  performed. 
The  plaintitl'  had  done  everything  on  his  part.  The  defendant  was  not 
prevented  from  earning  it  by  any  breach  of  contract  on  the  part  of  the 
plaintiff. 

It  is  not  necessary,  as  this  case  comes  before  the  court,  to  decide 
whether  the  defendants  were  entitled  to  any  compensation,  and  if  to  any, 
what.  The  occasion  does  not  call  for  an  opinion  on  the  question 
whether  the  contract  is  dissolved  or  suspended.  Although  no  direct 
decision  has  been  produced,  yet  it  appears  from  writers  whose  opinions 
are  entitled  to  great  respect,  and  such,  too,  would  appear  to  be  the  rea- 
son of  the  thing,  independently  of  direct  precedents,  that  in  case  of  a 
cargo  such  as  this,  perishable  in  its  nature,  which  if  kept  on  board 
during  the  continuance  of  the  blockade  would  have  been  spoiled,  or  if 
secured  on  shore  must  be  greatly  deteriorated,  that  ^he  owner  had  a 
right  to  have  such  cargo  unladen,  and  to  the  possession  of  it,  and  the 
power  to  sell  it,  without  giving  any  security  to  replace  it.  If  this  be 
60,  the  defendant  could  have  no  lien  on  the  cargo.  For  the  doctrine  of 
lien  is  founded  on  the  possessor's  right  to  detain  until  the  lien  is  dis- 
charged. AVhen  the  possession  is  gone,  the  lien  is  gone.  The  remedy 
of  the  defendant  for  compensation,  if  he  has  any,  is  not  by  detaining 
the  goods,  nor  action  for  recover}'  of  freight,  but  an  action  for  the 
recovery  of  damages  for  not  being  suffered  to  carry  it.^ 

New  trial  refused. 


SECTION    XL 

BILL    IN   EQUITY. 

SOMERSET  V.   COOKSON. 
In  Chancery,  before  Lord  Talbot,  C.     1735. 

[Reported  3  P.  Wms.  390.] 
The  Duke  of  Somerset,  as  lord  of  the  manor  of  Corbridge,  in  North- 
umberland (part  of  the  estate  of  the  Piercys,  late  Earls  of  Northumber- 

1  The  opinions  of  the  other  judges  concurring  are  omitted.  For  the  States  which 
give  the  suine  scope  to  the  action,  see  Morris,  Replevin  (3d  ed.),  52-54.  See  also  Wil' 
son  V.  Fuller,  9  Kan.  176,  190  (1872). 
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land),  was  entitled  to  an  old  altar-piece  made  of  silver,  remarkable  for 
a  Greek  inscription  and  dedication  to  Hercules.  His  grace  became 
entitled  to  it  as  treasure-trove  within  his  said  manor.  This  altar-piece 
had  been  sold  by  one  who  had  got  the  possession  of  it  to  the  defend- 
ant, a  goldsmith  at  Newcastle,  but  who  had  notice  of  the  Duke's  claim 
thereto.  The  Duke  brought  a  bill  in  equity  to  compel  the  delivery  of 
this  altar-piece  in  specie,  undefaced. 

The  defendant  demurred  as  to  part  of  the  bill,  for  that  the  plaintiff 
had  his  remedy-  at  law  by  an  action  of  trover  or  detinue,  and  ought 
not  to  bring  his  bill  in  equity  ;  that  it  was  true,  for  writings  savoring 
of  the  realty  a  bill  would  lie,^  but  not  for  anything  merely  personal, 
any  more  than  it  would  for  an  horse  or  a  cow.  So  a  bill  might  lie  for 
an  heirloom,  as  in  the  case  of  Pusey  v.  Fusey,  1  Vern.  273.  And 
though  in  trover  the  plaintiff  could  have  only  damages,  yet  in  detinue 
the  thing  itself,  if  it  can  be  found,  is  to  be  recovered  ;  and  if  such  bills 
as  the  present  were  to  be  allowed,  half  the  actions  of  trover  would  be 
turned  into  bills  in  chancer}-. 

On  the  other  side  it  was  urged  that  the  thing  here  sued  for  was 
matter  of  curiosity  and  antiquity  ;  and  though  at  law  only  the  intrinsic 
value  is  to  be  recovered,  yet  it  would  be  very  hard  that  one  who  comes 
by  such  a  piece  of  antiquity  by  wrong,  or  it  may  be  as  a  trespasser, 
should  have  it  in  his  power  to  keep  the  thing,  paying  only  the  intrinsic 
value  of  it,  —  which  is  like  a  trespasser's  forcing  the  right  owner  to 
part  with  a  curiosity  or  matter  of  antiquity  or  ornament,  nolens  volens. 
Besides,  the  bill  is  to  prevent  the  defendant  from  defacing  the  altar- 
piece,  which  is  one  way  of  depreciating  it ;  and  the  defacing  may  be 
with  an  intention  that  it  may  not  be  known,  by  taking  out  or  erasing 
some  of  the  marks  and  figures  of  it.  And  though  the  answer  had  denied 
the  defacing  of  the  altar-piece,  yet  such  answer  could  not  help  the 
demurrer.  That  in  itself  nothing  can  be  more  reasonable  than  that  the 
man  who  by  wrong  detains  my  property,  should  be  compelled  to  restore 
it  to  me  again  in  specie  ;  and  the  law  being  defective  in  this  particular, 
such  defect  is  properly  supplied  in  equit}-. 

Wherefore  it  was  prayed  that  the  demurrer  might  be  overruled,  and 
it  was  overruled  accordingl}'. 

*  See  Pierce  v.  Lamson,  5  Allen,  60.  —  Ed. 


CHAPTER   IT. 
ACQUISITION  OF  RIGHTS  NOT  UNDER  FORMER  OWNER. 

>roTE.  —  In  this  chapter  are  considered  the  cases  in  which  the  chattel  in  question 
either  liad  no  former  owner,  or  in  which,  if  it  had  a  former  owner,  the  present  claimant 
does  not  derive  his  title  from  him. 

SECTION  I. 

CHATTELS   HAVING   NO    FORMER   OWNER. 
{Inst.  II.  1,  12,  13  &  15.) 

12.  "Wild  beasts,  therefore,  and  birds  and  fishes,  that  is  to  sa}-,  all 
animals  that  live  on  the  earth,  in  the  sea  or  in  the  air,  as  soon  as  they 
are  caught  by  any  one,  become  his  at  once  by  virtue  of  the  law  of  na- 
tions. For  whatever  has  previously  belonged  to  no  one,  is  granted  by 
natural  reason  to  the  first  taker.  Nor  does  it  matter  whether  a  man 
catches  the  wild  beasts  or  birds  on  his  own  ground,  or  on  another's  ; 
although  a  person  purposing  to  enter  on  another's  land  for  the  purpose 
of  hunting  or  fowling  may  of  course  be  prohibited  from  entering  by  the 
owner,  if  he  perceive  iiira.  Whatever,  then,  a^ou  have  caught  of  this 
kind,  is  regarded  as  yours  so  long  as  it  is  kept  in  ^-our  custodj' ;  but 
when  it  has  escaped  from  3-our  custody  and  reverted  to  its  natural  free- 
dom, it  ceases  to  be  yours,  and  again  belongs  to  the  first  taker.  And 
it  is  considered  to  have  recovered  its  natural  freedom  when  it  has  either 
escaped  out  of  your  siglit,  or  is  still  in  sight,  but  so  situated  that  its 
pursuit  is  difficult.^ 

13.  It  has  been  debated  whether  a  wild  beast  is  to  be  considered 
)'ours  at  once,  if  wounded  in  such  manner  as  to  be  capable  of  capture  ; 
and  some  have  held  that  it  is  3-ours  at  once,  and  is  to  be  regarded  as 
yours  so  long  as  j'ou  are  pursuing  it,  but  that  if  you  desist  from  pur- 
suit, it  ceases  to  be  yours,  and  again  belongs  to  the  first  taker.  Others 
have  thought  that  it  is  not  yours  until  you  have  actually  caught  it. 
And  we  adopt  the  latter  opinion,  because  many  things  ma}'  hai^pen  to 
prevent  3'our  catching  it. 

.  15.  .  .  .  But,  with  respect  to  animals  which  are  in  the  habit  of 
going  and  returning,  the  rule  has  been  adopted,  that  they  are  considered 
yours  as  long  as  they  have  the  intention  of  returning,  but  if  they  cease 
to  have  this  intention,  they  cease  to  be  yours,  and  become  the  property 
of  the  first  person  that  takes  them.  Tliese  animals  are  supposed  to 
have  lost  the  intention,  when  they  have  lost  the  habit,  of  returning.^ 

1  See  Manninrj  v.  Mitcherson,  69  Ga.  447  (1882) ;  Mullett  v.  Brayne,  53  N.  Y.  Supp. 
781  (1898) ;  Report  Royal  Com.  on  Crim.  Code,  p.  26.  See  also  Haslem  v.  Lockwood, 
37  Conn.  500. —Ed. 

*  See  Dehring  Sea  Arbitration,  1  Moore,  Int.  Arbs.  881,  917,  918. 


YOUNG    V.    HICHENS.  ^^ 


THE   CASE    OF   SWANS. 


7  Co.  15  5,  17  a  (1592).  — And  in  the  same  case  it  is  said  that  the 
truth  of  the  matter  was  that  the  Lord  Strange  had  certain  swans  which 
wfu-e  cocks,  and  Sir  John  Charleton  certain  swans  which  were  hens,  and 
they  liad  cignets  between  them  ;  and  for  these  cignets  the  owners  did 
join  in  one  action,  for  in  such  case  by  the  general  custom  of  the  realm, 
which  is  the  common  law  in  such  case,  the  cignets  do  belong  to  both 
the  owners  in  common  equally,  sc.  to  the  owner  of  the  cock  and  the 
owner  of  the  hen  ;  and  the  cignets  shall  be  divided  betwixt  them.  And 
the  law  thereof  is  founded  on  a  reason  in  nature  ;  for  the  cock  swan  is 
an  emblem  or  representation  of  an  affectionate  and  true  husband  to  his 
wife  above  all  other  fowls  ;  for  the  cock  swan  holdeth  himself  to  one 
female  only,  and  for  this  cause  nature  hath  conferred  on  him  a  gift 
beyond  all  others ;  that  is,  to  die  so  joyfully,  that  he  sings  sweetly 
when  he  dies ;  upon  which  the  poet  saith,  — 

Dulcia  defecta  modulatur  carmina  lingua, 
Cautator,  cygnus,  funeris  ipse  sui,  etc. 

And  therefore  this  case  of  the  swan  doth  differ  from  the  case  of  kine, 
or  other  brute  beasts.      Vide  7  Hen.  IV.  9.^ 
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Queen's  Bench.     1844. 

[Reported  6  Q.  B.  606.] 

Trespass.  —  The  first  count  charged  that  defendant,  with  force,  &c., 
seized  and  disturbed  a  fishing  sean  and  net  of  plaintiff,  thrown  into  the 
sea  for  fish,  wherein  plaintiff"  had  taken  and  inclosed,  and  then  held 
inclosed  in  his  own  possession,  a  large  number  of  fish,  to  wit,  &c.,  and 
that  defendant  threw  another  fishing  sean  and  net  within  and  upon 
plaintiff's  sean  and  net,  and  for  a  long  time,  to  wit,  &c.,  prevented 
plaintiff  from  taking  the  fish,  so  taken  and  inclosed,  out  of  his  sean 
and  net,  as  he  could  otherwise  have  done;  and  drove,  &c.,  the  fish: 
whereby  part  of  them  died,  part  were  injured,  and  part  escaped  ;  and 
the  sean  and  net  was  injured.  Second  count,  that  defendant  with  force, 
&c  ,  seized,  took,  and  converted  fish  of  plaintiff. 

Pleas      1.    Not  guilt}'.     Issue  thereon. 

2.  To  the  first  count,  as  to  preventing  plaintiff  from  taking  tlie  fish 
alleged  to  be  inclosed  in  his  possession,  and  driving,  &c.,  the  said  fish  : 
that  the  fish  were  not  plaintiff's  fish,  and  he  was  not  possessed  of  them, 
in  manner,  «fce.     Conclusion  to  the  countrj'.     Issue  thereon. 

1  See  Tyson  v.  Simpson,  2  Hayw.  (No.  Ca)  147.  — Ed. 
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3.  To  the  second  count,  that  the  fish  were  not  the  plaintiff's  fish,  in 
uiaiinor,  &c. :  conchision  to  the  country.     Issue  thereon. 

4  and  5.  As  to  other  parts  of  the  dechiration.  raising  defences  undei 
statutes  16  (leo.  III.  c.  3G,  and  4  &  5  Vict.  c.  Ivii.  Oocal  and  personal, 
public;,  relating  to  the  St.  Ives  (Cornwall)  pilchard  fishery.  Issues  ot 
fact  were  tendered  and  joined  on  those  pleas. 

On  the  trial,  before  Atclierley,  Serjt.,  at  the  Cornwall  Spring  Assizes. 
1.S43.  it  appeared  that  the  plaintirf  had  drawn  his  net  partially  round 
tiie  lish  in  question,  leaving  a  space  of  about  seven  fathoms  open,  which 
he  was  about  to  close  with  a  stop  net ;  that  two  boats,  belonging  to  the 
l»hiintirt',  were  stationed  at  the  opening,  and  splashing  the  water  about, 
lor  the  purpose  of  terrifying  tlie  fish  from  passing  through  the  opening ; 
and  that  at  this  time  the  defendant  rowed  his  boat  up  to  the  opening, 
and  the  disturbance,  and  talking  of  the  fish,  complained  of,  took  place. 
The  learned  Serjeant  left  to  the  jury  tlie  question  of  fact  whetlier  the 
fish  were  at  that  time  in  the  plaintiff's  possession,  and  also  other  ques- 
tions of  fact  on  the  other  issues.  Verdict  for  plaintiff  on  all  the  issues, 
witli  damages  separately  assessed ;  namcl}',  £568  for  the  value  of  the 
fish,  and  £1  for  tlie  damage  done  to  the  net.  Leave  was  given  to  move 
as  after  mentioned.  In  Easter  term,  1843,  Crowder  obtained  a  rule  ?iui 
for  entering  a  verdict  for  defendant  on  all  the  issues,  or  on  the  2nd,  3rd, 
4th,  and  5ih,  or  for  reducing  the  damages  to  20s.  and  entering  a  ver- 
dict for  defendant  on  the  2nd  and  3rd  issues  ;  or  for  a  new  trial ;  or  for 
arresting  the  judgment.     In  Hilary  vacation  (Feb.  10th),  1844, 

Cockburn  and  Montague  Smith  showed  cause. 

Croxcder,  contra. 

Lord  Denman,  C.  J.  It  does  appear  almost  certain  that  the  plaintiff 
would  have  had  possession  of  the  fish  but  for  the  act  of  the  defendant ; 
but  it  is  quite  certain  that  he  had  not  possession.  Whatever  interpre- 
tation may  be  put  upon  such  terms  as  "  custody"  and  "  possession,"  the 
question  will  be  whether  anA'  custod}'  or  possession  has  been  obtained 
here.  I  think  it  is  impossible  to  sa}'  that  it  had,  until  the  party  had 
actual  power  over  the  fish.  It  may  be  that  the  defendant  acted  unjus- 
tifiably in  preventing  the  plaintiff  from  obtaining  such  power ;  but  that 
would  only  show  a  wrongful  act,  for  which  he  might  be  liable  in  a  proper 
form  of  action. 

Patteson,  J.  I  do  not  see  how  we  could  support  the  afl3rmative  of 
these  issues  upon  the  present  evidence,  unless  we  were  prepared  to  hold 
that  all  but  reducing  into  possession  is  the  same  as  reducing  into  pos- 
session. Whether  the  plaintiff  has  an}'  cause  of  action  at  all  is  not 
clear ;  possibly  there  may  be  a  remedy  under  the  statutes. 

WiGHTMAN,  J.  I  am  of  the  same  opinion.  If  the  property  in  the  fish 
was  vested  in  the  plaintiff  1)y  his  partially  inclosing  them,  but  leaving 
an  opening  in  the  nets,  he  would  be  entitled  to  maintain  trover  for  fish 
which  escaped  through  that  very  opening. 

(Coleridge,  J.,  was  absent.) 

Rule  absolute  for  reducing  the  damages  to  20s.,  and  entering  the 
verdict  for  defendant  on  the  second  and  third  issues. 
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BUSTER  V.   NEWKIRK. 
Supreme  Coukt  of  New  York.     1822. 

[Eeporied  20  Johns.  75.] 

In  error,  on  certiorari  to  a  justice's  court. 

Newkirk  brought  an  action  of  trover  against  Buster  for  a  deer  skin. 
It  appeared  tliat  N.  was  hunting  deer  on  the  31st  of  December,  1819, 
and  had  wounded  one,  about  six  miles  from  B.'s  house,  which  he  pur- 
sued with  his  dogs.  He  followed  the  track  of  the  deer,  occasionally 
discovering  blood,  until  night ;  and  on  the  next  morning  resumed  the 
pursuit,  until  he  came  to  B.'s  house,  where  the  deer  had  been  killed 
the  evening  before.  The  deer  had  been  fired  at  b}-  another  person, 
just  before  he  was  killed  bj-  B.,  and  fell,  but  rose  again,  and  ran  on, 
the  dogs  being  in  pursuit,  and  the  plaintiffs  dog  laid  hold  of  the  deer 
about  the  same  time,  when  B.  cut  the  deer's  throat.  N.  demanded  the 
venison  and  skin  of  B.,  who  gave  him  the  venison,  but  refused  to  let 
him  have  the  skin.  The  jury  found  a  verdict  for  the  plaintift'  for 
seventy-five  cents,  on  which  the  justice  gave  judgment. 

Per  Curiam  :  The  principles  decided  in  the  case  of  Pierson  v. 
Post  (3  Caines'  Rep.  175)  are  applicable  here.  The  authorities 
cited  in  that  case  establish  the  position  that  property  can  be  acquired 
in  animals  ferae  naturm  by  occxqxxncy  only,  and  that  in  order  to  con- 
stitute such  an  occupancy  it  is  sufficient  if  the  animal  is  deprived  of 
his  natural  liberty,  b}-  wounding  or  otherwise,  so  that  he  is  brought 
within  the  power  and  control  of  the  pursuer.  In  the  present  case  the 
deer,  though  wounded,  ran  six  miles  ;  and  the  defendant  in  error  had 
abandoned  the  pursuit  that  day,  and  the  deer  was  not  deprived  of  his 
natural  liberty-,  so  as  to  be  in  the  power  or  under  the  control  of  N. 
He  therefore  cannot  be  said  to  have  had  a  property  in  the  animal  so 
as  to  maintain  the  action.     The  judgment  must  be  reversed. 

Judgment  reversed. 


SWIFT  V.   GIFFORD. 
Unfied  States  District  Court  for  Massachusetts.     1872.' 

[Reported  2  Lowell,  110.] 

Libel  by  the  owners  of  the  ship  Hercules  against  the  agent  and 
managing  owner  of  the  Rainbow,  both  whale-ships  of  New  Bedford, 
for  the  value  of  a  whale  killed  in  the  Ochotsk  Sea  by  the  boats  of  the 
Hercules,  and  claimed  by  the  master  of  the  Rainbow,  and  taken  and 
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appropriated  by  him,  l)ecause  one  of  his  harpoons,  with  a  line  attached 
to  it,  was  IbiiiKl  liistened  in  the  animal  when  he  was  killed.  The  evi- 
dence tended  to  show  that  the  boats  of  the  respondents  raised  and 
made  fust  to  the  whale,  bnt  he  escaped,  dragging  the  iron  and  line,  and 
so  far  outran  his  pursuers  tiiat  the  boats'  crews  of  the  Hercules  did  not 
know  that  any  one  had  attacked  or  was  pursuing  the  whale  when  they, 
being  to  windward,  met  and  captured  him  ;  that  the  master  of  the 
Rainbow  was,  in  fact,  pursuing,  and  came  up  before  the  whale  had 
rolled  over,  and  said  that  one  of  his  irons  would  be  found  in  it,  wliich 
proved  to  be  true  ;  and  he  thereupon  took  the  prize.  The  parties  filed 
a  written  stipulation  that  witnesses  of  competent  experience  would  tes- 
tify that,  during  tlie  whole  time  of  memory  of  the  oldest  masters  of 
whahng-ships,  the  usage  had  been  uniform  in  the  whale-fishery  of  Nan- 
tucket and  New  Bedford  that  a  whale  belonged  to  tlie  vessel  whose 
iron  first  remained  in  it,  provided  claim  was  made  before  cutting  in. 
There  were  witnesses  on  the  stand  who  confi/med  the  existence  of  the 
usage,  and  who  extended  it  to  all  whalemen  in  these  seas  ;  and  there 
was  nothing  ottered  to  oppose  this  testimony.  Tiie  only  disputed 
question  of  fact  or  opinion  was  concerning  the  reasonable  probabilit}' 
that  the  whale  would  have  been  captured  by  the  Rainbow  if  the  boats 
of  tlie  Hercules  had  not  come  np.  The  value  of  the  whale  was  said  to 
be  about  83,000. 

J.  ( '.  Dodge  and  C.  T.  Bonney,  for  the  libellants. 

6^.  JIarston  and  W.  W.  Crapo,  for  the  respondent. 

Lowell,  J. :  The  rule  of  the  common  law,  borrowed  probably  from 
the  Roman  law,  is  that  the  property'  in  a  wild  animal  is  not  acquired 
by  wounding  him,  but  that  nothing  short  of  actual  and  complete  pos- 
session will  avail.  This  is  recognized  in  all  the  cases  concerning 
whales  cited  at  the  Bar,  as  well  as  in  the  authorities  given  under  the 
first  point.  Whether  the  modern  civil  law  has  introduced  the  modifi- 
cation that  a  fresh  pursuit  with  reasonable  prospect  of  success  shall 
give  title  to  the  pursuer,  does  not  seem  to  be  wholly  free  from  doubt, 
though  the  ancient  commentators  rejected  such  a  distinction,  for  the 
satisfactory  reason  that  it  would  onlj'  introduce  uncertainty  and  confu- 
sion into  a  rule  that  ought  to  be  clear  and  unmistakable.  See  Pan- 
dects, by  Pothier,  vol.  xvi.  p.  550  ;  lib.  41,  tit.  1  ;  Gains,  by  Tompkins 
&  Lemon,  p.  270.  I  do  not  follow  np  this  inquiry-,  because  it  would 
be  impossible  for  me  to  say  tliat  the  crew  represented  b}-  the  respond- 
ent, though  continuing  the  chase,  had  more  than  a  possibility  of 
success. 

The  decision,  therefore,  must  turn  on  the  validity  of  the  usage,  with- 
out regard  to  the  chances  of  success  which  the  respondent's  crew  had 
when  the  others  came  up.  It  is  not  disputed  that  the  whalemen  of  this 
State,  who  liave  for  many  years  past  formed,  I  suppose,  a  very  large 
proportion  of  all  those  who  follow  this  dangerous  trade  in  the  Arctic 
seas,  and  perhaps  all  other  Americans,  have  for  a  very  long  time  recog- 
nized a  custom  by  which  the  iron  holds  the  whale,  as  they  express  it. 
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The  converse  of  tbe  proposition  is  that  a  whale  which  is  found  adrift, 
though  with  an  iron  in  it,  belongs  to  the  finder,  if  it  can  be  cut  in  be- 
fore demand  made.  The  usage  of  the  English  and  Scotch  whalemen  in 
the  Northern  fisher^-,  as  shown  by  the  cases,  is,  that  the  iron  holds  the 
whale  onlj-  while  the  line  remains  fast  to  the  boat ;  and  the  result  is, 
that  ev^er}-  loose  whale,  dead  or  alive,  belongs  to  the  finder  or  taker,  if 
there  be  but  one  such. 

The  validity  of  the  usage  is  denied  by  the  libellants,  as  overturning 
a  plain  and  well-settled  rule  of  propert}-.  The  cases  cited  in  the  argu- 
ment prove  a  growing  disposition  on  the  part  of  the  courts  to  reject 
local  usages  when  thev  tend  to  control  or  vary  an  explicit  contract  or  a 
fixed  rule  of  law.  Thus  Story,  J.,  in  The  Heeside,  2  Sumner,  569. 
says,  "  I  own  m3'self  no  friend  to  the  almost  indiscriminate  habit  of 
late  3'ears  of  setting  up  particular  usages  or  customs  in  almost  all  kinds 
of  business  and  trade,  to  control,  var}',  or  annul  the  general  liabiUties 
of  parties  under  the  common  law,  as  well  as  the  commercial  law.  It 
has  long  appeared  to  me  that  there  is  no  small  danger  in  admitting 
such  loose  and  inconclusive  usages  and  customs,  often  unknown  to 
particular  parties,  and  liable  to  great  misunderstandings  and  misin- 
terpretations and  abuses,  to  outweigh  the  well-known  and  well-settled 
principles  of  law."  Many  similar  remarks  of  eminent  judges  might 
be  cited.  But  in  the  application  of  these  general  views  it  will  be 
found  difficult  to  ascertain  what  is  considered  a  principle  of  law  that 
cannot  be  interfered  with.  Principles  of  law  differ  in  their  impor- 
tance as  well  as  in  their  origin  ;  and  while  some  of  them  represent 
great  rules  of  polic}',  and  are  beyond  the  reach  of  convention,  others 
may  be  changed  bj-  parties  who  choose  to  contract  upon  a  different 
footing  ;  and  some  of  them  may  be  varied  b}-  usage,  wliich,  if  general 
and  long  established,  is  equivalent  to  a  contract.  Thus  in  Wig(/les- 
worth  V.  Dallison.,  Doug.  201,  which  Mr.  Smith  has  selected  as  a  lead- 
ing case,  the  law  gave  the  crops  of  an  outgoing  tenant  to  his  landlord  ; 
but  the  custom  which  made  them  the  property  of  the  tenant  was  held 
to  be  valid. 

The  rule  of  law  invoked  in  this  case  is  one  of  very  limited  applica- 
tion. The  whale-fishery  is  the  only  branch  of  industry  of  any  impor- 
tance in  which  it  is  likely  to  be  much  used  ;  and  if  a  usage  is  found  to 
prevail  generally  in  that  business,  it  will  not  be  open  to  the  objection 
that  it  is  likel}'  to  disturb  the  general  understanding  of  mankind  by  the 
interposition  of  an  arbitrary  exception.  Then  the  application  of  the 
rule  of  law  itself  is  ver}'  difficult,  and  the  necessity  for  greater  precision 
is  apparent.  Suppose  two  or  three  boats  from  different  ships' make 
fast  to  a  whale,  how  is  it  to  be  decided  which  was  the  first  to  kill  it? 
Every  judge  who  has  dealt  with  this  subject  has  felt  the  importance  of 
upholding  all  reasonable  usages  of  the  fishermen,  in  order  to  prevent  dan- 
gerous quarrels  in  the  division  of  their  spoils.  In  Fennings  v.  Gren- 
mlle^  1  Taunt.  241,  evidence  was  offered  of  a  custom  in  the  Southern 
fishery  for  the  contending  ships  to  divide  the  whale  equally  between 
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tliL'tn.     This  custom,  which  diirercd  entirely  from  that  prevailing  in  the 
North  Atlantic,  was  ^et  tlionght  to  be  not  unreasonable.    Chambre,  J., 
said,  "  I  remember  the  lirst  case  on  the  usage  which  was  had  before 
Lord  Mansfield,  who  was  clear  that  ever}-  person  was  bound  by  it,  and 
wlio  said  that  were  it  not  for  such  a  custom  there  would  be  a  sort  of 
warfare   perpetually  subsisting  between  the  adventurers."      The  case 
went  otf  upon  a  question  of  pleading,  and  the  custom  was  not  passed 
upon  ;  but  it  is  clear  that  it  was  thought  to  be  valid.     In  the  other 
cases  cited,  the  usage  first  above  mentioned  was  found  to  be  valid.     In 
the  case  of  Bnrtlett  v.  Budd,  1  Lowell,  223,  the  respondents  claimed 
title  to  a  whale  by  reason  of  having  found  it,  though  it  had  been  not 
only  killed,  but  carefully  anchored,   by  the  libellants.     I  there   inti- 
mated a  doubt  of  the  reasonableness  of  a  usage  in  favor  of  the  larceny 
of  a  whale  under  such  circumstances,  and  I  still  think  that  some  parts 
of  the  asserted  usage  could  hardly  be  maintained.     If  it  were  proved 
that  one  vessel  had  become  fully  possessed  of  a  whale,  and  had  after- 
wards lost  or  left  it,  with  a  reasonable  hope  of  recovery,  it  would  seem 
unreasonable  that  the  finder  should  acquire  the  title  merely  because  he 
is  able  to  cut  in  the  animal  before  it  is  reclaimed.     And,  on  the  other 
hand,  it  would  be  difficult  to  admit  that  the  mere  presence  of  an  iron 
should  be  full  evidence  of  property,  no  matter  when  or  under  what  cir- 
cumstances it  may  have  been  affixed.     But  the  usage  being  divisible  in 
its  nature,  it  seems  to  me  that,   so  far  as  it  relates  to  the  conduct 
of  the  men  of  different  vessels  in  actual  pursuit  of  a  whale,  and  pre- 
scribes that  he  who  first  strikes  it  so  effectually  that  the  iron  remains 
fast  should  have  the  better  right,   the  pursuit  still  continuing,   it  is 
reasonable,  thougli  merely  conventional,  and  ought  to  be  upheld.     In 
Bourne  v.  Ashley^  determined  in  June,  1863,  but  not  printed,  Judge 
Sprague,  whose  experience  in  this  class  of  cases  was  verj'  great,  found 
the  custom  to  be  established,  and  decided  the  cause  in  favor  of  the 
libellants,  because  they  owned  the  first  iron,  though  the  whale  was 
killed  by  the  crew  of  the  other  vessel,  or  by  those  of  both  together. 
Mr.  Stetson,  of  counsel  in  that  case,  has  kindl}'  furnished  me  with  a 
note  of  the  opinion  taken  down  hy  him  at  the  time,  and  I  have  care- 
fully compared  it  with  the  pleadings  and  depositions  on  file,  and  am 
satisfied  that  the  precise  point  was  in  judgment.     The  learned  judge  is 
rei>orted  to  have  said  that  the  usage  for  the  first  iron,  whether  attached 
to  the  boat  or  not,  to  hold  the  whale,  was  fully  established,  and  that 
one  witness  carried  it  back  to  the  year  1800.     He  added,  that  although 
local  usages  of  a  particular  port  ought  not  to  be  allowed  to  set  aside 
the  general  maritime  law,  this  objection  did  not  appl}'  to  a  custom 
which  embraced  an  entire  business,  and  had  been  concurred  in  for  a 
long  time  by  every  one  engaged  in  that  trade. 

In  this  case  the  parties  all  understood  the  custom,  and  the  libellants' 
master  yielded  the  whale  in  conformity  to  it.  If  the  pursuit  of  the 
Rainbow  had  been  clearly  understood  in  the  beginning,  no  doubt  the 
other  vessel   would   not  have   taken   the  trouble  to  join   in   it,   and 
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trie  usage  would  have  had  its  appropriate  and  beneficial  effect.  In  the 
iictual  circumstances,  it  is  a  hard  case  for  the  libellants  ;  but  as  they 
have  not  sustained  their  title,  I  must  dismiss  their  cause,  and,  in  con- 
sideration of  the  point  being  an  old  one  in  this  court,  with  costs. 

Libel  dismissed.,  with  costs. 


SECTION   II. 

WRECK. 

MURPHY  V.   DUNHAM. 
U.  S.  District  Court,  E.  D.  Michigan.     1889. 

[Reported  38  Fed.  Rep.  503.] 

Libel  ^  in  admiralty  for  the  conversion  of  981  tons  of  coal.  Re- 
spondent was  owner  of  the  schooner  Wells  Burt,  carrying  1375  tons  of 
coal  from  Buffalo,  consigned  to  Chicago.  On  May  18,  1883,  the  ves- 
sel anchored  off  Evanston,  Illinois,  and  sunk  at  her  anchorage,  in  a 
storm,  with  all  on  board,  neither  man  nor  animal  surviving.  The 
whereabouts  of  the  schooner  were  wholly  unknown.  Both  respondent 
and  the  consignees  of  the  cargo  abandoned  their  interests  to  the  under- 
writers as  a  total  loss.  Afterwards  the  underwriters  of  the  cargo  made 
a  sale  of  the  cargo  to  the  libellant  Murphy.  Some  two  months  after 
the  loss,  tlie  schooner  was  located  by  the  libellant  and  the  respondent, 
independently  of  one  another.  Libellant's  diver  reported  that  the  ex- 
pense of  raising  the  cargo  would  exceed  its  value.  No  attempt  was 
made  to  raise  the  schooner.  In  January,  1884,  the  respondent  notified 
the  underwriters  and  the  libellant,  that  he  intended  to  raise  the  vessel, 
and  that,  unless  he  heard  to  the  contrary  from  the  libellant,  respondent 
should  consider  that  libellant  abandoned  the  cargo.  To  this  libellant 
replied  that  he  neither  had  abandoned  nor  intended  to  abandon  his  in- 
terest, and  that  he  had  already  begun  preparations  for  rescuing  the 
schooner  and  cargo.  In  June,  1884,  the  respondent,  without  any 
license  from  libellant  or  the  underwriters,  raised  981  tons  of  coal  from 
the  schooner,  which  he  sold  in  open  market.  The  consignee,  on  notice 
of  the  arrival  of  the  cargo  in  Chicago,  refused  to  receive  the  same  and 
pay  the  charges,  declaring  that  he  liad  been  paid  by  the  underwriters. 
Murphy  was  informed  of  the  respondent's  operations  during  their  prog- 
ress, but  he  made  no  claim  for  the  coal  till  Ma}',  1885,  when  this  suit 
was  brought. 

Brown,  J.  By  the  common  law  of  England  it  would  appear  that 
property  found  floating  at  sea,  by  which  we  mean  more  than  a  marine 
league  from   the  shore,  belonged  to  the   finder.     Thus,   Britton  says 

^  The  statement  of  facts  is  abbreviated.     Part  of  the  opinion  is  omitted. 
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(lib.  1,  c.  17)  :  ''  Of  treasure  hiil  in  the  ground,  the  king  will  have  it, 
and  if  it  be  found  in  the  sea,  be  it  to  the  finder."  And,  again:  '^f 
found  on  tlie  shore,  they  (the  shipwrecked  goods)  are  a  wreck  and  be- 
long to  the  king ;  but  if  they  are  found  in  the  sea  further  off  from  the 
shoTc,  then  wiiatevcr  has  been  found  shall  belong  to  the  finder,  because 
it  may  be  said  to  be  then  no  man's  goods  ;  ^  the  king  no  more  than 
a  private  person."  By  the  statute  (3  Edw.  I.  c.  4)  known  as  the 
''  Statute  of  Westminster,"  it  is  provided,  that,  "  concerning  wrecks  of 
the  sea,  it  is  agreed  that  where  a  man,  a  dog,  or  a  cat  escape  quick  out 
of  the  ship,  that  such  ship,  nor  barge,  nor  anything  within  them  shall 
be  adjudged  wreck,  but  the  goods  shall  be  saved  and  kept  by  view  of 
the  sheriff,  coroner,  or  king's  bailiff,  and  delivered  into  the  hands  of 
such  as  are  of  the  town  where  the  goods  are  found  ;  so  that  if  any  sue 
for  those  goods,  and  after  proof  that  they  were  his,  or  perished  in  his 
keeping,  within  a  year  and  a  day,  they  shall  be  restored  to  him  without 
delay  ;  and  if  not,  they  shall  remain  to  the  King,  and  be  seized  by  the 
sheriffs,  coroners,  and  bailiffs,  and  shall  be  delivered  to  them  of  the 
town,  which  shall  answer  before  the  justices  of  the  wreck  belonging  to 
the  king.  And,  where  the  wreck  belongeth  to  another  than  the  king, 
he  sh.iU  have  it  in  like  manner."  It  is  upon  this  statute,  which  is  as- 
sumed to  be  a  part  of  the  common  law  of  this  country,  that  defendant 
relies  for  his  claim  that  the  libellant  lost  his  property  in  the  coal  in 
question  by  reason  of  his  failure  to  appear  within  a  3'ear  and  a  day  to 
make  claim  to  it.  The  statute,  however,  seems  to  be  merely'  declara- 
tory of  the  common  law,  and  the  fact  that  no  dog,  nor  cat,  nor  other 
animal  came  alive  ashore,  did  not  by  any  means  prove  that  the  goods 
were  a  wreck,  or  forfeited.  Hamilton  v.  Davis,  5  Burrows,  2732, 
2738.  It  was  said  in  that  case  that  "  if  the  owner  of  the  dog  or  cat  or 
other  animal  was  known,  the  presumption  of  the  goods  belonging  to  the 
same  person  would  be  equally  strong,  whether  the  animal  was  alive  or 
dead.  If  no  owner  could  be  discovered,  the  goods  belonged  to  the 
king.  But  there  ought  to  be  a  reasonable  time  allowed  to  the  owner  to 
come  in  and  claim  them."  "  The  old  limitation  was  a  3"ear  and  a  da}-, 
which  was  the  time  limited  in  many  other  cases."  The  only  significance 
of  the  dog  or  cat  was  in  raising  a  presumption  (which  seems  somewhat 
far  fetched)  towards  ascertaining  the  owner  of  the  goods.  At  anv  rate 
the  modern  system  of  marking  goods  has  completelj'  supplanted  this 
primitive  and  inconclusive  proof. 

But  I  think  this  statute  has  no  application  to  the  case  under  consid- 
eration for  two  reasons : 

First.  The  coal  lying  at  the  bottom  of  the  lake  was  not  by  the  com- 
mon law  wreck  of  the  sea.  Lord  Hale  in  his  treatise  De  Jure  Maris, 
37,  speaking  of  wreck,  says:  "The  kinds  of  it  are  two:  First,  such 
as  is  called  properly  so,  the  goods  cast  upon  the  land  or  shore ;  second, 
improper,  for  goods  that  are  a  kind  of  sea  waifs  or  stray  ;  flotsam,  jet- 
sam and  ligan."     This  coal  had  never  been  cast  upon  the  land  or  shore, 

>•  But  see  The  King  v.  Properti/  Derelict,  1  Hagg.  (Adm.)  383.  —  Ed. 
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and  hence  was  not  wreck  proper.  It  was  not  flotsam,  because  it  did 
not  float  upon  the  water.  It  was  not  jetsam,  because  it  never  had  been 
oast  into  the  sea  to  save  the  ship;  nor  was  it  Hgan,  because  the  very 
definition  of  the  word  from  the  Latin  "  ligo,"  to  bind,  indicates  that  it 
must  be  buoyed  ;  but  it  was  simply  property  lying  at  the  bottom  of  the 
sea.  which  ''  awaits  its  owner."  1  Bl.  Comm.  290-295  ;  3  Black  Book 
Adm.  441,  445  ;  4  Black  Book  Adm.  517;  Ang.  Tidewaters,  c.  10; 
Baker  v  Hoag,  7-N.  Y.  555. 

Second.  The  year  and  a  day  does  not  begin  to  run  from  the  day  of 
the  wreck,  nor  from  the  time  the  goods  were  first  discovered,  but  from 
the  day  the  goods  are  actually  taken  and  seized  by  the  finder.  Thus, 
in  the  case  of  Dunwich  v.  Sterry,  1  Barn.  &  Adol.  841,  842,  it  is  said 
that  this  year  and  a  day  dates  from  the  seizure  and  actual  possession  of 
the  lord  ;  "  for,  until  then,"  says  Lord  Coke,  "it  is  not  notorious  who 
claims  the  wreck,  or  to  whom  the  owner  shall  repair  to  make  his  claim, 
and  show  him  his  proofs."  This  also  corresponds  to  the  modern  Eng- 
lish statute  upon  the  subject  of  wrecks  (17  &  18  Vict.  c.  104),  by 
which  (section  470)  the  owner  is  given  a  year  from  the  date  at  which 
the  wreck  came  into  the  possession  of  the  receiver  to  establish  his  claim. 
This  suit  was  begun  within  a  year  after  the  coal  was  raised  by  the  re- 
spondent.    Sir  Henry  Constable'' s  Case^  5  Coke,  105. 

It  is  entirely  clear  to  my  mind  that  the  United  States  has  no  title  to 
this  coal,  even  if  it  were  to  be  treated  as  derelict,  or  property  of  which 
no  owner  could  be  found,  since  the  proprietorship  of  the  State  extends 
to  the  centre  of  the  lake,  subject  only  to  the  right  of  Congress  to  con- 
trol its  commerce  and  navigation.  PollarcVs  Lessee  v.  Hagan,  3  How. 
212,  230  ;  Barney  v.  Keokuk,  94  U.  S.  324,  338. 

Nor  is  there  anything  in  the  statute  of  Illinois  which  indicates  that 
the  title  ever  became  vested  in  the  State.  The  only  statute  having 
any  connection  with  the  subject  is  limited  to  *' watercraft,  timber,  or 
plank  found  adrift  on  any  water-course  within  the  limits  or  upon  the 
borders  of  this  State,"  and  has  no  application  to  any  other  species  of 
cargo.  Starr  &  C.  111.  St.  c.  50,  §  21.  It  could  only  become  the  prop- 
erty of  the  State  by  applying  the  common-law  doctrine  of  escheat. 

Indeed,  after  careful  search  of  all  the  authorities  upon  the  subject,  I 
can  find  nothing  to  indicate  either  that  of  wrecks  of  the  sea,  or  prop- 
erty lying  at  the  bottom  of  the  sea,  which  can  be  identified  by  its  owner, 
the  owner  loses  his  title,  provided  he  appears  within  a  year  and  a  day 
to  make  claim  to  it.  The  salvor  of  such  property  may,  undoubtedh", 
retain  possession  of  it  until  his  compensation  is  paid,  or  may  take  pro- 
ceedings to  procure  a  judicial  sale  in  admiralty,  and  upon  such  sale  it 
is  not  unusual  to  award  the  whole  of  the  proceeds  to  the  salvor,  par- 
ticularly if  his  expenses  have  exceeded  the  value  of  the  property,  but 
in  no  other  way  can  the  title  of  the  owner  be  divested. 


L^d 


WAIFS,    ESTRAYS,   AND    DEODANDS. 


SECTION  in. 

WAIFS,    ESTRAYS,    AND  DEODANDS. 

1  P.I.  Com.  297.  — Waifs,  bona  waviata,  are  goods  stolen,  and 
wavfd  or  thrown  awav  by  the  thief  in  his  flight,  for  fear  of  being  ap- 
prehended. These  are  given  to  the  king  by  the  law,  as  a  punishment 
upon  the  owner  for  not  himself  pursuing  the  felon  and  takmg  away 
his  goods  from  him.  Cro.  Eliz.  094.  And  therefore  if  the  party 
robbed  do  his  diligence  immediately  to  follow  and  apprehend  the  thief 
(which  is  called  making  fresh  suit),  or  do  convict  him  afterwards,  or 
procure  evidence  to  convict  him,  he  shall  have  his  goods  again.  Finch. 
L.  212.  Waved  goods  do  also  not  belong  to  the  king  till  seized  by 
somebodv  for  his^use  ;  for  if  the  party  robbed  can  seize  them  first, 
though  at  the  distance  of  twenty  years,  the  king  shall  never  have  them. 
Finch.  L.  212.  If  the  goods  are  hid  by  the  thief,  or  left  any  where  by 
him.  so  that  he  had  them  not  about  him  when  he  fled,  and  therefore 
did  not  throw-  them  away  in  his  flight,  these  also  are  not  bona  waviata, 
but  the  owner  may  have  them  again  when  he  pleases.  5  Rep.  109. 
The  goods  of  a  foreign  mercliant,  tliough  stolen  and  thrown  away  in 
flightTshall  never  be  waifs  (Fitz.,  Abr.,  tit.  Estray,  1.  3  Bulstr.  19)  ; 
the  reason  whereof  may  be,  not  only  for  the  encouragement  of  trade, 
but  also  because  there  is  no  wilful  default  in  the  foreign  merchant's  not 
pursuing  the  thief;  he  being  generally  a  stranger  to  our  laws,  our 
usages,  and  our  language. 

Estrays  are  such  valuable  animals  as  are  found  wandering  in  any 
manor  or  lordship,  and  no  man  knoweth  the  owner  of  them  ;^  in  which 
case  the  law  gives  them  to  the  king  as  the  general  owner  and  lord  para- 
mount of  the  soil,  in  recompense  for  the  damage  which  they  may  have 
done  therein ;  and  they  now  most  commonly  belong  to  the  lord  of  the 
manor,  by  special  grant  from  the  crown.  But  in  order  to  vest  an  abso- 
lute property  in  tlie  king,  or  his  grantees,  they  must  be  proclaimed  in 
the  church  and  two  market  towns  next  adjoining  to  the  place  where 
they  are  found;  and  then,  if  no  man  claims  them,  after  proclamation 
and  a  year  and  a  day  passed,  they  belong  to  the  king  or  his  substitute 
without  redemption  (Mirr.  c.  3,  §  19),  even  though  the  owner  were  a 
minor,  or  under  any  other  legal  incapacity.  5  Rep.  108.  Bro.,  Abr., 
tit.  Estray.  Cro.  Eliz.  716.  A  provision  similar  to  which  obtained  in 
the  old  Gothic  constitution  with  regard  to  all  things  that  were  found, 
which  were  to  be  thrice  proclaimed  :  primum  coram  comitibus  et  via- 
torihus  obviis,  deinde  in  proxima  villa  vel  p>ago,  postremo  coram  eccle- 
sia  veljudicio;  and  the  space  of  a  j-ear  was  allowed  for  the  owner  to 
1  See  State  v.  Aptl,  U  Tex.  428. 
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reclaim  his  proper!}'.  Stiernh.,  Dejur.  Gothor.,  I.  3,  e.  5.  If  the  owr.cr 
claims  them  within  the  3'ear  and  day,  he  must  pay  the  charges  of  find- 
ing, keeping,  and  proclaiming  them.  Dalt.  Sh.  79.  Tiie  king  or 
lord  has  no  property  till  the  3-ear  and  day  passed  ;  for  if  a  lord  kecpeth 
an  estray  three-quarters  of  a  year,  and  within  the  jear  it  strayeth  again, 
and  another  lord  getteth  it,  the  first  lord  cannot  take  it  again.  Finch. 
L.  177.  Any  beasts  may  be  estra^'s  that  are  by  nature  tame  or  re- 
claimable,  and  in  which  there  is  a  valuable  property,  as  sheep,  oxen, 
swine,  and  horses,  which  we  in  general  call  cattle  ;  and  so  Fleta  (L.  1, 
c.  43)  defines  them  pecus  vagi  ins  ^  quod  nulhis  i:>etit^  sequitur^  vel 
advocat.  For  animals  upon  which  the  law  sets  no  value,  as  a  dog  or 
cat,  and  animals /"eroB  naturae,  as  a  bear  or  wolf,  cannot  be  considered 
as  estrays.  So  swans  may  be  estrays,  but  not  an}'  other  fowl  (7  Rep. 
17,  19)  ;  whence  they  are  said  to  be  royal  fowl.  The  reason  of  which 
distinction  seems  to  be  that  cattle  and  swans  being  of  a  reclaimed 
nature,  the  owner's  property'  in  them  is  not  lost  merelj'  by  their  tempo- 
rary escape  ;  and  they  also,  from  their  intrinsic  value,  are  a  sufficient 
pledge  for  the  expense  of  the  lord  of  the  franchise  in  keeping  them 
the  year  and  da}'.  For  he  that  takes  an  estray  is  bound,  so  long  as  he 
keeps  it,  to  find  it  in  provisions  and  .preserve  it  from  damage  (1  Roll. 
Abr.  889)  ;  and  may  not  use  it  by  way  of  labor,  but  is  liable  to  an 
action  for  so  doing.  Cro.  Jac.  147.  Yet  he  may  milk  a  cow,  or  the 
like ;  for  that  tends  to  the  preservation,  and  is  for  the  benefit  of  the 
animal.     Cro.  Jac.  148.     Noy.  119. 

1  Bl.  Com.  300.  —  By  this  [a  dcodand]  is  meant  whatever  personal 
chattel  is  the  immediate  occasion  of  the  death  of  any  reasonable  creature  ; 
which  is  forfeited  to  the  king,  to  be  applied  to  pious  uses,  and  distributed 
in  alms  by  his  high  almoner  (1  Hal.  P.  C.  419.  Fleta,  1. 1,  c.  25)  ;  though 
formerly  destined  to  a  more  superstitious  purpose.  It  seems  to  have 
been  originally  designed,  in  the  blind  days  of  popery,  as  an  expiation  for 
the  souls  of  such  as  were  snatched  away  by  sudden  death  ;  and  for  that 
purpose  ought  properly  to  have  been  given  to  holy  church.^ 
1  See  Holmes,  Common  Law. 
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SECTION   IV. 

JUDGMENTS. 

HUGHES  V.  CORNELIUS. 
King's  Bench,  1G80. 

[Reported  2  Show.  232  ] 

Trovkr  brought  for  a  ship  and  goods,  and  on  a  special  verdict  there 
is  found  a  sentence  in  the  admiralty  court  in  France,  which  was  with 
the  defendant  [plaintiff]. 

And  now  per  Curiam  agreed  and  adjudged,  that  as  we  arc  to  take 
notice  of  a  sentence  in  the  admiralty  here,  see  Ladbroke  v.  Crickett, 
2  Term  Rep.  G49,  so  ought  we  of  those  abroad  in  other  nations,  and  we 
must  not  set  them  at  large  again,  for  otherwise  the  merchants  would  be 
in  a  pleasant  condition;  for  suppose  a  decree  here  in  the  Exchequer, 
and  the  goods  happen  to  be  carried  into  another  nation,  should  the 
courts  abroad  unravel  this  ?  It  is  but  agreeable  with  the  law  of  nations 
that  we  should  take  notice  and  approve  of  the  laws  of  their  countries  in 
such  particulars.  If  you  are  aggrieved,  you  must  apply  yourself  to 
the  king  and  council ;  it  being  a  matter  of  government,  he  will  recom- 
mend it  to  his  liege  ambassador  if  he  see  cause  ;  and  if  not  remedied, 
he  may  grant  letters  of  marque  and  reprisal. 

And  this  case  was  so  resolved  by  all  the  court  upon  solemn  debate  ; 
this  being  of  an  English  ship  taken  by  tlie  French,  and  as  a  Dutch  ship 
in  time  of  war  between  the  Dutch  and  the  French.^ 

Judgment  for  the  defendants  \_plaintiff~\. 

1  Tlie  special  verdict  was,  that  one  William  Gault,  a  denizen  of  England,  was  owner 
of  tlic  ship  at  the  time  she  was  taken  ;  that  the  master  of  the  ship  was  a  native  of  Hol- 
land, but  made  a  denizen  of  England  ;  that  two  of  the  sailors  were  Dutchmen,  and  the 
mate,  with  the  eight  other  mariners,  Englishmen  ;  that  the  ship  was  Dutch-built,  ami 
taken  during  the  war  bet^veen  Holland  and  France,  and  condemned  as  a  Dutch  prize  in 
the  court  of  ailmiralty  in  France,  and  sold  to  the  plaintiif  Hughes  under  that  sentence  ; 
and  that  on  her  arrival  in  England,  the  defendant  ('ornelius  and  others,  as  the  servants 
of  William  Gault,  took  and  converted  the  ship  to  their  own  use.  s.  C.  Raym.  473. 
The  sentence  of  the  admiralty  was  produced  under  seal.  2  Ld.  Rayra.  893.  But  the 
court  would  not  suffer  this  verdict  to  be  argued,  but  ordered  judgment  to  be  entered 
for  the  plaintiff;  for  sentence  in  a  court  of  admiralty  ought  to  bind  generally,  accord- 
ing to  yitf  gentium,  s.  c.  Skinner,  59,  although  the  facts  found  by  the  special  verdict 
were  contrary  to,  and  falsified  the  sentence  in,  the  admiralty  court,  s.  c.  cited  by 
Holt,  C.  J.,  who  was  counsel  for  the  plaintiff,  2  Ld.  Raym.  893,  for  the  property  is 
thereby  altered,  though  the  sentence  bo  unjust,  s.  c.  cited  Evicr  v.  Jones,  2  Ld. 
Rivm.  936.  Cartb,  225.  9  Mod.  66.  Ball.  N.  P.  244,  245.  It  has,  however,  been 
determined  that  a  sentence  of  condemnation  in  a  foreign  court  of  admiralty  is  not  con- 
clusive evidence  that  a  ship  was  not  neutral,  unless  it  appear  that  the  condemnation 
went  upon  that  ground,  Bernardc  v.  Mottcux,  Dougl.  54  ;  but  such  a  sentence  is 
conclusive  as  to  every  thing  tho^  appears  on  the  face  of  it,   Barzillay  v.  Lewis,  Park. 
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GRIFFITH   V.    FOWLER. 
Supreme  Court  of  Vermont.     1846. 

[Ecported  18    il.  390.] 

Trespass  for  taking  a  shearing  machine.  The  case  was  submitted 
upon  a  statement  of  facts,  agreed  to  by  the  parties,  from  wliieli  it 
appeared,  that  in  1836  the  defendant,  being  the  owner  of  the  machine 
in  question,  lent  it  to  one  Freeman,  to  use  iu  his  business  as  a  clothier, 
who  was  to  paj'  a  3'early  rent  therefor,  and  in  whose  possession  it 
remained  until  the  year  1841,  when  it  was  sold  at  sheriff's  sale,  on  ex- 
ecution, as  the  property  of  Freeman,  and  one  Richmond  became  the 
purchaser;  that  Richmond,  iu  January,  1842,  sold  the  machine  to  the 
plaintiff,  who  at  the  same  time  purchased  of  Freeman  the  building,  in 
which  the  machine  was  situated,  and  took  possession  thereof;  and  that 
the  defendant,  in  February,  1842,  took  the  uuichine  from  the  plaintiff's 
possession,  claiming  it  as  his  property.  The  value  of  the  machine  was 
admitted  to  be  fifty  dollars. 

Upon  these  facts  the  county  court,  —  Hebard,  J.,  presiding,  — 
rendered  judgment  for  the  defendant.     Exceptions  by  plaintiff. 

Ins.  359  ;  so,  where  no  special  ground  is  stated  in  the  sentence,  hut  the  ship  is  cou- 
deumed  generally  as  good  and  lawful  prize,  Saluucci  v.  IVoodhouse,  Park.  362  ;  unless 
manifestly,  upon  the  face  of  it,  against  law  and  justice,  Saloucci  v.  Johnston,  Park. 
Ins.  364  ;  or  contradictory  to  itself,  Mayne  v.  Walter,  Park.  363.  And  see  the  case  of 
Burton  v.  Fitzgerald,  Stra.  1078.  —Note  by  Thomas  Leach. 

Note. "  When  a  tribunal,  no  matter  whether  in  England  or  a  foreign  country,  has 

to  determine  between  two  parties,  and  between  them  only,  the  decision  of  that  tribunal, 
though  in  general  binding  between  the  parties  and  privies,  does  not  attect  the  rights  of 
third  parties  ;  and  if  in  execution  of  the  judgment  of  such  a  tribunal  process  issues 
against  the  property  of  one  of  the  litigants,  and  some  particular  thing  is  sold  as  being 
his  property,  there  is  nothing  to  prevent  any  third  person  setting  up  his  claim  to  that 
thing,  for  the  tribunal  neither  had  jurisdiction  to  determine,  nor  did  determine,  any- 
thing  more  than  that  the  litigant's  property  should  be  sold,  and  did  not  do  more  than  sell 
the  litigant's  interest,  if  any,  in  the  thing.  All  proceedings  in  the  courts  of  common 
law  in  England  are  of  this  nature,  and  it  is  every  day's  experience  that  where  the 
sheriff',  under  ^  fieri  facias  against  A,  has  sold  a  particular  chattel,  B  may  set  up  his 
claim  to  that  chattel  either  against  the  sheriff  or  the  purchaser  from  the  sheriff.  And 
if  this  may  be  done  in  the  courts  of  the  country  in  which  the  judgment  was  pronounced, 
it  follows,  of  course,  that  it  may  be  done  in  a  foreign  country.  But  when  the  tribunal 
has  jurisdiction  to  determine  not  merely  on  the  rights  of  the  parties,  but  also  on  the 
disposition  of  the  thing,  and  does  in  the  exercise  of  that  jurisdiction  direct  that  the 
thing,  and  not  merely  the  interest  of  any  particular  party  in  it,  be  sold  or  transferred, 
tlie  case  is  very  different. 

"It  is  not  essential  that  there  should  be  an  actual  adjudication  on  the  status  of  the 
thing.  Our  courts  of  admiralty,  when  property  is  attached  and  in  their  hands,  on  a 
proper  case  being  shown  that  it  is  perishable,  order  that  it  shall  be  sold  and  the 
proceeds  paid  into  court  to  abide  the  event  of  the  litigation.  It  is  almost  essential  to 
justice  that  such  a  power  should  exist  in  every  case  where  propertj',  at  all  events  perish- 
able property,  is  detained."  Per  Blackburn,  J.,  iu  Castriquc  v.  Imric,  L.  R.  i  H.  L. 
414,  427,  428  (1870). 

See  Megee  v.  Beirnc,  39  Pa.  50. 
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Tracy  and  Toriffrse,  forplaintilT. 

J.  S.  Marcy.  for  defendant. 

The  opinion  of  the  conrt  was  delivered  b}- 

RKDKiKLn.  J.  The  only  question  reserved  in  this  case  is,  whether 
a  title  to  personal  property,  acquired  hy  purchase  at  sheriff's  sale,  is 
absolute  and  indefeasible  against  all  the  world,  or  whether  such  sale 
onlv  convevs  the  title  of  the  debtor. 

There  has  long  been  an  opinion,  very  general,  I  think,  in  this  state, 
not  only  among  the  profession,  but  the  people,  that  a  purchaser  at 
sheriff's  sale  a^cquires  a  good  title,  without  reference  to  that  of  the 
debtor,  that  such  a  sale,  like  one  in  market  overt  in  England,  conveys 
an  absolute  title.  But,  upon  examination,  I  am  satisfied  that  this 
opinion  acts  upon  no  good  basis. 

So  far  as  can  now  be  ascertained,  this  opinion,  in  this  state,  rests 
mainly  upon  a  dictum  in  the  case  of  Heacock  v.  Walker,  1  Tyl.  338. 
There'  arc  many  reasons,  why  this  dictum  should  not  be  regarded,  if 
the  matter  were  strictly  res  inteyra.  It  was  a  declaration  of  the  chief 
justice  in  charging  the  jury.  Cases  were  then  tried  by  the  jury  at  the 
bar  of  this  court,  as  matter  of  right,  and  in  course,  and  before  the  law 
of  the  case  had  been  discussed  and  settled  by  the  court.  In  all  these 
i-espects  these  trials  differed  essentially  from  jury  trials  at  the  bar  of 
the  higher  courts  in  Westminster  Hall.  Such  trials,  there,  being  only 
matter  of  favor,  granted  in  the  most  important  cases,  and  after  the  law 
of  the  cases  has  been  fully  discussed,  and  settled  by  the  court. 

The  law  given  to  the  jury,  in  the  two  cases,  will  of  course  partake 
something  of  the  character  of  the  respective  form  and  deliberation  of 
the  trials.  Under  our  former  practice,  law  laid  down  in  the  course  of 
a  jury  trial,  unless  when  questions  were  reserved  and  farther  discussed 
upon  motions  for  new  trials,  was  not  much  esteemed,  even  when  it  was 
upon  the  very  point  in  dispute.  But  especially,  the  dicta  of  the  judge, 
who  tried  the  case,  and  who  must,  of  necessity,  somewhat  amplify  the 
bare  text  of  the  law,  in  order  to  show  the  jury  the  reason  upon  which 
it  was  based,  could  not  be  esteemed,  as  any  thing  more  than  the  hastily' 
formed  opinion  of  the  judge  —  mere  argument,  to  satisfy  some  possible, 
or  apprehended,  doubt  of  the  jury  in  regard  to  the  soundness  of  the 
main  proposition  laid  down.  Such  was  the  dictum  referred  to.  That, 
which  was  said  of  Chief  Justice  Tilghman,  of  Pennsylvania,  is  undoubt- 
edly good  praise,  when  said  of  any  judge  ;  —  "  He  made  no  dicta,  and 
he  regarded  none."  There  are  sufficient  reasons,  wh}'  the  dictum, 
should  not  be  regarded,  if  the  thing  were  new.  And  we  do  not  esteem 
the  long  standing  of  the  dictum,  of  any  importance,  unless  it  can  be 
shown,  that  it  has  thus  grown  into  a  generally  received  and  established 
law,  or  usage  ;  which,  we  think,  is  not  the  case  in  regard  to  this.  For 
tliis  court  has,  within  the  last  ten  years,  repeatedly  held,  that  a  sheriff's 
sale  was  of  no  validity  to  pass  any  but  the  title  of  the  debtor,  when  no 
actual  delivery  of  the  thing  sold  was  m.ade  hy  the  sheriff,  at  the  tim^ 
of  sale.     Austin  v.  Tilden  et  al.,  14  Vt.  325  ;   Boynton  v.   Kelsey^ 
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Caledonia  Count}',  1836;  s.  p.  Lamoille  Count}-,  1841.  Since  the 
first  of  tliese  cases  was  decided,  the  main  question,  involved  in  this 
case,  has  been  considered  doubtful  in  this  state,  and  we  now  feel  at 
libert}-  to  decide  it,  as  we  think  the  law  should  be,  that  is,  as  it  is 
settled  at  common  law. 

But  the  idea,  that  some  analogy  existed  between  a  sheriff's  sale  and 
a  sale  in  market  overt  is  certainly  not  peculiar  to  the  late  Chief  Justice 
Tyler.  This  opinion  seems  at  one  time  to  have  prevailed  in  Westmin- 
ster Hall,  to  some  extent,  at  least ;  for  in  the  case  of  Farrant  v. 
T/i077ipson,  5  B.  &  A.  826,  which  was  decided  in  the  King's  Bench 
in  1822,  nearly  twenty  years  later  than  that  of  Heacock  v.  Walker, 
one  of  the  points  raised  in  the  trial  of  the  case  before  Chief  Justice 
Abbott  was,  that  the  title  of  the  purchaser,  being  acquired  at  sheriff's 
sale,  was  good  against  all  the  world,  the  same  as  that  of  a  purdxaser 
in  market  overt.  This  point  was  overruled,  and  a  verdict  passed  for 
the  plaintiff,  but  with  leave  to  move  to  set  it  aside,  and  to  enter  a 
nonsuit,  upon  this  same  ground,  with  one  other.  This  point  was  ex- 
pressly argued  by  Sir  James  Scarlett,  —  who  was  certainly  one  of  the 
most  eminent  counsel,  and  one  of  the  most  discriminating  men  of 
modern  times,  —  in  the  King's  Bench,  and  was  decided  by  the  court 
not  to  be  well  taken.  Since  that  time  I  do  not  find,  that  the  question 
has  been  raised  there. 

It  seems  to  be  considered  in  Massachusetts,  and  in  New  York,  and 
in  many  of  the  other  states,  that  notliing  analogous  to  markets  overt 
in  England,  exists  in  this  country.  Dame  v.  Baldwin,  8  Mass.  518  ; 
Wheelwright  v.  DePeyster,  1  Johns.  480 ;  2  Kent,  324,  and  cases 
there  cited.  Nothing  of  that  kind,  surely,  exists  in  this  state,  unless 
it  be  a  sheriff's  sale.  And  if  the  practice  of  holding  sales  hi  market 
overt  conclusive  upon  the  title  existed  in  any  of  the  states,  it  would  be 
readily  known.  I  conclude,  therefore,  that  Chancellor  Kent  is  well 
founded  in  his  opinion,  when  he  affirms,  that  the  law  of  markets  overt 
does  not  exist  in  this  country.     lb. 

It  seems  probable  to  me,  that^the  idea  of  the  conclusiveness  of  a 
sheriff's  sale  upon  the  title  is  derived  from  the  effect  of  sales  under 
condemnations  in  the  exchequer,  for  violations  of  the  excise  or  revenue 
laws,  and  sales  in  prize  cases,  in  the  Admiralty  courts,  either  provis- 
ionally, or  after  condemnation.  But  these  cases  bear  but  a  slight 
analogy  to  sheriff's  sales  in  this  country,  or  in  England.  Those  sales 
are  strictly  judicial,  and  are  merely  carrying  into  specific  execution  a 
decree  of  the  court  in  rem,  which,  by  universal  consent,  binds  the 
whole  world. 

Something  very  similar  to  this  exists,  in  practice,  in  those  countries, 
which  are  governed  by  the  civil  law ;  which  is  the  fact  in  one  of  the 
American  states,  and  in  the  provinces  of  Canada,  and  in  most,  if  not 
all,  the  continental  states  of  Europe.  The  property,  or  what  is  claimed 
to  be  the  property,  of  the  debtor  is  seized  and  libelled  for  sale,  and 
a  general   monitior-   served,  notifying  all  having  adversary  claims  to 
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interpose  tbcm  before  the  court,  by  a  certain  day  limited.  In  this 
respect  the  proceedings  are  similar  to  proceedings  in  prize  courts,  and 
in  all  other  courts  proceeding  in  rem.  If  no  claim  is  interposed,  the 
property  is  condemned,  by  default,  and  sold  ;  if  such  claims  are  made 
they  are  contested,  and  settled  by  the  judgment  of  the  court,  and  the 
rights  of  property  in  the  thing  are  thus  conclusively  settled  before  the 

sale.  1     -nc, 

But  with  us  nothing  of  this  character  exists  in  regard  to  sheriff  s 
sales.  Even  the  right  to  summon  a  jury  to  inquire  into  conflicting 
claims  de  bene  esse,  as  it  is  called  in  England,  and  in  the  American 
states,  where  it  exists,  has  never  been  resorted  to  in  this  state.  And 
in  England,  where  such  a  proceeding  is  common,  —  Impey,  153  ;  Dal- 
ton,  HG  ;  Farr  et  al.  v.  Keicman  et  al.,  4  T.  R.  621,— it  does  not 
ivail  the  sheriff,  even,  except  to  excuse  him  from  exemplary  damages. 
La(kow  V.  £:amer,  2  H.  Bl.  437  ;  Glassop  v.  Foole,  3  M.  &  S.  175. 
It  is  plain,  then,  that  a  sheriff's  sale  is  not  a  judicial  sale.  If  it  were, 
no  action  could  be  brought  against  the  sheriff,  for  selling  upon  execu- 
tion property  not  belonging  to  the  debtor. 

AVith  us  an  execution  is  defined  to  be  the  putting  one  in  possession 
of  that,  which  he  has  already  acquired  by  judgment  of  law.  Co.  Lit. 
154  a.  (Thomas'  Ed.  405.)  But  the  judgment  is  of  a  sum  in  gross 
"to  be  levied  of  the  goods  and  chattels  of  the  debtor,"  which  the 
sheriff  is  to  find  at  his  2)eril.  The  sale  upon  the  execution  is  only  a 
transfer,  by  operation  of  law,  of  what  the  debtor  might  himself  trans- 
fer. It  is  a  principle  of  the  law  of  property,  as  old  as  the  Institutes 
of  Justinian,  Ui  nemo  plus  Juris  in  alium  transferre  potest.,  quam 
ipse  habet. 

The  comparison  of  sheriff's  sales  to  the  sale  of  goods  lost,  or  estrays, 
in  pursuance  of  statutory  provisions,  which  exist  in  many  of  the  states, 
does  not,  in  my  opinion,  at  all  hold  good.  Those  sales  undoubtedly 
transfer  the  title  to  the  thing,  as  against  all  claims  of  antecedent 
property  in  any  one,  if  the  statutory  provisions  are  strictly  complied 
with  ;  but  that  is  in  the  nature  of  a  forfeiture,  and  is  strictly  a  proceed- 
ing in  rem,  wherein  the  finder  of  the  lost  goods  is  constituted  the 
tribunal  of  condemnation. 

There  being,  then,  no  ground,  upon  which  we  think  we  shall  be  justi- 
fied in  giving  to  a  sheriff's  sale  the  effect  to  convey  to  the  purchaser 
any  greater  title,  than  that  of  the  debtor,  the  judgment  of  the  couri 
below  is  affirmed. 
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SECTION  V. 

SALE    IN    MARKET-OVERT. 

THE   CASE   OF   MARKET-OVERT. 

Newgate   Sessions.     1595. 

[Reported  5  Co.  83  h.] 

At  the  sessions  of  Newgate  now  last  past,  it  was  resolved  by 
Popham,  Chief  Justice  of  England,  Anderson,  Chief  Justice  of  the 
Common  Pleas,  Sir  Thomas  Egerton,  Master  of  the  Rolls,  the  At- 
torney-General, and  the  court,  that  if  plate  be  stolen  and  sold  openly 
in  a  scrivener's  shop  on  the  market-day  (as  every  day  is  a  market-day 
in  London  except  Sunday)  that  this  sale  should  not  change  the  prop- 
erty, but  the  party  should  have  restitution  ;  for  a  scrivener's  shop  is 
not  a  market-overt  for  plate  ;  for  none  would  search  there  for  such  a 
thing ;  &  sic  de  similihus,  &c.  But  if  the  sale  had  been  openly  in  a 
goldsmith's  shop  in  London,  so  that  any  one  who  stood  or  passed  by 
the  shop  might  see  it,  there  it  would  change  the  property.  But  if 
the  sale  be  in  the  shop  of  a  goldsmith,  either  behind  a  hanging,  or 
behind  a  cupboard  upon  which  his  plate  stands,  so  that  one  that  stood 
or  passed  by  the  shop  could  not  see  it,  it  would  not  change  the  prop- 
erty :  so  if  the  sale  be  not  in  the  shop,  but  in  the  warehouse,  or  other 
place  of  the  house,  it  would  not  change  the  property,  for  that  is  not  in 
market-overt,  and  none  would  search  there  for  his  goods.  So  every  shop 
in  London  is  a  market-overt  for  such  things  only  which,  by  the  trade 
of  the  owner,  are  put  there  to  sale  ;  and  when  I  was  Recorder  of 
London,  I  certified  the  custom  of  London  accordingly.  Note,  reader, 
the  reason  of  this  case  extends  to  all  markets-overt  in  England.  ^ 


SECTION  VI. 

statute    of    LimTATIONS. 

BRYAN  V.  WEEMS. 
Supreme  Court  of  Alabama,  1856. 

[Reported  29  Ala.  423.] 

Appeal  from  the  chancery  court  of  Dallas. 
Heard  before  the  Hon.  James  B.  Clark. 

1  In  the  United  States  there   are  no  markets-overt,  Dame  v.  Baldwin,   8  Mass. 
518,  521  ;  Griffith  v.  Foxier,  13  Vt.  390. 
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The  case  made  bv  the  record  may  be  thus  stated :  In  December, 
l.s;n,  Simmons  Ilariison,  of  the  county  of  Jones  in  North  Carolina, 
there  executed  a  deed  of  gift,  conveying  certain  slaves  to  one  Willium 
II.  Green,  his  heirs,  executors,  and  administrators,  in  trust  for  the  sole 
and  separate  use,  benefit,  and  behoof  of  Mrs.  Mary  R.  Bush,  who  was 
the  daughter  of  said  Harrison  and  the  wife  of  Nathan  B.  Bush,  during 
lier  life"  and  after  her  death,  for  the  use,  benefit,  and  behoof  of  her 
i;hildren  by  the  said  Nathan  B.  Bush,  and  their  heirs  forever.  Soon 
after  the  execution  of  this  deed,  Bush  and  his  wife  removed  to  this 
State,  and  brought  with  them  the  slaves  conveyed  by  the  deed.  Mrs. 
Bush  died  in  1837,  leaving  three  children,  Holland,  Mary,  and  Penelope. 
The  slaves  remained  in  the  possession  of  said  Nathan  B.  Bush  until  his 
death  which  happened  in  1844,  at  which  time  he  had  acquired  several 
others  by  his  industry  and  economy,  and  by  the  services  of  the  slaves 
conveyed  by  the  deed.  By  his  last  will  and  testament,  which  was  duly 
admitted  to  probate,  and  of  which  one  Alexander  Sledge  was  the 
executor,  said  Bush  bequeathed  all  the  slaves  then  in  his  possession, 
inchuling  those  conveyed  by  the  deed,  with  the  increase  of  the  females, 
to  Iiis  three  daughters,  but  not  in  equal  portions  —  the  bequest  to  Pe- 
nelope being  larger  than  the  others.  The  executor  proved  the  will,  took 
possession  of  all  the  property,  proceeded  to  a  settlement  of  the  estate, 
and  delivered  the  slaves  to  the  respective  legatees.  After  the  death  oi 
said  Bush,  his  daughter  Holland  married  Frederic  B.  Bryan  ;  Mary 
married  Thomas  J.  McQueen  ;  and  Penelope,  the  youngest,  married 
Samuel  AV.  Weems.  In  August,  1850,  Mrs.  Weems  died,  having  be- 
queathed all  her  property  to  her  said  husband,  who  afterwards  proved 
her  will,  and  took  possession  of  all  her  slaves  and  other  property. 

In  December,  1850,  Mr.  and  Mrs.  Bryan,  with  Mary  Bush,  who  was 
then  unmarried,  filed  their  bill  against  said  Green,  Weems  and  Sledge ; 
alleging  their  ignorance  of  the  deed  from  Simmons  Harrison  until  a 
short  time  previous  to  the  filing  of  the  bill ;  and  asking  that  the  said 
Sledge,  as  executor  of  Bush,  might  be  made  to  account  for  the  hire  and 
services  of  the  slaves  during  the  life  of  his  testator,  and  that  the  slaves 
might  be  divided  between  ]\Irs.  Bryan  and  Mrs.  McQueen. 

The  defendant  Weems  answered  the  bill,  demurring  for  want  of 
equit}',  and  setting  up  the  statute  of  limitations  in  defense  of  the  suit. 
The  answer  also  contains  other  matter,  which  is  not  deemed  material. 

On  final  hearing,  the  chancellor  held  the  statute  of  limitations  a  bar 
to  the  relief  sought,  and  therefore  dismissed  the  bill ;  and  his  decree  ia 
now  assigned  as  error. 

Wm.  M.  Byrd^  for  the  appellants. 

A.  H.  Manninf)^  contra. 

Stone,  J.  We  are  fully  satisfied  with  the  views  of  the  chancellor, 
and  the  result  which  he  attains  on  all  the  points  necessary  to  a  decision 
of  this  case. 

1.  However  the  rule  might  be,  if  the  trustee  in  this  case  were  ap- 
pointed by  will  (Hill  on  Trustees,  239) ,  his  estate  and  interest  did  not 
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terminate  with  the  life  of  Mrs.  Bush.  The  deed  of  Simmons  Harrison 
conve3'ed  the  property  to  the  trustee,  ''  his  heirs,  executors,  and  ad- 
ministrators," .  .  .  "in  trust  and  for  the  following  uses,  interests, 
and  purposes  ;  viz.,  in  trust  and  for  the  separate  and  exclusive  use  and 
benefit  of  the  said  Mar}-  R.  Bush  during  her  natural  life,  and  in  no  wise 
or  manner  to  be  subject  or  liable  to  or  for  the  contracts  or  debts  of  the 
said  husband,  Nathan  B.  Bush  ;  and  after  her  death,  for  the  use,  benefit 
and  behoof  of  the  children  of  the  said  Mary  R.  Bush  b}'  her  present 
husband,  the  said  Nathan  B.  Bush,  and  their  heirs  forever."  There  are 
no  words  in  this  deed,  indicating  an  intention  that  the  estate  in  fee,  which 
the  deed  creates  in  the  trustee,  shall  be  cut  down  into  a  less  estate. 
The  estate  of  the  trustee  continued  after  the  death  of  both  Mrs.  and  Mr. 
Bush.  'Wykham  v.  Wykham^  18  Vese}',  395  ;  Coleman  v.  Tindall, 
Y.  &  J.  605  ;  Jones  v.  Strong,  6  Ired.  367  ;  Murritt  v.  We?idley,  3  Dev. 
399  ;  Martin  v.  Praye,  4  B.  Monroe,  524  ;  J^ry  v.  Smith,  2  Dana,  38. 

Our  own  decisions  are  not  in  conflict  with  this.  In  Smith  v.  Mud- 
dle, 15  Ala.  28,  the  deed  directed  that  at  the  death  of  the  said  Elizabeth 
H.,  the  property,  both  real  and  personal,  was  to  go  to  and  be  equally 
divided  between  the  children.  Elizabeth  H.  was  dead  ;  and  of  course 
the  estate  of  the  trustee  was  an  end. 

In  Comhy  v.  McMichael,  19  Ala.  747,  the  deed  directed  the  trustee 
to  "  convey'  the  property  to  such  of  the  issue  "  of  the  cestui  que  trust, 
as  should  be  living  at  her  death.  Mrs.  McMichael  was  dead  ;  and  Ch, 
J.  Dargan  held,  that  the  legal  title  of  the  trustee  had  determined,  because 
the  deed  clearly  contemplated  that  result. 

Couthway  v.  Berghaus,  25  Ala.  393-406,  simply  decides  that  a  ten- 
der in  that  case  to  the  cestui  que  trust  was  sufiflcient.  The  trustee  lived 
out  of  the  State,  and  was  a  mere  naked  trustee  without  interest.  The 
cestui  que  trust  had  himself  made  the  purchase  of  the  property,  taking 
the  title  in  the  name  of  his  sister  ;  while  he,  the  beneficiary,  was  in 
possession  of  the  propert}',  receiving  the  rents  and  profits.  The  court 
rightly  held,  that  the  money  was  due  to  Berghaus,  and  that  the  tender 
to  him  was  sufficient. 

2.  While  Mr.  Bush  held  the  possession  of  the  slaves,  he  must  be  re- 
garded as  holding  in  subordination  to  the  title  of  the  trustee.  His  de- 
clarations to  Mr.  Green,  and  to  Mr.  Whitfield,  shortly  before  his  death, 
would"  establish  this  proposition,  if  it  needed  confirmation.  A  short 
time  before  the  death  of  Mr.  Bush,  he  expressed  to  the  trustee  an  incli- 
nation and  wish  to  make  a  will,  and  to  make  more  ample  provision  for 
Penelope,  who  afterwards  married  Mr.  AVeems  ;  speaking  of  her  as  his 
"  iX)or  afl3icted  daughter."  The  testimony  of  Mr.  Green,  the  trustee, 
who  was  examined  as  a  witness,  satisfies  us  that  he.  Green,  knew  of  the 
making  of  a  will  by  Bush,  and  its  "  general  character,"  before  such  will 
was  admitted  to  probate.  This  was,  at  least,  enough  to  put  him  on  in- 
quiry ;  and  is  equivalent  to  notice.  Smith  v.  Zurcher,  9  Ala.  208,  and 
authorities  cited.  The  bill,  after  stating  that  Mr.  Bush  executed  his 
will  and  died  in  June,  1844,  proceeds  as  follows:  "  Whereupon  Alex- 


36  BRYAN   V.    'U'EEMS. 


an 


tier  Sledije,  the  cxociitor  named  in  said  will,  caused  the  same  to  be 
duly  admitted  to  probate  in  the  Orphans'  Court  of  said  county  ;  obtained 
ii'tters  testamentary  upon  said  estate,  from  the  same  court ;  undertouk 
the  execution  of  said  will,  and  possessed  himself  as  such  executor  (is 
aforesaid  of  all  the  slaves  and  other  personal  property  mentioned  there- 
in." The  will  mentions  all  the  slaves  in  controversy,  except  some  chil- 
dren born  since  tlie  probate,  of  females  bequeathed  by  the  will :  a  part 
of  which  children  are  with  their  mothers  in  the  possession  of  each  lega^ 
tee.  The  answer  admits  these  averments,  but  states  tliat  tlie  executoi 
possessed  liimself  of  the  property  before  the  will  was  probated.  These 
several  fticts  constituted  tlie  executor  an  adverse  holder,  from  and  after 
the  probate  of  the  will,  and  possession  of  the  propert}-  under  it  by  him. 
From  that  time  the  statute  commenced  running  against  Green,  the 
trustee.  FincUey  v.  Patterson,  2  B.  Monroe,  7G  ;  Den,  ex  clem., 
V.   Shanklin,  4  Dev.   &  Bat.  Law,  289. 

3.  Between  the  time  of  the  probate  of  the  will  of  Mr.  Bush,  and  the 
commencement  of  this  suit,  more  than  six  years  elapsed.  The  trustee 
was  then  barred  of  his  action  of  detinue.  The  rule  is  certainly  well 
settled,  that  if  a  trustee  delay  the  assertion  of  his  rights  until  the 
statute  perfects  a  bar  against  him,  the  cestui  que  trust  will  also  be 
barred.  Colburn  v.  Brougldon,  9  Ala.  351-363  ;  Hovenden  v.  Lord 
Ainiesley.  2  Sch.  &  Lef.  028-029  ;  Angell  on  Limitation,  514,  §  6  ; 
Bundv.  Ifojykins,  1  Sch.  &  Lef.  429  ;  Freeman  v.  Perry,  2  Dev.  Eq. 
243  ;  Couch  Y.  Condi,  9  B.  Monroe,  IGO  ;  Falls  v.  Torrence.  4  Hawks' 
Law  &  Eq.  412. 

4.  It  will  be  seen  that  we  have  assimilated  the  complainant's  right  to 
relief  in  this  case  to  the  trustee's  right  to  maintain  detinue.  If,  at  the 
lime  tlie  bill  in  this  case  was  tiled,  Green,  the  trustee,  had  instituted  his 
action  of  detinue  or  trover  for  the  slaves,  against  Sledge,  the  executor, 
the  six  years  statute,  if  pleaded,  would  have  barred  either  action,  not 
only  as  to  the  slaves  bequeathed  b}'  the  will,  but  also  as  to  the  offspring 
of  the  females,  born  after  the  adverse  holding.  Morris  v.  Perregay,  7 
Gratt.  373  :    White  v.  Martin,  1  Porter,  215. 

When  defendant's  right  to  property  is  established  b}'  a  successful  in- 
terposition of  the  plea  of  the  statute  of  limitations,  it  relates  back  to  the 
time  of  the  first  taking,  and  carries  with  it  all  the  intermediate  profits, 
and  the  increase  of  the  females  while  in  the  adverse  possession  of  such 
defendant,  unless,  as  to  such  increase,  some  act  be  done  before  the  bar 
against  recover}-  of  the  mother  is  perfected,  which  prevents  the  operation 
of  this  rule.  Partus  sequitur  ventrern.  To  hold  otherwise,  would  lead 
to  strange  results  in  the  case  of  female  slaves.  An  adverse  holding  of 
six  years  would  vest  the  title  in  the  holder.  During  the  time  she  was 
adversely  held,  she  may,  at  intervals,  have  given  birth  to  children  ;  slie 
and  the  children  all  the  time  remaining  together,  out  ol'  the  possession 
of  the  claimant.  She  may  have  given  birth  to  an  infant  within  a  very 
short  time  before  the  completion  of  the  six  years.  According  to  the 
argument,   all  claim   to  the   mother   would  be  forfeited,  while   to  bar 
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tlie  riglit  to  recover  her  child  would  require  another  period  of  near  six 
years. 

Another  illusti'ation  may  serve  to  present  this  argument  in  a  stronger 
light.  Suppose  the  property  adversely  held  consist  of  domestic  animals, 
who  multiply  at  an  early  age,  and  rapidly.  Before  the  six  ye^rs  expire, 
the  females,  in  all  probability,  will  have  increased  abundantly  ;  and  per- 
haps at  no  point  of  coming  time,  will  there  be  a  female  that  has  reached 
the  age  of  six  years,  without  yielding  her  increase.  If  the  offspring  do 
not  follow  the  mother  as  an  incident,  but  each  successive  scion  must  it- 
self be  adversely  held  for  the  term  of  six  years  before  the  statute  runs, 
unless,  before  its  birth,  the  parent  stock  had  existed  and  been  adversely 
held  for  a  like  period,  the  entire  interest  of  the  former  ownei»  would  not 
probably  be  extinguished  in  any  conceivable  number  of  years.  This 
point  was  not  raised  in  argument ;  but  we  have  felt  it  our  duty  to  notice 
it,  as  the  court  is  not  unanimous. 

The  claim  for  hire,  and  for  inofits  of  the  labor  of  the  slaves,  while  in 
the  possession  of  Mr.  Bush,  is  barred  both  by  lapse  of  lime,  and  by  the 
statute  of  non-claim. 

Under  these  principles,  the  right  of  complainants  is  barred.  Whether 
Mr.  Bush,  or  those  claiming  under  him,  can  set  up  fraud  in  the  original 
deed  to  Mr.  Harrison,  and  from  Inm  to  Mr.  Green  in  trust,  we  need  not 
inquire.  See  Waltoti  v.  Bouharn,  24  Ala.  513  ;  Twine's  Case,  3  Rep. 
83;  Roberts  on  Conveyances,  10-11. 

TAe  decree  of  tJie  chancellor  is  affirmed. 


FEARS,  Admr.  v.  SYKES. 
High  Court  of  Errors  of  Mississippi.     1858. 

[Reported  35  Miss.  633.] 

Error  to  the  Circuit  Court  of  Monroe  County.  Hon.  William 
Cothran.  judge. 

Locke  E.  Houston,  for  plaintiff  in  error. 

C.  Sykes,  for  defendant  in  error. 

Handy,  J.,  delivered  the  opinion  of  the  court. 

This  action  was  brought  by  the  plaintiff  in  error  to  recover  from  the 
defendant  a  female  slave  in  his  possession,  alleged  to  be  the  property  of 
the  plaintilfs  intestate. 

It  appears,  by  the  record,  that  the  slave  in  controversy  had  been  the 
property  of  one  John  Chism,  in  the  State  of  Alabama,  prior  to,  and 
during,  the  year  1839,  and,  on  the  16th  September  of  that  year,  that 
Chism  executed  a  bill  of  sale  for  her  to  the  plaintitf's  intestate,  Hansford 
J.  Fears  ;  that,  on  the  12th  October  of  the  same  year,  Chism  executed 
a  bill  of  sale  for  the  slave,  for  a  valuable  consideration,  to  one  Lewis 
G.  Garrett,  who,  during  that  year,  had  her  in  open  and  public  posses- 
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sion  in  the  State  of  Alabama,  and  continued  in  possession  there  until 
August,  1853,  when  he  sold  her  to  the  defendant  for  a  valuable  con- 
sideration, who  brought  her  to  this  Slate,  and  has  since  continued  in 
possession.  There  is  some  evidence  tending  to  show  that,  when  Chism 
sold  the  slave  to  Garrett,  he  took  her  from  tiie  possession  of  Fears 
without  authority,  and  delivered  her  to  Garrett,  and  tliat  Fears  was 
desirous  of  regaining  possession  of  her,  but  was  unable  to  find  where  she 
was.  Yet  it  is  fully  proved  that  Garrett  had  her  in  open  and  notorious 
possession,  in  a  hotel  kept  by  hira  in  the  town  of  Tuscumbia,  in  Alabama, 
for  the  greater  part  of  the  time  when  lie  owned  her,  claiming  title  to  her. 
It  is  further  shown,  that  the  plaintiff's  intestate  removed  to  this  State 
in  the  year  1842  or  1843. 

The'decision  of  the  case,  under  this  state  of  facts,  depends  upon  the 
question  whether  Garrett  acquired  a  good  title  in  virtue  of  his  adverse 
possession  in  the  State  of  Alabama,  wlilcli  is  available  to  the  defendant. 

It  is  true  that  the  Statute  of  Limitations  of  another  State  is  not 
technically  pleadable  as  a  defence  to  a  demand  sued  for  in  the  courts  of 
this  State,  because  the  defence  of  such  statute  strictly  pertains  to  the 
lex  fori;  though  to  this  rule  there  may  be  exceptions.  Yet,  where 
title  to  personal  property  has  been  acquired  under  the  laws  of  another 
State,  by  reason  of  possession  held  by  a  party  for  such  length  of  time 
as,  under  those  statutes,  renders  his  title  unimpeachable,  such  title  may 
be  shown  in  this  State,  and  will  be  available  to  the  party  having  such 
possession  for  the  requisite  time,  and  those  claiming  under  him.  In 
such  case,  it  is  not  the  Statute  of  Limitations  of  another  State  that  is 
relied  on,  or  pleaded,  but  the  title  acquired  by  operation  of  such  statute  ; 
and,  when  a  title  becomes  perfect  under  the  laws  of  one  State,  it  is 
valid  in  any  other  State.  Shelby  v.  Gay,  11  Wheat.  362;  Moseby  v. 
Wiliiams^'o  How.  520  523. 

It  a[)poars  to  be  the  settled  law  of  Alabama,  tliat  the  Statute  of  Limita- 
tions of  that  Slate,  which  bars  the  remedy  for  the  recovery  of  personal 
property,  also  acts  upon  the  title,  and  destro3's  the  right  of  the  party 
setting  up  claim  against  the  person  in  possession.  Sh^is  v.  Canjield, 
2  Ala.  555 ;  Lay's  Exor.  v.  Laioson,  23  Ala.  377. 

Ilcnce,  it  is  clear  that  the  title  of  Garrett  could  not  be  questioned  by 
the  plaintiff,  after  a  possession  in  Alabama  for  al)out  fourteen  years. 
Nor  is  the  question  affected  b}-  the  fact,  that  Fears  removed  to  this 
State,  before  the  bar  had  become  complete  by  the  possession  of  Garrett 
for  the  time  prescribed  by  the  statute.  Garrett  continued  to  reside 
there,  and  had  the  slave  in  possession,  and  could  have  been  sued  there 
at  any  lime,  notwithstanding  the  removal  of  Fears  ;  and  it  is  this 
whicli  bars  the  remedy,  and  vests  the  right  in  the  possessor,  whether 
tlie  person  setting  up  title  against  the  possessor  resided  there  or  not. 
The  non-residence  of  the  claimant  does  not  appear  to  be  enumerated  as 
one  of  the  exceptions  in  the  statute,  and  there  can  be  no  reason  why  it 
should  be  allowed,  especially  when  he  was  a  resident  of  the  State  when 
the  adverse  possession  commenced,  and  so  continued  for  several  years. 
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But  it  is  insisted  that  it  was  a  sufficient  answer  to  the  title  of  Garrett, 
arising  from  the  Statute  of  Limitations,  that  Chism  took  the  slave  from 
the  possession  of  the  plaintiff's  intestate  fraudulently,  and  carried  her 
awa}-  secretl3-,  so  that  siie  could  not  be  found. 

However  these  considerations  might  have  operated  in  an  action  by 
the  plaintiff  against  Chism,  if  the  slave  had  been  in  his  possession,  they 
can  have  no  effect  upon  the  title  of  Garrett,  or  of  the  defendant  derived 
from  him.  For  aught  that  is  alleged,  Garrett  had  no  connection  with  the 
fraudulent  taking,  or  the  concealment,  of  the  slave  ;  but  he  appears  to 
have  purchased  her  fairl}-  and  for  full  value,  and  to  have  had  her  in  his 
possession  in  a  ver}'  public  manner.  The  remedy  of  the  plaintiff's  in- 
testate against  him  was  open,  and  in  no  wise  obstructed,  during  all  the 
period  of  his  possession.  His  title,  therefore,  could  not  be  affected  by 
the  fraud  of  Chism,  and  it  became  unimpeacliable  after  his  possession 
bad  continued  for  the  period  of  six  years,  prescribed  by  the  statute  of 
Alabama.  That  title  was  convej-ed  to  the  defendant,  and  constituted  an 
ample  defence  to  his  action. 

Let  the  judgment  be  affirmed. 


MILLER  V.  DELL. 
Court  of  Appeal.     1891. 

[Reported  [1891]   1    Q.  B.  468.] 

Application  by  the  plaintiff  to  set  aside  the  judgment  entered  for  the 
defendant  at  the  trial  before  Charles,  J.,  and  a  common  jury,  and  to 
enter  judgment  for  the  plaintiff  or  for  a  new  trial. 

The  facts  were  as  follows  :  The  plaintiff  was  the  owner  of  the  lease 
of  a  house  used  by  him  as  a  refreshment  house;  the  plaintiff's  son 
managed  the  business  for  him,  and  there  was  an  agreement  between  the 
plaintiff  and  his  son  for  an  assignment  of  the  lease  to  the  latter  upon 
certain  conditions  ;  the  conditions,  however,  were  not  performed,  and 
the  son  never  became  entitled  to  have  an  assignment  of  the  lease  made 
to  him.  In  1881,  more  than  six  years  before  the  commencement  of 
this  action,  the  plaintiEf's  son,  without  tlie  knowledge  or  consent  of  the 
plaintiff,  deposited  the  lease  with  one  Bates  to  secure  an  advance  of 
150^.,  and  signed  an  ordinary  memorandum  of  deposit  containing  an 
agreement  to  execute  a  legal  mortgage  of  the  premises  if  and  when 
called  upon.  Within  six  years  of  the  commencement  of  the  present 
action  Bates  became  bankrupt,  and  in  1889  the  trustee  under  his  bank- 
ruptcy sold  his  business  to  the  defendant,  including  the  debt  of  150/., 
and  handed  over  to  him  the  lease  which  had  been  deposited  as  securitv. 
Subsequently  the  plaintiff  demanded  the  return  of  the  lease  from  the 
defendant,  and  upon  his  refusal  to  give  it  up  commenced  this  action  for 


40  MILLER  V.   DELL. 

detinue  iind  conversion  of  the  lease,  to  which  the  defendant  pleaded  the 
Statiiie  of  Linulutions  (21  Jac.  1,  c.  16).  At  the  trial  the  learned  judge, 
uctincr  upon  the  authority  of  Wilki/iscm  v.  Verit>/,  Law  Rep.  6  C.  P.  206, 
held  that  the  action  was  barred  by  the  statute,  and  directed  judgment 
to  be  entered  for  the  defendant. 

LoiiD  EsiiEK,  M.R.  This  is  an  action  for  wrongful  conversion  or 
detinue  of  a  lease.  Whatever  tiie  defendant  did  in  regard  to  the  lease, 
whether  his  acts  amounted  to  detinue  or  conversion,  is  immaterial,  for 
in  either  case  it  was  within  six  years  of  the  commencement  of  this 
action,  and  if  there  were  nothing  more,  the  Statute  of  Limitations 
would 'be  no  bar  to  the  plaintiff's  claim  against  the  defendant.  But 
what  the  defendant  relies  on  is  that  Bates  converted  this  lease  to  his 
own  use  more  than  six  years  ago,  and  it  is  contended  that  this  was  the 
first  wrongful  conversion,  and  that  the  statute  runs  from  the  time  when 
tliat  first  wrongful  conversion  occurred.  The  case  of  Wilkinson  v. 
Verity,  Law  Rep.  6  C.  P.  206,  was  cited  in  support  of  this  contention  at 
the  trial  before  Charles,  J.,  and  especial  reliance  was  placed  on  a  pas- 
Sage  in  the  judgment  of  Willes,  J.  (at  p.  209),  who  says  :  "It  is  a  gen- 
eral rule  that,  where  there  has  once  been  a  complete  cause  of  action 
arising  out  of  contract  or  tort,  the  statute  begins  to  run,  and  that  sub- 
sequent circumstances  which  would  but  for  the  prior  wrongful  act  or 
default  have  constituted  a  cause  of  action  are  disregarded."  But  it  is 
l)lain  that  Willes,  J.,  was  there  dealing  with  a  case  in  which  the  defend- 
ant himself  and  nobody  else  was  charged  with  the  wrongful  detention. 
The  defendant  himself  was  the  sole  wrongdoer,  and  the  language  of  the 
passage  relied  upon,  though  general  in  its  terms,  must  be  applied  to  such 
circumstances  as  those  in  that  case.  Moreover,  Willes,  J.,  immediately 
goes  on  to  give  the  following  illustration  :  "  As  for  instance,  in  the  case 
of  a  bill  of  exchange  drawn  at  so  many  months  after  sight,  and  refused 
acceptance,  the  cause  of  action  is  complete,  and  the  statute  begins  to 
run  upon  the  refusal  of  acceptance,  and  no  new  cause  of  action  arises 
upon  refusal  of  payment"  —  language  w'hich  shows  that  what  he  meant 
was,  that  where  there  was  a  valid  cause  of  action  against  the  defend- 
ant by  the  plaintiff,  the  statute  began  to  run  from  the  time  when  that 
cause  of  action  arose. 

In  the  present  case,  it  is  sought  on  behalf  of  the  defendant  to  extract 
from  that  decision  this  doctrine  —  that  if  one  man  is  guilty  of  a  wrong- 
ful conversion,  and  afterwards  a  second  man  is  guilty  of  a  wrongful 
conversion  of  the  same  thing,  then  the  cause  of  action  against  the  second 
man  is  barred  by  the  statute  if  the  cause  of  action  against  the  first  man 
accrued  more  than  six  years  before  action,  although  the  conversion  in 
respect  of  which  the  second  man  is  sued  may  have  occurred  within  the  six 
years,  or  indeed  within  six  months.  It  is  said  that  to  hold  otherwise 
would  be  contrary  to  reason  and  natural  law  ;  that  is  to  say,  that 
because  the  legislature,  in  order  to  prevent  litigation  after  a  certain 
period,  has  said  that  no  action  shall  lie  against  A.  in  respect  of  an  act 
done  by  him  more  than  six  years  before  action  brought,  therefore  B. 
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cannot  be  sued  in  respect  of  an  act  done  by  him  within  the  six  years. 
To  me  that  proposition  seems  contrary  to  reason ;  but  whether  it  be  so 
or  not,  I  am  of  opinion  that  in  the  present  case  the  Statute  of  Limi- 
tations does  not  appl}- ;  it  applies  only  to  an  action  brought  against  the 
defendant  in  respect  of  a  wrongful  act  done  by  the  defendant  himself. 
The  property  in  chattels,  which  are  the  subject-matter  of  this  action,  is 
not  changed  bj'  the  Statute  of  Limitations  though  more  than  six  years 
may  elapse,  and  if  the  rightful  owner  recovers  them  the  other  man  can- 
not maintain  an  action  against  him  in  respect  of  them.  I  think  that  the 
effect  of  the  judgment  in  Wilkinsoyi  v.  Verity,  Law  Eep.  6  C.  P.  206, 
was  misconceived  by  the  learned  judge,  and  that  that  case  is  no  au- 
thority in  favor  of  the  defendant. 

The  other  case  which  was  cited  to  us,  that  of  Spackman  v.  Foster, 
11  Q.  B.  D.  99,  seems  to  be  applicable  to  the  present,  especially  upon 
the  point  that  a  lease,  being  a  document  of  title,  is  not  a  mere  chattel, 
and  that  therefore  where  title  deeds  are  fraudulently  taken  from  the 
rightful  owners  and  deposited  with  a  third  person,  until  demand  and 
refusal  to  give  up  the  deeds  to  the  real  owners  they  have  no  right  of 
action  against  the  third  person  against  which  the  statute  would  run. 
Whether  the  statute  would  run  to  prevent  a  person  riglitfully  in  pos- 
session of  land  getting  back  his  documents  of  title  more  than  six  years 
after  their  conversion,  is  a  question  which  would  require  consideration, 
and  I  do  not  say  that  he  could  not  get  them  back  though  they  had  been 
wrongfully  held  for  more  than  six  years.  This  appeal  must  be  allowed, 
and  judgment  entered  for  the  plaintiff.^ 
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Inst.  2,  1  (25,  26,  33,  34).  When  any  one  has  converted  another 
person's  property  into  a  new  form,  the  question  is  often  asked,  which 
of  them  is  the  owner  thereof  on  natural  principles  ;  whether  the  man 
who  made  the  thing,  or  rather  he  who  was  previously  the  owner  of  the 
substance  :  for  example,  when  any  one  has  made  wine  or  oil  or  corn 
from  the  grapes  or  olives  or  ears  of  another,  or  made  any  vessel  of 
another's  gold  or  silver  or  copper,  or  compounded  mead  of  another's 
wine  or  honey,  or  made  a  plaster  or  eye-salve  of  another's  drugs,  or 
a  garment  of  another's  wool,  or  a  ship  or  chest  or  seat  out  of  another's 
planks.      And  after  many  controversies   between  the  Sabinians  and 

1  The  opinions  of  Lopes  and  Kay,  L.JJ.,  concurring,  are  omitted. 

On  the  subiect  of  "tacking"  successive  holdings  in  order  to  make  up  the  statutory 
period,  see  3  Harv.  Law  Rev.  313,  318,  321 ;  Beadle  v.  Hunter,  3  Strobh.  331 ;  Chapin 
V.  Freeland,  142  Mass.  383. 
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rrooiilians,  the  middle  view  has  been  approved,  '.ield  by  those  who 
think  that  if  the  new  form  can  be  reconverted  into  its  materials,  that 
man  is  to  be  regarded  as  owner  who  was  originalh"  owner  of  the  mate- 
rials ;  but  that  if  it  cannot  be  reconverted,  the  other  who  made  it  is  to 
be  regarded  as  owner :  for  example,  a  vessel  made  b}'  casting  can  be 
reconverted  into  the  rough  mass  of  copper  or  silver  or  gold  ;  but  wine 
or  oil  or  corn  cannot  be  returned  into  grapes  or  olives  or  ears,  neither 
can  mead  be  resolved  into  wine  and  hone}'.  But  whcii  a  man  has  cre- 
ated a  new  form  out  of  materials  partly  his  own  and  partly  another's, 
for  instance,  when  he  has  compounded  mead  out  of  his  own  wine  and 
nnotlier  person's  honey,  or  a  plaster  or  ej-e-salve  out  of  his  own  drugs 
and  those  of  other  people,  or  a  garment  out  of  wool  'jjartly  his  and 
partly  another's,  in  such  a  case  there  is  no  doubt  that  the  maker  is  the 
owner ;  since  he  has  not  onh*  given  his  labour,  but  provided  also  a  por- 
tion of  the  materials  of  the  article. 

If,  however,  any  one  has  interwoven  with  his  own  garment  purple 
thread  which  belongs  to  another  person,  the  purple  thread,  though  the 
more  valuable,  accrues  to  the  garment  as  an  accessory  ;  and  the  former 
owner  of  the  purple  thread  has  an  action  of  theft  and  a  condiction 
against  the  man  who  stole  it,  whether  the  latter  or  another  person  be 
the  maker  of  the  garment :  for  although  things  that  have  ceased  to  ex- 
ist cannot  be  recovered  by  vindication,  yet  a  condiction  lies  for  them 
against  thieves  and  certain  other  possessors. 

Writing  too,  even  if  of  gold,  is  as  much  an  accessory  to  the  paper  or 
parchment,  as  buildings  or  crops  are  an  accessory  to  the  soil :  and 
therefore,  if  Titius  have  written  on  your  paper  a  poem,  a  historv,  or  an 
oration,  you,  and  not  Titius,  are  regarded  as  the  owner  of  the  sub- 
stance. But  if  you  claim  from  Titius  your  books  or  parchments,  and 
do  not  offer  to  pay  the  expense  of  the  writing,  Titius  can  defend  him- 
self by  plea  of  fraud,  at  any  rate  if  he  obtained  possession  of  the  paper 
or  parchment  in  good  faith. 

If  any  man  have  painted  upon  another's  tablet,  some  think  that  the 
tablet  is  an  accessory  to  the  picture  :  whilst  others  hold  that  the  pic- 
ture, however  valuable  it  may  be,  is  an  accessory  to  the  tablet.  But  to 
us  it  seems  better  that  the  tablet  should  be  an  accessory  to  the  picture  ; 
for  it  is  absurd  that  a  picture  by  Apelles  or  Parrhasius  should  go  as  an 
accessory  to  a  paltry  tablet.  Hence,  if  the  owner  of  the  tablet  be  in 
possession  of  the  picture,  and  the  painter  claim  it  from  him,  but  refuse 
to  pay  the  price  of  the  tablet,  he  can  be  met  by  the  plea  of  fraud.  But 
if  the  painter  be  in  possession,  it  follows  that  the  owner  of  the  tablet 
will  be  allowed  an  utilis  actio  against  him :  although  in  such  case,  nn- 
less  he  pay  the  expense  of  the  painting,  he  can  be  met  by  the  plea  of 
fraud,  at  any  rate  if  the  painter  took  possession  in  good  faith.  For  it 
is  clear  that  if  the  painter  or  any  one  else  stole  the  tablet,  the  owner 
thereof  has  an  action  of  theft. 
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1489. 
[Reported  Year-Book,  5  Hen.  VII.  15,  pL  6.] 

A  WRIT  of  trespass  was  brought  for  the  taking  of  so  many  slippers 
and  shoes,  and  the  defendant  said  that  he  was  possessed  of  so  many 
dickers  of  leather,  and  delivered  them  to  one  J.  S.,  who  gave  them  to 
the  plaintiff;  and  afterwards  the  plaintiff  made  the  slippers  and  shoes 
and  boots,  and  the  defendant  came  and  took  them  as  he  well  miglit. 
Judgment  if  the  action  la}-.   .  .   } 

[The  plaintiff]  moved  the  court  tliat  this  plea,  that  the  defendant 
could  take  them  back,  was  not  good  ;  but  bv  the  making  of  shoes  and 
boots,  &c.,  the  property  was  altered,  because  they  were  now  of  another 
nature.  As  if  one  takes  barle^'  or  grain  and  makes  malt  of  it,  he  from 
whom  the  grain  was  taken  cannot  take  the  malt,  because  the  chattel  is 
changed  into  another  nature.  And  so  it  is  if  trees  are  taken,  and  out 
of  them  a  house  is  made,  he  from  whom  the  trees  were  taken  cannot 
tear  down  the  house  and  take  them  back,  and  so  other  chattels  are 
joined  together  with  it.  For  where  a  chattel  is  taken  with  force,  and 
no  other  chattel  is  joined  or  mixed  with  it,  and  it  is  not  altered  into 
another  nature,  the  party  can  take  it.  So  if  one  takes  a  tree,  and 
squares  it  with  an  axe,  now  the  part}-  can  take  it,  because  it  is  not 
altered  into  another  nature,  nor  is  any  other  chattel  mixed  with  it  or 
joined  to  it ;  but  if  a  man  takes  silver,  and  then  makes  a  piece  of  it,  or 
takes  a  piece  of  silver  and  has  it  gilt  with  gold,  in  this  case  the  party 
cannot  take  it ;  and  so  here  the  leather  is  mixed  with  thread,  and  there- 
fore the  party  cannot  take  it ;  and  so  it  seems  that  the  plea  is  not  good. 
And  the  court  holds  tlie  contrary  clearly.  And  as  to  the  cases  of  grain 
taken  and  malt  made  from  it,  the  partv  (rannot  take  it,  because  the 
grain  cannot  be  known.  And  so  it  is  with  pennies  or  groats,  and  a 
piece  made  of  them,  it  cannot  be  taken,  because  of  the  pennies  one  can- 
not be  known  from  another.  And  so  if  one  takes  a  piece,  and  strikes 
pennies  from  it  at  the  mint,  the  party  cannot  take  the  pennies,  because 
the  pennies  cannot  be  known  one  from  anotlier;  and  so  in  all  like 
cases.  And  also  in  the  case  of  the  buikling  of  a  house,  now  the  timber 
is  altered,  for  now  it  is  freehold,  and  for  this  reason  he  cannot  take  it; 
but  in  every  case  where  the  chattels  themselves  can  be  known,, there 
tlie  party  can  take  them,  notwithstanding  that  some  chattel  is  joined  or 
mixed  with  them.  As  if  one  takes  a  piece  of  cloth  and  makes  a  coat 
for  himself,  the  party  can  take  it  back  well  enough,  because  it  is  the 
same  chattel  and  not  at  all  altered  ;  and  so  it  is  in  the  case  put,  if  one 
cuts  a  tree  and  squares  it,  the  party  can  take  it  well  enough,  because 
the  tree  can  be  known  well  enough  notwithstanding.  And  so  it  is  of 
iron,  where  a  smith  makes  of  it  a  bar,  &c.  -And  so  it  was  held  by  all 
the  court.     Wherefore  the  plaintiff  replied,  for  that  matter  appeared. 

1  A  part  of  the  case  rt'luting  to  a  noiiit  of  pleading;  is  omitted. 
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Supreme  Coukt  ok  New  York.     1844,  1847.     Coukt  for  the  Cor- 
rection OF  Errors.     1850. 

[Reported  6  Hill,  425  ;  4  Deyiio,  332  ;  3  Comst.  379.] 

Thoveu  for  a  quantity  of  whisky,  tried  at  the  Montgomer}"  circuit  in 
Ma}',  1843,  before  Willard,  C.  Judge.  The  facts  proved  by  the  plain- 
tiffs to  establish  theii-  title  to  the  whisk}-  were  as  follows  :  On  the  18th 
of  February,  1842,  the  sheriff  of  Montgomery  levied  on  five  hundred 
busliels  of  grain  by  virtue  of  a  Ji.  fa.  against  one  Wood  in  favor  of 
Eldert  Tvmason.  The  grain  was  in  Wood's  distiller}'  at  the  time, 
having  been  purchased  b}'  him  with  a  view  of  manufacturing  it  into 
whisky,  and  the  sheriff  did  not  remove  it.  Shortly  after  the  levy,  the 
plaintiffs,  who  it  seems  succeeded  Wood  in  the  possession  of  the  dis- 
tillery, converted  the  grain  into  whisky.  When  the  sheriff  went  to  the 
distillery  for  the  purpose  of  selling,  he  was  informed  by  Silsbur}-,  one  of 
the  plaintiffs,  that  they  had  converted  the  grain  into  whisky,  and  were 
willing  to  pay  for  it ;  but  no  terms  were  then  agreed  upon.  On  the 
10th  of  March,  1842,  the  plaintiffs  gave  their  note  to  the  sheriff  for  the 
grain,  allowing  him  fifty  cents  per  bushel ;  and  Tymason  afterwards 
accepted  the  note  as  so  much  paid  upon  the  fi.  fa.  The  whisky  in 
question  was  a  part  of  that  which  the  plaintiffs  had  manufactured  from 
the  grain  levied  on  by  the  sheriff. 

The  defence  was  as  follows  :  On  the  25th  of  February,  1842,  after 
the  whisky  in  question  had  ])een  manufactured  b}-  the  plaintiffs,  it  was 
seized  by  one  of  the  deputies  of  the  sheriff  of  Montgomery,  by  virtue 
of  a  fi.  fa.  issued  against  Wood,  in  favor  of  the  defendants.  The 
deputy  sold  the  whisky  on  the  23d  of  March  following,  and  it  was  bid 
in  by  the  defendants.  It  appeared  that  the  sheriff  was  informed  of  the 
levy  made  under  the  defendants'  fi.  fa.,  before  he  settled  with  the 
plaintiffs  for  the  grain. 

The  defendants  moved  for  a  nonsuit,  insisting  that  the  plaintiffs 
acquired  no  title  to  the  whisky  by  their  compromise  with  the  sheriff. 
The  circuit  judge  ordered  a  nonsuit,  and  the  plaintiffs  now  moved  for  a 
new  trial  on  a  bill  of  exceptions. 

S.  TTtV/tgson.e/r..  for  the  plaintiffs. 

K  Hill,  Jr.,  for  the  defendants. 

i?y  the  Court,  Nelson,  Ch.  J.  Even  conceding  that  the  settlement 
with  the  sheriff  for  the  taking  and  conversion  of  the  grain  was  inopera- 
tive, (which  I  should  not  be  willing  to  admit,  if  made  in  good  faith,) 
still,  a  decisive  answer  to  the  defence  is,  that  the  identity  of  the  grain 
was  destroyed  by  the  act  of  manufacturing  it  into  whisky,  and  the 
property  in  the  new  article  vested  in  the  plaintiffs.  The  doctrine  on 
this  subject  is  stated  by  Blackstone  as  follows:  "  By  the  Roman  law, 
if  any  given  corporeal  substance  received  afterwards  an  accession  by 
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natural  or  by  artificial  means,  as  by  the  growth  of  vegetables,  the 
pregnancy  of  animals,  the  embroidering  of  cloth,  or  the  conversion  of 
wood  or  metal  into  vessels  and  utensils,  the  original  owner  of  the  thing 
was  entitled  by  his  right  of  possession  to  the  property  of  it  under  such 
its  state  of  improvement.  But  if  the  thing  itself,  by  such  operation, 
was  changed  into  a  different  species,  as  by  making  wine,  oil,  or  bread, 
out  of  another's  grapes,  olives,  or  wheat,  it  belonged  to  the  new  opera- 
tor ;  who  was  onlj'  to  make  a  satisfaction  to  the  former  proprietor  for 
the  materials  which  he  had  so  converted.  And  these  doctrines  are 
implicitly  copied  and  adopted  by  our  Bracton,  and  have  since  been 
confirmed  by  many  resolutions  of  the  courts."  2  Bl.  Com.  404;  and 
see  Bro.  Ab.  tit.  Property,  23  ;  Moore,  20 ;  Poph.  38 ;  Vin.  Ab.  tit. 
Trespass,  (H.  a.  3,)  pi.  8  ;  Id.  tit.  Property  (E.)  pi.  5  ;  J3etts  v.  Zee, 
5  Johns.  Rep.  348  ;  2  Kent's  Com.  364.  The  same  doctrine  was  laid 
down  in  Broxnn  v.  Sax,  7  Cowen,  95.  The  court  there  said:  "  The 
rule,  in  case  of  a  wrongful  talving  is,  that  the  taker  cannot,  by  any  act 
of  his  own,  acquire  title,  unless  he  either  destroy  the  identity  of  the 
thing  ;  as  b}-  changing  money  into  a  cup,  or  grain  into  malt ;  or  annex- 
ing it  to  and  making  it  a  part  of  some  other  thing,  which  is  the  princi- 
pal ;  or  changing  its  nature  from  personal  to  real  property ;  as  where 
it  is  worked  into  a  dwelling-house." 

In  the  present  case,  the  nature  and  species  of  the  commodity  was 
entirely  changed  and  its  identitj'  destroyed ;  as  eflTectually,  it  seems  to 
me,  as  by  "  making  wine,  oil,  or  bread,  out  of  another's  grapes,  olives, 
or  wheat."  I  think  the  circuit  judge  erred  in  nonsuiting  the  plaintiffs, 
and  that  the}'  are  entitled  to  a  new  trial.  New  trial  granted. 

On  tlie  second  trial  it  was  proved  that  one  Hackney,  a  deputy  of  the 
sheriff  of  Montgomery  county,  on  the  22d  da}'  of  March,  1842,  by  vir- 
tue of  a  fi.  fa.  on  a  judgment  in  this  court  in  faVor  of  the  defendants, 
against  one  Uriah  Wood,  sold  the  whiskey  in  question,  being  about 
twelve  hundred  gallons,  and  worth  $277.68,  he  having  previously  levied 
upon  it ;  and  that  upon  the  sale  the  defendants  became  the  purchasers, 
and  afterwards  converted  it  to  their  own  use.  The  whiskey  was  levied 
on  and  sold  at  the  plaintiffs'  distillery,  and  they  forbade  the  sale.  The 
plaintiffs  having  rested,  the  defendants  offered  to  prove  in  their  defence 
that  the  whiskey  was  manufactured  from  corn  belonging  to  Wood, 
the  defendant  in  the  execution ;  that  the  plaintiffs  had  taken  the  corn 
and  manufactured  it  into  whiskey,  without  any  authority  from  Wood  ; 
and  that  they  knew  at  the  time  they  took  it  that  it  belonged  to  him. 
The  plaintiffs'  counsel  objected  to  this  evidence,  insisting  that  Wood's 
title  to  the  corn  was  extinguished  by  the  conversion  of  it  into  whiskey. 
The  judge  sustained  the  objection  and  rejected  the  evidence,  and  the 
defendants'  counsel  excepted.  Verdict  for  the  plaintiffs.  A  motion  is 
now  made  for  a  new  trial,  on  a  bill  of  exceptions. 

[A  majority  of  the  court  (Bronson,  C.  J.,  and  Beardsley,  J.)  denied 
the  motion  for  a  new  trial,  Jewett,  J.,  dissenting.  The  opinions  are 
omitted. J 
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After  judgment  the  defendants  brought  error  to  this  Court  |^for  the 
Correction  of  Errors],  where  tlie  cause  was  first  argued  by  Mr.  Hill,  for 
the  plaintiffs  in  error,  and  Mr.  Reynolds,  for  the  defendants  in  error,  in 
September,  1848.  The  judges  being  divided  in  opinion,  a  re-argument 
was  ordered,  which  came  on  in  January  last. 

.N'.  Hill,  Jr.,  for  the  plaintiffs  in  error. 

M.  T.  Reynolds  for  the  defendants  in  error. 

RuGGLEs,  J.  It  is  an  elementary  principle  in  the  law  of  all  civilized 
communities,  that  no  man  can  be  deprived  of  his  property,  except  by 
his  own  voluntar}-  act,  or  by  operation  of  law.  The  thief  who  steals  a 
chattel,  or  the  trespasser  who  takes  it  by  force,  acquires  no  title  by 
such  wrongful  taking.  The  subsequent  possession  by  the  thief  or  the 
trespasser  is  a  continuing  trespass  ;  and  if  during  its  continuance,  the 
wrongdoer  enhances  the  value  of  the  chattel  by  labor  and  skill  bestowed 
upon  it,  as  by  sawing  logs  into  boards,  splitting  timber  into  rails,  mak- 
ing leather  into  shoes,  or  iron  into  bars,  or  into  a  tool,  the  manufactured 
article  still  belongs  to  the  owmer  of  the  original  material,  and  he  may 
retake  it  or  recover  its  improved  value  in  an  action  for  damages.  And 
if  the  wrongdoer  sell  the  chattel  to  an  honest  purchaser  having  no  notice 
of  the  fraud  by  which  it  was  acquired,  the  purchaser  obtains  no  title 
from  the  trespasser,  because  the  trespasser  had  none  to  give.  The 
owner  of  the  original  material  maj''  still  retake  it  in  its  improved  state, 
or  he  ma}'  recover  its  improved  value.  The  right  to  the  improved 
value  in  damages  is  a  consequence  of  the  continued  ownership.  It 
woukl  be  absurd  to  say  that  the  origina]  owner  may  retake  the  thing  by 
an  action  of  replevin  in  its  improved  state,  and  yet  that  he  ma}'  not,  if 
put  to  his  action  of  trespass  or  trover,  i-ecover  its  improved  value  in 
damages.  Thus  far,  it  is  conceded  that  the  common  law  agrees  with 
the  civil. 

They  agree  in  another  respect,  to  wit,  that  if  the  chattel  wrongfuU}- 
taken,  afterwards  come  into  the  hands  of  an  innocent  holder  who 
believing  himself  to  be  the  owner,  converts  the  chattel  into  a  thing  of 
different  species  so  that  its  identity  is  destroyed,  the  original  owner 
cannot  reclaim  it.  Such  a  change  is  said  to  be  wrought  when  wheat  is 
made  into  bread,  olives  into  oil,  or  grapes  into  wine.  In  a  case  of  this 
kind  the  change  in  the  species  of  the  chattel  is  not  an  intentional  wrong 
to  the  original  owner.  It  is  therefore  regarded  as  a  destruction  or  con- 
sumption of  the  original  materials,  and  the  true  owner  is  not  permitted 
to  trace  their  identity  into  the  manufactured  article,  for  the  purpose  of 
appropriating  to  his  own  use  the  labor  and  skill  of  the  innocent  occu- 
pant who  wrought  the  change  ;  but  he  is  put  to  his  action  for  damages 
as  for  a  thing  consumed,  and  may  recover  its  value  as  it  was  when  the 
conversion  or  consumption  took  place. 

There  is  great  confusion  in  the  books  upon  the  question  what  consti- 
tutes change  of  identity.  In  one  case,  (5  Hen.  7,  fol.  15,)  it  is  said 
that  the  owner  may  reclaim  the  goods  so  long  as  they  may  be  known, 
or  in  other  words,  ascertained  by  inspection.     But  this  in  many  cases  is 
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by  no  means  the  best  evidence  of  iclentit3' ;  and  the  examples  put  by 
way  of  illustration  serve  rather  to  disprove  than  to  establish  the  rule. 
The  court  say  that  if  grain  be  made  into  malt,  it  can  not  be  reclaimed 
by  the  owner  because  it  can  not  be  known.  But  if  cloth  be  made  into 
a  coat,  a  tree  into  squai-ed  timber,  or  iron  into  a  tool,  it  ma}-.  Now 
as  to  the  cases  of  the  coat  and  the  timber  the}-  may  or  may  not  be  cap- 
able of  identification  by  the  senses  merely ;  and  the  rule  is  entirely 
uncertahi  in  its  application  ;  and  as  to  the  iron  tool,  it  certainly-  can  not 
be  identified  as  made  of  the  original  material,  without  other  evidence. 
This  illustration,  therefore,  contradicts  the  rule.  In  another  case, 
(Moore's  Rep.  20,)  trees  were  made  into  timber  and  it  was  adjudged 
that  the  owner  of  the  trees  might  reclaim  the  timber,  "  because  the 
greater  part  of  the  substance  remained."  But  if  this  were  the  true 
criterion  it  would  embrace  the  cases  of  wheat  made  into  bread,  milk 
into  cheese,  grain  into  malt,  and  others  which  are  put  in  the  books  as 
examples  of  a  change  of  identit}-.  Other  writers  say  that  when  the 
thing  is  so  changed  that  it  can  not  be  reduced  from  its  new  form,  to  its 
former  state,  its  identity  is  gone.  But  this  would  include  many  cases 
in  which  it  has  been  said  by  the  courts  that  the  identit}*  is  not  gone  ;  as 
the  case  of  leather  made  into  a  garment,  logs  into  timber  or  boards, 
cloth  into  a  coat,  &c.  There  is  therefore  no  definite  settled  rule  on  this 
question ;  and  although  the  want  of  such  a  rule  ma}'  create  embarrass- 
ment in  a  case  in  which  the  owner  seeks  to  reclaim  his  property'  from 
the  hands  of  an  honest  possessor ;  it  presents  no  diflficulty  where  he 
seeks  to  obtain  it  from  the  wrongdoer ;  provided  the  common  law 
agrees  with  the  civil  in  the  principle  applicable  to  such  a  case. 

The  acknowledged  principle  of  the  civil  law  is  that  a  wilful  wrong- 
doer acquires  no  property  in  the  goods  of  another,  either  by  the  wrong- 
ful taking  or  by  any  change  wrought  in  them  b}'  his  labor  or  skill, 
however  great  that  change  ma}"  be.  The  new  product,  in  its  improved 
state,  belongs  to  the  owner  of  the  original  materials,  provided  it  be 
proved  to  have  been  made  from  them ;  the  trespasser  loses  his  labor, 
and  that  change  which  is  regarded  as  a  destruction  of  the  goods,  or  an 
alteration  of  their  identity  in  favor  of  an  honest  possessor,  is  not  so 
regarded  as  between  the  original  owner  and  a  wilful  violator  of  his  right 
of  property. 

These  principles  are  to  be  found  in  the  digest  of  Justinian.  (Lib. 
10,  tit.  4,  leg.  12,  §  3.)  "If  any  one  shall  make  wine  with  my  gi'apes, 
oil  with  my  olives,  or  garments  with  my  wool,  knowing  they  are  not 
his  oicn,  he  shall  be  compelled  by  action  to  produce  the  said  wine,  oil 
or  garments."  So  in  Vinnius'  Institutes,  tit.  1,  pi.  25.  "  He  who 
knows  the  material  is  another's  ought  to  be  considered  in  the  same 
light  as  if  he  had  made  the  species  in  the  name  of  the  owner,  to  whom 
also  he  is  to  be  understood  to  have  given  his  labor." 

The  same  principle  is  stated  by  Puffendorf  in  his  Law  of  Nature  and 
of  Nations,  (b.  4,  ch.  7,  §  10)  and  in  Wood's  Institutes  of  the  Civil  Law, 
p.  92,  which  are  cited  at  large  in  the  opinion  of  Jewett  J.  delivered  in 
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this  case  in  the  Supreme  Court.  (4  Denio,  338,)  and  wliich  it  is  un- 
necessary here  to  repeat.  In  Brown's  Civil  and  Admiralty  Law,  p. 
240,  the  writer  states  the  civil  law  to  be  that  the  original  owner  of  any 
thing  improved  by  the  act  of  another,  retained  his  ownership  in  the 
thing  so  improved,  unless  it  was  changed  into  a  different  species  ;  as  if 
his  grapes  were  made  into  wine,  the  wine  belonged  to  the  maker,  who 
was  only  obliged  to  pay  the  owner  for  the  value  of  his  grapes.  The 
species  however  must  be  incapable  of  being  restored  to  its  ancient 
form  ;  a7id  the  materials  must  have  been  taken  in  ignoraKce  of  their 
being  the  property  of  another. 

But  it  was  thought  in  the  court  below  that  this  doctrine  had  never 
been  adopted  into  the  common  law,  either  in  England  or  here  ;  and  the 
distinction  between  a  wilful  and  an  involuntary  wrongdoer  hereinbefore 
mentioned,  was  rejected  not  only  on  that  ground  but  also  because  the 
rule  was  supposed  to  be  too  harsh  and  rigorous  against  the  wrongdoer. 

It  is  true  that  no  case  has  been  found  in  the  English  books  in  which 
that  distinction  has  been  expressly  recognized  ;  but  it  is  equally  true 
that  in  no  case  until  the  present  has  it  been  repudiated  or  denied.  The 
common  law  on  this  subject  was  evidently  borrowed  from  the  Roman 
at  an  early  day ;  and  at  a  period  when  the  common  law  furnished  no 
rule  whatever  in  a  case  of  this  kind.  Bracton,  in  his  treatise  compiled 
in  the  reign  of  Henry  III.,  adopted  a  portion  of  Justinian's  Institutes 
on  this  subject  without  noticing  the  distinction  ;  and  Blackstone,  in  his 
Commentaries,  vol.  2,  p.  404,  in  stating  what  the  Roman  law  was, 
follows  Bracton,  but  neither  of  these  writers  intimate  that  on  the  point 
in  question  there  is  any  difference  between  the  civil  and  the  common  law. 
The  authorities  referred  to  by  Blackstone  in  support  of  his  text  are 
three  only.  The  first  in  Brooks'  Abridgment,  tit.  Property  23,  is  the 
case  from  the  Year  Book,  5  H.  7,  fol.  15,  (translated  in  a  note  to  4 
Denio,  335.)  in  which  the  owner  of  leather  brought  trespass  for  taking 
slippers  and  boots,  and  the  defendant  pleaded  that  he  was  the  owner  of 
the  leather  and  bailed  it  to  J.  S.  who  gave  it  to  the  plaintiff,  who  manu- 
factured it  into  slippers  and  boots,  and  the  defendant  took  them  as  he 
lawfully  might.  The  plea  was  held  good  and  the  title  of  the  owner  of 
the  leather  unchanged.  The  second  reference  is  to  a  case  in  Sir  Francis 
Moore's  Reports,  p.  20,  in  which  the  action  was  trespass  for  taking  tim- 
ber, and  the  defendant  justified  on  the  ground  that  A  entered  on  his 
land  and  cut  down  trees  and  made  timber  thereof,  and  carried  it  to  the 
place  where  the  trespass  was  alledged  to  have  been  committed,  and 
afterwards  gave  it  to  the  plaintiff,  and  that  the  defendant  therefore 
took  the  timber  as  he  lawfully  might.  In  these  cases  the  chattels  had 
passed  from  the  hands  of  the  original  trespasser  into  the  hands  of  a 
third  person ;  in  both  it  was  held  that  the  title  of  the  original  owner 
was  unchanged,  and  that  he  had  a  right  to  the  property  in  its  improved 
state  against  the  third  person  in  possession.  The}'  are  in  conformity 
with  the  rule  of  the  civil  law ;  and  certainh*  fail  to  prove  any  difference 
between  the  civil  and  the  common  law  on  the  point  in  question.     The 
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third  case  cited  is  from  Popbani's  Reports,  p.  38,  and  was  a  case  of  con- 
fusion of  goods.  Tiie  plaintiff  voluntarily  mixed  bis  own  hay  with  the 
hay  of  the  defendant,  who  carried  the  whole  away,  for  which  he  was 
sued  in  trespass  ;  and  it  was  adjudged  that  the  whole  should  go  to  the 
defendant ;  and  Blackstone  refers  to  this  case  in  support  of  his  text, 
that  "  our  law  to  guard  against  fraud  gives  the  entire  property,  without 
an}'  account  to  him  whose  original  dominion  is  invaded  and  endeavored 
to  be  rendered  uncertain  without  his  own  consent."  The  civil  law  in 
such  a  case  would  have  required  him  who  retained  the  whole  of  the 
mingled  goods  to  account  to  the  other  for  his  share,  (Just.  Inst.  lib.  2, 
tit.  1,  §  28  ;)  and  the  common  law  in  this  particular  appears  to  be  more 
rigorous  than  the  civil ;  and  there  is  no  good  reason  why  it  should  be 
less  so  in  a  case  like  that  now  in  hand,  where  the  necessity  of  guarding 
against  fraud  is  even  greater  than  in  the  case  of  a  mingling  of  goods, 
because  the  cases  are  likely  to  be  of  more  frequent  occurrence.  Even 
this  liability  to  account  to  him  whose  conduct  is  fraudulent,  seems  by 
the  civil  law  to  be  limited  to  cases  in  whicii  the  goods  are  of  such  a 
nature  that  they  may  be  divided  into  shares  or  portions,  according  to 
the  original  right  of  the  parties  ;  for  by  that  law  if  A  obtain  by  fraud 
the  parchment  of  B,  and  write  upon  it  a  poem,  or  wrongfully  take  his 
tablet  and  paint  thereon  a  picture,  B  is  entitled  to  the  written  parch- 
ment and  to  the  painted  tablet,  without  accounting  for  the  value  of  the 
writing  or  of  the  picture.  (Just.  Inst.  lib.  2,  tit.  1,  §§  23,  24.)  Neither 
Bracton  nor  Blackstone  have  pointed  out  any  difference  except  in  the 
case  of  confusion  of  goods  between  the  common  law  and  the  Roman, 
from  which  on  this  subject  our  law  has  mainly  derived  its  principles. 

So  long  as  property  wrongfully  taken  retains  its  original  form  and 
substance,  or  may  be  reduced  to  its  original  materials,  it  belongs,  ac- 
cording to  the  admitted  principles  of  the  common  law,  to  the  original 
owner,  without  reference  to  the  degree  of  improvement,  or  the  addi- 
tional value  given  to  it  by  the  labor  of  the  wrongdoer.  Nay  more,  this 
rule  holds  good  against  an  innocent  purchaser  from  the  wrongdoer, 
although  its  value  be  increased  an  hundred  fold  by  the  labor  of  the 
purchaser.  This  is  a  necessar}'  consequence  of  the  continuance  of  the 
original  ownership. 

Tliere  is  no  satisfactor}'  reason  win*  the  wrongful  conversion  of  the 
original  materials  into  an  article  of  a  different  name  or  a  different 
species  should  work  a  transfer  of  the  title  from  the  true  owner  to  the 
trespasser,  provided  the  real  identity  of  the  thing  can  be  traced  by  evi- 
dence. The  difficulty  of  proving  the  identity  is  not  a  good  reason.  It 
relates  merely  to  the  convenience  of  the  remedy,  and  not  at  all  to  the 
right.  There  is  no  more  difficulty  or  uncertainty  in  proving  that  th.e 
whisky  in  question  was  made  of  Wood's  corn,  than  there  would  have 
been  in  proving  that  the  plaintiff  had  made  a  cup  of  his  gold,  or  a  tool 
of  his  iron  ;  and  yet  in  those  instances,  according  to  the  English  cases, 
the  proof  would  have  been  nnobjoctionalile.  In  all  cases  where  the  new 
product  can  not  be  identified  by  mere  inspection,  the  original  material 

4 


60  SILSBURY   V.   M'COON. 

must  be  traced  b}-  the  testimony  of  witnesses  from  hand  to  hand  throiiigli 
the  process  of  transformation. 

Again.  Tlie  court  below  seem  to  have  rejected  the  rule  of  the  civil 
law  applicable  to  this  case,  and  to  have  adopted  a  principle  not  hereto- 
fore known  to  the  common  law  ;  and  for  the  reason  that  the  rule  of  the 
civil  law  was  too  rigorous  upon  the  wrongdoer,  in  depriving  him  of  the 
benefit  of  his  labor  bestowed  upon  the  goods  wrongfully-  taken.  But 
we  think  the  civil  law  in  this  respect  is  in  conformit}*  not  onl}'  with 
plain  principles  of  morality-,  but  supported  by  cogent  reasons  of  public 
policy  ;  while  the  rule  adopted  b}-  the  court  below  leads  to  the  absurdit}^ 
of  treating  the  wilful  trespasser  with  greater  kindness  and  merty  than 
it  shows  to  the  innocent  possessor  of  another  man's  goods.  A  single 
example  may  sutlice  to  prove  this  to  be  se.  A  trespasser  takes  a 
quantity  of  iron  ore  belonging  to  another  and  converts  it  into  iron,  thus 
changing  the  species  and  identity  of  the  article  :  the  owner  of  the  ore 
may  recover  its  value,  in  trover  or  trespass ;  but  not  the  value  of  the 
iron,  because  under  the  rule  of  the  court  below  it  would  be  unjust  and 
rigorous  to  deprive  the  trespasser  of  the  value  of  his  labor  in  the  trans- 
mutation. But  if  the  same  trespasser  steals  the  iron  and  sells  it  to  an 
innocent  purchaser,  who  works  it  into  cutler^',  the  owner  of  the  iron 
may  recover  of  the  purchaser  the  value  of  the  cutler3',  because  by  this 
process  the  original  material  is  not  destro3-ed,  but  remains,  and  may  be 
reduced  to  its  former  state  ;  and  according  to  the  rule  adopted  b^-  the 
court  below  as  to  the  change  of  identity  the  original  ownership  remains. 
Thus  the  innocent  purchaser  is  deprived  of  the  value  of  his  labor,  while 
the  guiltv  trespasser  is  not. 

The  rule  adopted  by  the  court  below  seems,  therefore,  to  be  objec- 
tionable, because  it  operates  unequally  and  unjustl}'.  It  not  only  divests 
the  true  owner  of  his  title,  without  his  consent ;  but  it  obliterates  the 
distinction  maintained  b}-  the  civil  law,  and  as  we  think  by  the  common 
law.  between  the  guilt}'  and  the  innocent ;  and  abolishes  a  salutary 
check  against  violence  and  fraud  upon  the  rights  of  property. 

"We  think,  moreover,  that  the  law  on  this  subject  has  been  settled  by 
judicial  decisions  in  this  country.  In  J^etts  v.  JLee,  5  John.  349,  it 
was  decided  that  as  against  a  trespasser  the  original  owner  of  the  prop- 
erty may  seize  it  in  its  new  shape,  whatever  alteration  of  form  it  ma}' 
have  undergone,  if  he  can  prove  the  identity  of  the  original  materials. 
That  was  a  case  in  which  the  defendant  had  cut  down  the  plaintiff's 
trees,  and  made  them  into  shingles.  The  propert}'  could  neither  be 
identified  by  inspection,  nor  restored  to  its  original  form ;  but  the 
plaintiff  recovered  the  value  of  the  shingles.  So  in  Curtis  v.  Groat, 
6  John.  1G9,  a  tresspasser  cut  wood  on  another's  land  and  converted 
it  into  charcoal.  It  was  held  that  the  charcoal  still  belonged  to  the 
owner  of  the  wood.  Here  was  a  change  of  the  wood  into  an  article  of 
difijerent  kind  and  species.  No  part  of  the  substance  of  the  wood 
remained  in  its  original  state  ;  its  identity  could  not  be  ascertained  by 
tlie  senses,  nor  could  it  be  restored  to  what  it  originally  was.     That 


SILSBURY   V.  M'cOON.  fil 

cnse  distinctly  recognizes  the  principle  that  a  wilful  trespasser  can  not 
acquire  a  title  to  property  merely  by  changing  it  from  one  species 
to  another.  And  the  late  Chancellor  Kent,  in  his  Commentaries, 
(Vol.  2,  p.  3G3,)  declares  that  the  E^nglish  law  will  not  allow  one 
man  to  gain  a  title  to  the  property  of  another  upon  the  principle  of 
accession,  if  he  took  the  other's  property  wilfully  as  a  trespasser:  and 
that  it  was  settled  as  early  as  the  time  of  the  Year  Books,  that  what- 
ever alteration  of  form  any  property  had  undergone,  the  owner  might 
seize  it  in  its  new  shape,  if  he  could  prove  the  identity  of  the  original 
materials. 

The  same  rule  has  been  adopted  in  Penns3ivania.  Snyder  v. 
Vuiix^  2  Rawle,  427.  And  in  Maine  and  Massachusetts  it  has  been 
applied  to  a  wilful  intermixture  of  goods.  Ryder  v.  Ilathavmy^  21 
Pick.  304,  5;  Wingate  v.  Smith,  7  Shep.  287;  Willard  v.  Eice,  11 
Mete.  493. 

We  are  therefore  of  opinion  that  if  the  plaintiffs  below  in  converting 
the  corn  into  whisky  knew  that  it  belonged  to  Wood,  and  that  thev 
were  thus  using  it  in  violation  of  his  right,  they  acquired  no  title  to  the 
manufactured  article,  which  although  changed  from  the  original  material 
into  another  of  different  nature,  yet  being  tlie  actual  product  of  the 
corn,  still  belonged  to  Wood.  The  evidence  offered  by  the  defendants 
and  rejected  by  the  circuit  judge  ought  to  have  been  admitted. 

The  right  of  Wood's  creditors  to  seize  the  wliisky  bv  their  execution 
is  a  necessary  consequence  of  Wood's  ownership.  Their  right  is  para- 
mount to  his,  and  of  course  to  his  election  to  sue  in  trover  or  trespass 
for  the  corn. 

The  judgment  of  the  Supreme  Court  should  be  reversed  and  a  new 
trial  ordered. 

Gardiner,  Jewett,  Hurlbut,  and  Pratt,  JJ.,  concurred. 

Bronson,  Ch.  J.  Two  very  able  arguments  here,  against  the  opinion 
which  I  delivered  when  the  case  was  before  the  Supreme  Court,  ( 4 
Denio,  332,)  have  only  served  to  confirm  me  in  the  conclusion  at  which 
I  then  arrived.  I  shall  add  but  little  now  to  what  I  said  on  the  former 
occasion. 

Tlie  owner  may,  as  a  general  rule,  follow  and  retake  the  property  of' 
which  he  has  been  wrongfully  deprived  so  long  as  the  same  thing 
remains,  though  it  may  have  been  changed  in  form  and  value  by  the 
labor  and  skill  of  the  wrong-doer.  But  when,  as  in  this  case,  the 
identity  of  the  thing  has  been  destroyed  by  a  chemical  process,  so 
that  the  senses  can  no  longer  take  cognizance  of  it  —  when  it  has 
not  onlj-  changed  its  form  and  appearance,  but  has  so  combined  with 
other  elements  that  it  has  ceased  to  be  the  same  thing,  and  become 
something  else,  the  owner  can,  I  think,  follow  it  no  longer:  his 
remedy  is  an  action  for  damages.  Such  I  take  to  be  the  rule  of 
the  common  law  ;  and  that  is  our  law\ 

The  rule  for  which  the  defendants  contend,  that  in  the  case  of  a 
wilful  trespass,  the  owner  may  follow  and  retake  his  property  after  it 
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has  been  changed  into  a  thing  of  a  (lilTercnt  species  — that  he  may 
trace  corn  into  whisky,  and  take  the  new  product  — is  open  to  several 
ohjections.  First :  it  would  be  nearly  or  quite  impossible  to  administer 
such  a  rule  in  trials  by  jury.  Second  :  the  rule  would  often  work  injus- 
tice, by  going  beyond  the  proper  measure  of  cither  redress  or  punish- 
ment ;  while  an  action  for  damages  would  render  exact  justice  to  both 
parties.  It  is  very  true  that  a  wilful  trespasser  should  be  punished  :  but 
that  proves  nothing.  All  agree  that  he  should  be  made  to  suffer ;  but 
the  mode  and  measure  of  punishment  are  questions  which  still  remain. 
If  one  has  knowingly  taken  six  pence  worth  of  his  neighbor's  goods  as 
a  trespasser,  he  should  neither  be  imprisoned  for  life,  nor  should  he 
forfeit  a  thousand  dollars.  "VVe  should  not  lose  sight  of  the  fact,  that  the 
rule  now  to  be  established  is  one  for  future,  as  ivell  as  present  use  ;  and 
it  may  work  much  greater  injustice  in  other  cases  than  it  can  in  this. 
Third  :  there  is  no  authority  at  the  common  law  for  following  and  re- 
taking the  new  product  in  a  case  like  this.  I  make  the  i-emark  with  the 
more  confidence,  because  the  ver^'  diligent  counsel  for  the  defendants, 
after  having  had  several  years,  pending  this  controversy,  for  research, 
has  only  been  able  to  produce  some  dicta  of  a  single  jurist,  without  so 
much  as  one  common  law  adjudication  in  support  of  the  rule  for  which 
he  contends.  He  is  driven  to  the  civil  law  ;  and  then  the  argument  is. 
that  because  we,  in  common  with  the  civilians,  allow  the  owner  to  re- 
take his  property  in  certain  cases,  we  must  be  deemed  to  have  adopted 
the  rule  of  the  civil  law  on  this  subject  in  its  whole  extent.  But  that 
is  a  non  sequitnr.  It  often  happens  that  our  laws  and  those  of  the 
Romans  —  and,  indeed,  of  all  civilized  nations  —  are  found  to  agree  in 
some  particulars,  while  they  are  widely  different  in  others  ;  and  this  is 
true  of  laws  relating  to  a  single  subject.  There  is  no  force,  therefore, 
in  the  argument,  that  because  our  law  touching  this  matter  is  to  some 
extent  like  the  civil  law,  it  may  be  presumed  that  the  two  systems  are 
alike  in  every  particular.  And  clearly,  the  burden  of  showing  that  the 
Koman  law  is  our  law,  hes  on  those  who  affirm  that  fact.  There  is  not 
only  the  absence  of  any  common  law  adjudication  in  favor  of  the  rule 
for  which  the  defendants  contend,  but  in  one  of  the  earhest  cases  on 
the  subject  to  be  found  in  our  liooks,  (Year  Book,  5  H.  7,  fo.  15.  4 
Denio,  335,  note,)  the  court  plainly  recognized  the  dLsliuctiou  wh^ch 
has  been  mentioned,  and  admitted  that  the  owner  could  not  retake  the 
property  after  its  identity  had  been  destroyed;  and  "grain  taken  and 
malt  made  of  it  "  was  given  as  an  example. 

There  are  many  cases  where  tlie  title  to  a  personal  chattel  may  be 
turned  into  a  mere  right  of  action,  without  the  consent  of  the  owner, 
although  the  thing  was  taken  by  a  M-ilful  trespasser,  or  even  by  a  thief. 
If  a  man  steal  a  piece  of  timber,  and  place  it  as  a  beam  or  rafter  in  his 
house  ;  or  a  nail,  and  drive  it  into  his  ship  ;  or  paint,  and  put  it  upon 
his  carriage,  the  owner  can  not  retake  his  goods,  but  is  put  to  his  action 
for  damages  ;  and  this  is  so  in  the  civil,  as  well  as  at  the  common  law. 
If  a  thief  take  water  from  another's  cistern,  and  use  it  in  makiii"-  beer; 
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or  salt,  and  use  it  in  picklinof  pork;  or  fuel,  and  use  it  in  smoking 
hams,  I  suppose  no  one  will  say,  that  the  owner  of  the  water,  the  salt, 
or  the  fuel  may  seize  the  beer,  the  pork  or  the  hams.  And  there  is  no 
better  reason  for  giving  him  the  new  product,  where  sand  is  made  into 
glass,  malt  into  beer,  coal  into  gas,  or  grain  into  whisky.  In  the  case 
now  before  us,  the  civilians  would  not  go  so  far  as  to  say,  that  the 
owner  of  the  grain  might  take  the  swine  which  were  fattened  on  the 
refuse  of  the  grain  after  it  had  gone  through  the  process  of  distillation. 
And  yet  that  would  hardly  be  more  unjust  or  absurd  than  it  would  be 
to  give  him  the  whisky.  There  must  be  a  limit  somewhere  ;  and  I 
know  of  none  which  is  more  safe,  practical  and  just  than  that  which 
allows  the  owner  to  follow  a  chattel  until  it  has  either  been  changed 
into  a  different  species,  or  been  adjoined  to  something  else,  which  is 
the  principal  thing ;  and  stops  there.  Thus  far  our  courts  have  gone, 
and  there  they  have  stopped.  We  have  neither  precedent  nor  reason 
in  favor  of  taking  another  step  ;  and  I  can  not  take  it. 

Judge  Harris  agrees  with  me  in  the  opinion  that  the  judgment  of  the 
Supreme  Court  is  right,  and  should  be  affirmed. 

Taylor,  J.  did  not  hear  the  argument,  and  gave  no  opinion. 

Judgment  reversed} 
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Supreme  Court  of  Maine.     1851. 

[ncporicd3-2Me.  404.] 

Trespass  for  an  iron  chain,  which  each  of  the  parties  claimed 
to   own. 

The  evidence  tended  to  show,  that  each  of  the  parties  had  a  chain  ;  — 
that  each  chain  had  been  broken  into  several  pieces  ;  that  the  plain- 
tiff, without  the  consent  or  knowledge  of  the  defendant,  carried  all  the 
pieces  to  a  blacksmith,  and  had  them  made  up  into  two  chains  ;  —  and 
that  the  defendant  carried  awa}'  one  of  them  into  which  some  part  of 
his  own  chain  had  been  incorporated.  It  was  for  this  chain,  that  this 
suit  is  brought. 

The  judge  instructed  the  jur}'  that  if  the  plaintiff  had  only  incorpo- 
rated into  this  chain  some  small  portion  of  the  defendant's  chain  with- 
out his  consent,  not  exceeding  two  or  three  links,  it  would  not  thereb}' 
become  the  property  of  the  defendant.  To  this  ruling  the  defendant 
excepted. 

Woodman,  for  the  defendant. 

Goodwm,  for  the  plaintiff. 

1  See  Gaskins  v.  Davis,  115  N.  C.  85. 
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Howard,  J.  This  case  presents  a  question  of  acquisition  of  property 
by  accession,  but  does  not  involve  an  inquiry  concerning  the  admixture 
or  confusion  of  goods.  It  is  a  general  rule  of  law,  that  if  the  materials 
of  one  person  are  united  to  the  materials  of  another,  by  labor,  forming 
a  joint  product,  the  owner  of  the  principal  materials  Avill  acquire  the 
rijiht  of  property  in  the  whole,  by  right  of  accession.  This  was  a  rule 
of  the  Roman,  and  of  the  English  law,  and  has  been  adopted,  as  it  is 
understood,  in  the  United  States,  generally-.  Dig.  6,  1,  61  ;  Bracton 
<l'  acq.  rerum  dom.  B.  2,  c.  2,  §  3,  4  ;  Molloy,  B.  2,  c.  1,  §  7  ;  Pothier, 
Trait  du  droit  de  propriete,  L.  1,  c.  2,  art.  3,  No.  169-180;  2  Black. 
Cora.  404  ;  1  Bro.  Civil  Law,  241  ;  Glover  v.  Austin,  6  Pick.  209  ;  Sum- 
ner V.  Hamlet,  12  Pick.  83  ;  Merritt  v.  Johnson,  7  Johns.  474  ;  2  Kent's 
Com.  361. 

The  distinctions  and  qualifications,  that  may  be  appropriate  and 
necessary-  in  the  application  of  this  doctrine  to  a  variety  of  cases  that 
ma}'  arise,  do  not  require  consideration,  in  determining  this  case.  The 
first  instruction  stated  was  favorable  to  the  defendant,  and  forms  no 
ground  of  exceptions  for  him  ;  and  the  plaintiff  does  not  complain  of  it. 
The  second  instruction,  that  "  if  the  plaintiff  had  only  incorporated  into 
this  chain  some  small  portion  of  the  defendant's  chain,  without  his  con- 
sent, not  exceeding  two  or  three  links,  the  chain  would  not  b}-  the  incor- 
poration of  such  small  portion,  become  the  property  of  the  defendant," 
is  understood  to  be  in  accordance  with  the  rule  of  law  before  mentioned, 
and  is  not  erroneous. 

Exceptions  overruled,  judgment  on  the  verdict. 
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COMPANY. 

Sdpreme  Court  of  Wisconsin.     1863. 

[Reported  17  Wis.  550.] 

Appeal  from  the  Circuit  Court  for  Jefferson  County. 

The  plaintiff,  a  married  woman,  brought  this  action  to  recover 
damages  for  the  conversion  of  seventy-one  cords  of  wood  belonging  to 
her.  The  facts  are  stated  sufficiently  in  the  opinion  of  the  court. 
Verdict  for  the  plaintiff  for  $417  damages.  Motion  for  a  new  trial 
overruled.  Judgment  upon  the  verdict ;  from  which  the  defendant 
appealed. 

Enos  c0  ITall,  for  appellant. 

D.  F.  Weymouth,  for  respondent. 

By  the  court,  Paine,  J.^  The  only  remaining  question  is  as  to  the 
rule  of  damages.  The  facts  material  to  this  are  as  follows  :  The  plain- 
tiff had  caused  the  wood  to  be  cut,  and  had  piled  it  on  the  premises 

1  Part  of  the  case  relating  to  another  point  is  omitted. 
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of  the  defendant,  in  the  town  of  Farmington  in  Jefferson  county,  with 
a  view  of  selling  it  to  the  defendant.  The  complaint  shows  that  at 
that  place  it  was  worth  about  one  dollar  and  fifty  cents  per  cord. 
Before  the  contract  of  sale  was  completed,  the  defendant,  b}'  mistake, 
carried  the  wood  to  Janesville,  and  there  mingled  it  with  other  wood 
in  such  a  manner  that  its  identit}'  was  lost.  The  plaintiff  then  demanded 
it  at  Janesville,  and  the  defendant  did  not  deliver  it.  Wood  at  that 
time  was  worth  four  dollars  per  cord  in  Janesville,  and  was  afterwards 
worth  five.  The  question  is,  whether  the  plaintiff  should  recover  its 
value  at  Janesville,  or  only  the  value  at  Farmington,  where  it  was  first 
taken. 

There  are  cases  which  would  seem  to  sustain  the  right  of  the  plaintiff 
to  recover  the  value  at  Janesville,  although  the  increase  in  value  arose 
solely  from  the  labor  of  the  defendant  in  transporting  it  to  that  place. 
In  the  case  of  Walther  v.  Wetmore,  1  E.  D.  Smith,  28,  the  following 
are  cited  as  sustaining  such  a  rule:  Ctirtis  v.  Grant,  6  Johns.  168; 
Babcock  v.  Gill,  10  id.  287  ;  J^rown  v.  Sax,  7  Cow.  95  ;  Baker  v. 
Wheeler,  8  Wend.  505. 

I  do  not  think  that  all  of  them  sustain  it.  Thus  in  the  case  of  Bab- 
cock V.  Gill,  the  plaintiff  had  emplo3-ed  one  Howard  to  manufacture 
black  salts,  which  the  plaintiff  furnished,  into  pearl  ashes.  Howard 
was  alread}'  indebted  to  the  plaintiff,  and  his  labor  was  to  be  applied 
in  payment  of  the  indebtedness.  He  manufactured  the  pearl  ashes, 
and  the}-  were  afterwai'ds  converted.  The  court  ver}-  properly  held  that 
the  plaintiff  might  recover  their  value,  inasmuch  as  Howard  was  only 
the  agent  of  the  plaintiff  in  doing  the  work.  He  would  still  have  been 
entitled  to  credit  for  his  labor,  on  his  indebtedness  to  the  plaintiff.  So 
that  the  question  was  a  very  different  one  from  that  presented  here. 

la  Curtis  v.  Grant  the  plaintiff  had  trespassed  upon  the  defendant's 
land  and  manufactured  his  timber  into  coal,  which  remained,  however, 
in  the  defendant's  possession.  The  trespasser  then  sued  the  owner  of 
the  land  for  the  coal,  and  it  was  held  that  he  had  no  cause  of  action, 
for  the  coal  belonged  to  the  owner  of  the  timber  out  of  which  it  was 
made.  This  was  undoubtedly  correct.  For  it  is  conceded  by  all  the 
cases  that  a  wrongdoer  cannot,  b}'  bestowing  labor  upon  the  property- 
of  another,  which  he  has  tortiously  taken,  thereby  divest  the  title  of 
the  original  owner,  but  the  latter  may  retake  it  in  whatever  form,  so 
long  as  its  identity  can  be  established.  But  it  seems  to  me  that 
although  the  owner's  right  of  recaption  has  been  thus  settled,, it  does 
not  necessarily  follow  that,  if  he  voluntarily  waives  that  right  and  sues 
for  damages,  he  should  recover,  in  all  cases,  the  full  vahie  of  the  prop- 
erty at  any  time  when  he  might  have  retaken  it,  though  a  large  portion 
of  such  value  had  been  given  it  by  the  labor  of  the  defendant.  The 
difficulties  which  exist  in  the  former  case,  preventing  any  other  rule 
than  the  one  adopted,  do  not  exist  in  the  latter. 

In  determining  the  question  of  recaption,  the  law  must  either  allow 
the  owner  to  retake  the  propertj-,  or  it  must  hold  that  he  has  lost  his 


66        WEYMOUTH   V.   CHICAGO   AND   NORTH-WESTERN   RY.    CO. 

right  by  tlie  wrongful  act  of  another.  If  retaken  at  all,  it  must  be 
taken  a*s  it  is  found,  tliough  enhanced  in  value  by  the  trespasser.  It 
cannot  be  restored  to  its  original  condition.  The  law,  therefore,  being 
obliged  to  say  either  tliat  the  wrongdoer  shall  lose  his  labor,  or  the 
ownt'r  lose  tiie  right  to  take  his  property  wherever  he  may  find  it,  very 
properly  decides  in  favor  of  the  latter. 

But  where  the  owner  voluntarily  waives  the  right  to  reclaim  the 
property  itself,  and  sues  for  the  damages,  the  difficulty  of  separating 
the  enhanced  value  from  the  original  value  no  longer  exists.  It  is  then 
entirely  practicable  to  give  tlie  owner  the  entire  value  that  was  taken 
from  him,  which  certainly  seems  to  be  all  that  natural  justice  requires, 
without  adding  to  it  such  value  as  the  property  may  have  afterwards 
acquired  from  the  labor  of  the  defendant.  In  the  case  of  recaption, 
the  law  does  not  allow  it  because  it  is  absolute  justice  that  the  original 
owner  should  have  the  additional  value,  but  because  the  wrongdoer  has 
by  his  own  act  created  a  state  of  facts  where  either  he  or  the  owner 
must  lose  something.  There  the  law  says  the  wrongdoer  shall  lose. 
But  if  the  owner  chooses  to  resort  to  another  remedy,  in  applying  which 
the  law  may  give  him  full  compensation  for  all  that  he  has  lost,  without 
compelling  the  wrongdoer  to  pay  more,  I  see  no  reason  why  that  should 
not  be  the  rule.  The  value  of  the  property  at  the  moment  of  conversion, 
with  such  increase  as  it  may  have  received  from  fluctuations  of  the 
market,  or  other  causes  independent  of  the  acts  of  the  defendant,  should 
be  the  measure  of  damages. 

If  there  is  any  force  in  these  considerations,  those  cases  which  have 
assumed  that  the  measure  of  damages  should  in  all  such  instances 
include  the  enhanced  value  of  the  property,  merely  because  the  owner 
might  have  retaken  it,  ought  not  to  be  followed. 

In  one  of  those  cases,  Bvoicn  v.  Sax,  7  Cow.  95,  Justice  Suther- 
land delivered  a  dissenting  opinion,  which  certainly  presents  some  very 
strong  reasons  against  the  rule  adopted  by  the  court.  And  his  views 
are  sustained  by  the  following  cases  :  CusJdngy.  Longfellow,  26  Maine, 
310;  Moody  v.  Whitney  and  others^  38  id.  174;  Forsyth  v.  Wells, 
41  Pa.  St.  291  ;  Morgan  v.  Powell,  43  E.  C.  L.  734.  It  is  true  that 
two  of  these  cases  were  actions  of  trespass,  and  that  they  contain  inti- 
mations that  the  owner  might  have  demanded  the  property  in  its 
improved  condition,  and  then  recovered  its  value  in  that  condition. 
But  Moody  v.  Whitney  et  al.  and  Forsyth  v.  Wells  were  actions  of 
trover,  and  reject  such  a  distinction,  and  hold  that  in  trover,  at  least 
where  the  property  was  taken  by  mistake,  the  rule  of  damages  should 
be  the  same  as  in  trespass  —  that  is,  the  value  where  first  taken. 

We  have  concluded  to  follow  that  rule,  the  facts  in  this  case  showing 
that  the  property  was  taken  by  mistake,  and  therefore  not  requiring  us 
to  go  any  farther.  But  I  will  also  add  that,  in  my  opinion,  it  is  imma- 
terial whether  the  property  is  taken  by  mistake  or  intentionall}',  unless 
in  the  latter  case  the  taking  is  of  such  a  character  as  to  make  the  doc- 
trine of  exemplary  damages  applicable.     It  is  not  every  intentional 
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trespass  or  conversion  that  makes  a  case  for  exemplary  damages.  If 
a  man  takes  a  tree  from  my  land  by  mistake,  I  am  damaged  just  as 
much  as  though  he  took  it  intentionally  ;  and  if  in  case  of  mistake  I 
ought  to  recover  only  the  value  of  the  tree,  although  he  may  have 
manufactured  it  into  costly  furniture,  for  the  reason  that  the  value  of 
the  tree  is  all  that  I  have  lost,  then  the  fact  that  he  took  it  knowing  it 
to  be  mine  ought  not  to  vary  the  rule  of  damages,  for  the  plain  reason 
that  my  loss  is  the  same  in  one  case  as  the  other. 

It  follows  from  our  conclusion  on  this  point,  that  the  court  should 
have  given  the  fourth  instruction  asked  by  the  defendant,  that  the  value 
of  the  wood  at  Farmington,  w^here  it  was  first  taken,  with  interest,  con- 
stituted the  measure  of  damages. 

For  this  reason  the  judgment  must  be  reversed,  and  a  new  trial 
ordered.^ 


SINGLE   V.   SCHNEIDER  and   Another. 
Supreme  Court  of  Wisconsin.     1869. 

[Reported  24  Wis.  299.] 

Appeal  from  the  Circuit  Court  for  Marathon  County. 

Replevin  for  lumber.  The  facts  are  stated  in  the  opinion.  The 
defendants  regained  possession  of  the  property  from  the  officer,  in  the 
manner  provided  by  the  statute.  Verdict  for  the  plaintiff;  and  defend- 
ants moved  to  set  it  aside,  as  against  the  law  and  the  evidence ;  but 
the  motion  was  denied.  On  plaintiff's  motion,  judgment  was  rendered 
in  his  favor  for  the  value  of  the  property,  as  found  by  the  verdict. 
From  this  judgment,  defendants  appealed. 

W.  C.  Silverthorn  (with  A.  B.  Braley,  of  counsel),  for  appellants. 

G.  L.  Park.,  for  respondent. 

Paine,  J.  This  action  was  brought  to  recover  possession  of  certain 
lumber,  which  it  was  claimed  had  been  manufactured  from  logs  cut 
without  authority  upon  the  plaintiffs  land.  There  was  evidence  tend- 
ing to  show  that  the  defendants,  who  owned  land  adjoining  the  plain- 
tiff's, got  over  the  line  by  mistake.  And  there  was  also  some  evidence 
tending  to  show  that  they  cut  some  on  the  plaintiff's  land,  after  they 
were  notified  of  the  mistake.  There  was  also  an  offer  of  a  tax  d^eed  in 
evidence,  which  was  rejected  ;  and  the  plaintiffs  aflSdavit  shows  that 
the  defendants  claimed  title  to  the  property  under  this  tax  deed.  There 
was  some  talk  between  the  parties  about  the  defendants  settling  with 
the  plaintiff  for  what  they  had  cut ;  but  this  does  not  seem  to  have  been 
done.  Nor  did  the  plaintiff  take  any  steps  to  recover  the  logs,  but 
marked  them  and  kept  watch  of  them  at  the  mills  until  they  were  sawed 
and  rafted,  and  then  brought  this  action  to  recover  the  lumber.     The 

1  See  Everson  y.  Seller,  105  Ind.  266;  Forsyth  v.  Wells,  41  Pa.  291. 
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defendants  gave  an  undertaking  under  the  statute,  and  retained  the 
property.  The  jury  found  for  the  plaintiff,  and  assessed  the  value  of 
the  pro[)erty  at  the  entire  value  of  the  lumber  as  it  was  proved  to  have 
been  at  the  time  of  commencing  this  suit. 

The  material  and  interesting  question  in  the  case  is,  whether,  assum- 
ing the  logs  to  have  been  cut  on  the  plaintiff's  land,  he  ought  to  recover 
the  entire  value  of  the  lumber,  without  any  deduction  for  the  labor  of 
the  defendants  in  cutting,  hauling,  and  manufacturing  the  logs  into  the 
lumber. 

If  the  action  had  been  for  the  trespass  or  conversion,  he  could  onh* 
have  recovered  the  value  of  the  timber  at  the  time  it  was  taken,  at  least 
if  it  was  taken  by  mistake.  Weymouth  v.  The  Ch.  <b  N.  TV.  B.  B. 
Co.,  17  Wis.  550.  And,  upon  the  evidence  and  the  whole  record,  I 
think  those  defendants  stand  in  as  favorable  a  position  as  though  it  were 
conceded  that  the  logs  were  taken  by  mistake.  There  is  proof  tending 
to  show  a  mistake  as  to  a  part ;  and  it  appears,  also,  from  the  plaintiff's 
affidavit,  that  the}'  claimed  title  to  the  land.  They  are  not  to  be 
regarded,  therefore,  as  wilful  trespassers.  Upon  these  facts,  it  seems 
contrarj'  to  the  dictates  of  natural  justice,  that  the  plaintiff  should  be 
allowed  to  wait  quietly  until  the  defendants  had  manufactured  the  logs 
into  lumber,  enhancing  their  value  four  or  five  fold,  and  then  recover 
against  them  that  entire  value.  True,  it  is  generally  recognized  that  a 
wrongdoer  cannot,  by  changing  the  form  of  another's  property,  change 
the  title.  The  owner  may  pursue  it,  and  reclaim  it  specifically  by 
whatever  remedy  the  law  gives  him  for  that  purpose.  If  he  gets  it,  it 
is  his.  But  the  apparent  injustice  of  allowing  one  to  thus  avail  himself 
of  the  labor  and  money  of  another,  in  cases  similar  to  this,  has  led  to  a 
modification  of  this  stringent  rule  of  ownership,  wherever  the  question 
is  resolved  into  one  of  mere  compensation  in  mone}-  for  whatever 
injury  the  party  may  have  suflfered.  This  modification  has  thus  far 
been  developed  almost  entirely  in  actions  of  trespass  or  trover,  like  that 
of  Weymouth  v.  Ch.  <&  N.  W.  E.  R.  Co.,  and  the  cases  therein  referred 
to.  But,  in  the  recent  case  of  Ilerdic  v.  You7ig,  55  Pa.  St.  176,  the 
supreme  court  of  Pennsylvania  applied  the  same  rule  in  an  action  of 
replevin.  They  there  held  that,  inasmuch  as  the  law  gave  the  defend- 
ant the  power  to  retain  the  property  by  giving  a  bond,  whenever  he 
availed  himself  of  that  right,  the  question  became  then  one  of  damages 
merely,  and  that  the  form  of  action  ought  not  to  produce  a  difference 
in  the  result.  The  damages  to  be  recovered  should  be  the  same  as 
though  the  action  were  trespass.  This  case  seems  to  us  so  well  adapted 
to  the  promotion  of  justice  and  the  prevention  of  injustice,  that  we  have 
concluded  to  follow  it.  To  apply  that  rule  here  would  have  required 
the  value  of  the  property  to  have  been  assessed  at  the  full  value  of  the 
lumber,  deducting  the  expense  of  all  that  the  defendants  had  done  upon 
it  down  to  the  time  the  suit  was  begun.  As  remarked  by  the  court  in 
that  case  :  "  Such  a  standard  of  damages,  growing  out  of  the  nature  of 
the  act  and  the  form  of  the  action,  is  reasonable,  and  does  justice  to 
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both  parties.  It  saves  to  the  otherwise  innocent  defendant  his  labor 
and  money,  and  gives  to  the  owner  the  enhancement  of  the  value  of  his 
property  growing  out  of  other  circumstances,  such  as  a  rise  in  the  market 
price,  a  difference  in  price  between  localities,  and  other  adventitious 
causes."  Our  statute  provides  that  the  jury  shall  assess  the  value  of 
tlie  property.  But  that  is  merely  as  the  basis  of  recovery  in  case  a 
delivery  cannot  be  had.  The  intent  was,  to  fix  the  value  that  the  plain- 
tiff was  entitled  to  recover.  Thus,  in  case  of  a  lien  or  other  special 
interest,  the  value  to  be  fixed  would  be  the  amount  of  that  lien  or 
interest.  liooth  v.  Ablema?),  20  Wis.  21.  And  although,  in  strict 
law,  the  plaintiff  is  the  general  owner  of  the  property-,  yet,  when  it  is 
once  settled  that  he  ought  not  to  recover  the  value  it  has  received  from 
the  defendant's  labor,  the  application  of  the  rule  would  seem  to  place 
him  upon  substantially  the  same  footing  with  the  owner  of  a  special 
interest,  so  far  as  ascertaining  the  value  is  concerned.  Perhaps  the  best 
way  in  such  a  ease  would  be,  to  direct  the  jury  to  find  the  actual  entire 
value  of  the  propert}*,  and  to  find  speciall}'  the  amount  to  which  its  value 
bad  been  enhanced  by  the  defendant's  labor.  And  then,  in  case  of 
judgment  for  the  plaintiff,  it  would  be  in  the  alternative,  for  a  deliver}-, 
or,  if  that  could  not  be  had,  for  the  amount  of  the  difference  between 
the  two  sums  thus  found. 

It  is  quite  probable  tliat  this  question  was  not  distinct!}'  presented  to 
the  court  below.  But  it  seems  to  be  fairly  raised  b}'  the  motion  for  a 
new  trial,  on  the  ground  that  the  verdict  was  against  the  law  and  the 
evidence  ;  and  that  motion  ought  to  have  been  granted. 

For  this  reason  the  judgment  must  be  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

J^y  the  Court.  —  Ordered  accordingly.^ 
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Supreme  Court  of  Wisconsin.    1872. 

[Reported  30  Wis.  570.] 

Appeal  from  the  Circuit  Court  for  Winnebago  County. 

Replevin  for  lumber.  The  facts  appear  in  the  opinion,  and  in  the 
former  report  of  the  same  case,  24  Wis.  299.  The  jury  found  for  the 
plaintiff,  and  found  that  58,000  feet  of  the  logs  were  cut  by  defendants 
in  good  faith,  by  mistake,  and  59,350  feet  were  cut  wilfully  and  not 
by  mistake.  A  motion  for  a  new  trial  being  overruled,  defendants  ap- 
pealed from  the  judgment. 

Felker  db  Weisb)-od,  for  appellant. 

6r.  X.  Park  and  D.  Lloyd  Jones,  contra. 

1  See  State  v.  Shevlin- Carpenter  Co.,  62  Minn.  99. 
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Cole,  J.  This  case  has  been  before  this  court  at  a  previous  term, 
and  will  be  found  reported  in  the  24  Wis.  299.  The  facts  as  developed 
on  the  second  trial  wore  substantially  the  same  as  are  the  first.  Among 
other  things,  the  court  charged,  in  respect  to  the  rule  of  damages,  as 
follows  :  "■  When  a  person  cuts  logs  upon  the  land  of  another,  without  a 
lawful  right  so  to  do,  but  in  good  faith,  believing  that  he  has  the  right 
to,  he  is  entitled  to  have  deducted  from  the  value  of  the  property  re- 
plevied, such  cost  and  expense  and  labor  as  he  has  bestowed  upon  the 
property  to  get  it  into  its  enhanced  value.  But  on  the  other  hand,  if 
knowingly  and  wilfully,  without  color  or  claim  of  right,  he  cuts  logs 
upon  the  land  of  another,  the  owner  is  entitled  to  recover  the  enhanced 
value  of  the  property  in  whatever  shape  he  may  put  it,  provided  he 
reclaims  the  specific  property." 

The  sole  question  in  the  case  arises  upon  the  last  paragraph  of  this 
charge,  which  was  excepted  to  on  the  trial.  The  jury  found  under 
this  charge  that  58  M.  feet  of  the  logs  were  cut  by  the  defendants  in 
good  faith  by  mistake,  and  that  a  little  over  59  M.  feet  were  cut 
wilfully  and  not  by  mistake  ;  and  the  plaintiff  had  judgment  for  the 
improved  value  of  the  property  on  that  quantity. 

The  counsel  for  the  defendant  contends  that,  so  far  as  the  measure 
of  damages  is  concerned,  it  is  quite  immaterial  whether  the  logs  were 
cut  intentionally  or  through  mistake  —  that  the  damages  given  in  law  as 
compensation  for  an  injury  should  be  precisely  commensurate  with  the 
injur}-,  neither  more  nor  less  ;  and  that  the  plaintiff  is  not  entitled  to 
recover  the  value  of  the  property  in  its  improved  state,  under  the  cir- 
cumstances of  this  case.  He  concedes  that,  if  there  was  anything 
tending  to  show  that  the  trespass  was  wanton  or  malicious  —  com- 
mitted under  circumstances  of  insult  or  aggravation,  then,  upon  the 
authorities,  exemplary  damages  might  be  allowed  in  the  discretion  of 
the  jury,  which  might  exceed  or  fall  below  the  value  of  the  property 
enhanced  by  the  labor  of  the  defendants.  But  he  claims  that  when  a 
person,  though  intentionally,  cuts  pine  logs  upon  the  wild,  unoccupied 
land  of  another,  to  saj',  as  a  matter  of  right,  the  owner  shall  recover 
the  enhanced  value  of  the  property  manufactured  into  lumber,  or  into 
the  most  expensive  furniture,  is  a  rule  contrary  to  the  principles  of 
natural  justice,  and  not  in  accordance  with  the  doctrine  of  the  common 
law. 

We  are  inclined  to  adopt  this  view  of  the  matter,  although  we  are 
well  aware  that  by  so  doing  we  lay  down  a  rule  in  conflict  with  some 
adjudications,  which  may  be  found.  But  it  seems  to  us  that,  if  the 
owner  is  entirely  indemnified  for  the  injury  he  has  sustained,  it  is  quite 
immaterial  whether  the  logs  were  cut  by  mistake  or  intentionally,  unless 
in  the  latter  case  the  trespass  was  of  such  a  character  as  to  make  the 
doctrine  of  exemplary  damages  applicable.  This  was  the  view  ex- 
pressed by  Mr.  Justice  Paine  in  Weymouth  v.  Chicago  <Jb  Northwestern 
a.  R.  Co.^  17  Wis.  550,  555  ;  and  it  seems  to  us  that  it  is  consonant 
with  sound  principle  and  natural  justice.     It  is  true,  that  was  an  action 
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of  trover,  and  this  is  an  action  of  replevin.  But  here  the  defendants 
gave  the  undertaking  under  the  statute,  and  retained  possession  of  the 
property.  The  judgment  was  in  the  alternative,  for  the  delivery  of 
the  property  to  the  plaintiff  in  case  delivery  could  be  had,  or  for  its 
value.  The  plaiiititf  does  not  really  expect  to  recover  the  specific  prop- 
erty, and  therefore  there  is  no  valid  reason  for  a  distinction  between 
this  case  and  that  of  trover,  as  regards  the  rule  of  damages ;  it  should 
be  the  same  in  both  cases.  And  consequenLh',  whether  the  logs  were 
cut  b}-  mistake  or  intentionally  is  immaterial  as  affecting  the  amount  of 
the  recovejy,  unless  the  element  of  exemplary  damages  enters  into  the 
case,  which  is  not  contended  for  by  the  counsel  for  the  i)laintiff.  But 
he  insists  that  it  is  the  settled  rule  of  the  common  law  in  the  case  of  a 
voluntar}"  trespass,  that  the  owner  maj-  retake  the  property  in  its  im- 
proved state,  or  recover  its  enhanced  value,  so  long  as  its  identity 
remains. 

This  was  the  great  question  discussed  in  the  celebrated  case  of  Sils^ 
bury  v.  McCoon,  reported  in  6  Hill,  425,  4  Denio,  332,  and  3  N.  Y. 
379.  The  question  in  that  case  was,  whether,  if  one  wrongfully  took 
another's  grain  and  manufactured  it  into  whisk}',  the  property  was 
changed  by  the  process  of  manufacture  into  a  different  species  of 
propert}',  so  that  it  could  not  be  retaken  by  the  former  owner  in  its 
changed  or  improved  condition.  The  case  was  argued  by  the  most 
eminent  counsel  —  twice  in  the  court  of  appeals  —  and  underwent  a 
most  thorough  examination  by  the  judges,  who  were  divided  in  opin- 
ion, both  in  the  Supreme  Court  and  the  court  of  last  resort.  Bronson, 
Ch.  J.,  who  delivei'ed  the  prevailing  opinion  when  the  cause  was  before 
the  Supreme  Court  the  second  time,  and  also  delivered  a  dissenting 
opinion  in  the  court  of  appeals,  while  willing  to  concede  for  the  pur- 
poses of  that  case  the  correctness  of  the  rule  that  if  one  wrongfully 
take  the  chattel  of  another,  and  merel}'  change  its  form  and  value  b}' 
bestowing  his  labor  and  skill  upon  it  without  destroying  its  identit}', 
the  original  proprietor  might  either  retake  the  property,  or  recover  its 
value  in  its  state  of  improvement,  yet  he  did  not  wish  to  be  understood 
as  admitting  this  to  be  the  proper  rule.  As  an  original  question,  he 
thought  the  owner  should  either  reclaim  the  property-  before  the  new 
possessor  has  greatly  increased  its  value,  either  by  bestowing  his  labor 
and  skill  upon  it,  or  b\'  joining  it  to  other  materials  of  his  own  ;  or  else 
that  he  should  be  restricted  to  a  remedy  by  action  for  damages  which 
lie  has  sustained.  The  majorit}',  however,  of  the  court  of  appeals 
held  to  the  doctrine  that  one  man  could  not  gain  any  title  to  the  prop- 
erty of  another  upon  the  principle  of  accession,  if  he  took  the  other's 
property  wilfull}'  as  a  trespasser,  though  he  might,  by  his  skill  and 
labor,  increase  its  value  a  thousand  fold.  But  it  seems  to  us,  to  allow 
the  owner  to  appropriate  the  labor  of  the  wrongdoer  in  this  way  is  an 
unjust  measure  of  redress.  For,  as  remarked  by  Ch.  J.  Bronson, 
"the  question  is  not,  as  it  has  been  sometimes  artfully  put,  whether 
the  common  law  will  allow  the  owner  to  be  unjustly  deprived  of  his 
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property,  or  will  give  encouragement  to  a  wilful  trespasser.  It  will  do 
neither.  But,  in  protecting  the  owner  and  punishing  the  wrongdoer, 
our  law  gives  such  rules  as  are  capable  of  practical  application,  and 
are  best  calculated  to  render  exact  justice  to  both  parties.  The  proper 
inquiry  is,  in  wliat  matter  and  to  wiiat  extent  should  the  trespasser  be 
punished  ;  and  what  should  be  the  kind  and  measure  of  redress  to  the 
injured  party  ?  A  trespasser  who  takes  iron  ore  and  converts  it  into 
watch  springs,  by  which  its  value  is  increased  a  thousand  fold,  should 
not  be  hanged,  nor  should  he  lose  the  whole  of  the  new  product. 
Either  punishment  would  be  too  great.  Nor  should  the  owner  of  the 
ore  have  the  watch  springs,  for  it  would  be  more  than  a  just  measure 
of  redress."     4  Denio,  p.  336. 

So,  in  the  case  before  us,  the  rule  seems  rigorous  and  unnecessarily 
severe,  which  says  the  defendants  must  lose  all  their  labor  bestowed 
upon  the  logs,  providing  they  knew  at  the  time  thej'  cut  them  that 
they  did  not  own  the  land.  Let  the  plaintiff  have  full  compensation 
for  the  trespass,  which  ordinaril}'  is  the  value,  of  the  stumpage.  Hmi- 
gerforcl  v.  Hedford,  29  Wis.  But  it  is  inconsistent,  as  it  appears  to 
us,  with  the  general  principles  and  policy  of  the  law,  to  allow  the 
plaintiff  to  recover  the  value  of  the  logs  manufactured  into  lumber, 
lie  waited  until  this  was  done,  and  now  seeks  to  secure  for  himself 
the  labor  and  expense  of  another.  And  he  invokes  the  aid  of  the 
principle  that  a  wilful  trespasser  can  acquire  no  title  or  rights  in 
the  propert}-  of  another,  however  much  he  may  have  added  to  its 
value  hy  his  labor  and  workmanship.  There  were  no  circumstances 
of  fraud,  malice  or  wanton  injury  attending  the  trespass,  and  the  value 
of  the  logs  cut  —  or,  as  it  is  sometimes  called,  the  value  of  the  stump- 
age  —  would  seem  to  be  the  measure  of  just  compensation.  In  this  case 
that  is  readily  ascertained  from  the  verdict  of  the  jury.  The  plaintiff 
must  remit  the  value  of  the  labor  bestowed  upon  59,350  feet  of  logs  as 
found  by  the  jury,  or  there  must  be  a  new  trial. 

By  the  Court  —  Ordered  accordingly.^ 


WETHERBEE  v.   GREEN. 

Supreme  Court  of  Michigan.     1871. 

{Reported  22  Mich.  311.] 

Error  to  Bay  Circuit. 

This  was  an  action  of  replevin,  brought  by  George  Green,  Charles 
H.  Camp  and  George  Brooks,  in  the  Circuit  Court  for  the  county  of 
Ba}',  against  George  Wetherbee,  for  one  hundred  and  fifty-eight  thou- 
sand black  ash  barrel  hoops,  alleged  to  be  of  the  value  of  eight  hundred 
1  See  Tultle  v.  Wilson,  52  Wis.  643. 
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dollars.  The  hoops  were  cut  upon  a  tract  of  land  which  Green,  one  of 
the  plaintiffs,  and  one  Thomas  Sumner  had  owned  as  tenants  in  com- 
mon. Green,  b}'  parol,  had  autliorized  Sumner  to  sell  timber  from  otf 
the  land.  Afterwards,  Sumner  being  indebted  to  Camp  and  Brooks, 
the  other  plaintiffs,  conve3-ed  to  them,  b}^  warranty  deed,  his  undivided 
half  of  the  land,  the}'  agreeing  orally  to  re-convey  upon  payment. 
Sumner  after  his  conveyance  to  Camp  and  Broolis,  sold  a  quantity  of 
timber  growing  upon  the  land  to  Wetherbee,  who  cut  and  manu- 
factured the  same  into  hoops,  —  for  the  possession  of  wliich  this  action 
is  brought. 

On  the  trial,  the  circuit  judge  excluded  the  testimony  offered  b}'  the 
defendant,  to  show  the  character  of  the  transaction  ])etween  Sumner 
and  Camp  and  Brooks,  and  the  license  derived  from  Sumner  to  cut  the 
timber ;  and  under  the  charge  of  the  court  the  jury  found  for  plain- 
tiffs. The  judgment  entered  upon  the  verdict  comes  into  this  court  by 
writ  of  error. 

JIarston  and  Hatch,  for  plaintiff  in  error. 

Clark  and  JJay,  for  defendants  in  error. 

CooLEY,  J.  The  defendants  in  error  replevied  of  Wetherbee  a  quan- 
tity of  hoops,  which  he  had  made  from  timber  cut  upon  their  land. 
Wetherbee  defended  the  replevin  suit  on  two  grounds.  First,  he 
claimed  to  have  cut  the  timber  under  a  license  from  one  Sumner,  who 
was  formerl}'  tenant  in  common  of  the  land  with  Green,  and  had  been 
authorized  by  Green  to  give  such  license.  Before  the  license  was 
given,  however,  Sumner  had  sold  his  interest  in  the  land  to  Camp  and 
Brooks,  the  co-plaintiffs  with  Green,  and  had  conveyed  the  same  by 
warranty  deed ;  but  Wetherbee  claimed  and  offered  to  show  by  parol 
evidence,  that  the  sole  purpose  of  this  conveyance  was  to  secure  a  pre- 
existing debt  from  Sumner  to  Camp  and  Brooks,  and  that  consequently 
it  amounted  to  a  mortgage  only,  leaving  in  Sumner,  under  our  statute, 
the  usual  right  of  a  mortgagor  to  occupy  and  control  the  land  until 
foreclosure.  He  also  claimed  that  the  authority  given  by  Green  to  Sum- 
ner had  never  been  revoked,  and  that  consequently  the  license  given 
would  be  good  against  Green,  and  constitute  an  effectual  bar  to  the 
suit  in  replevin,  which  must  fail  if  any  one  of  the  plaintiffs  was  precluded 
from  maintaining  it. 

But  if  the  court  should  be  against  him  on  this  branch  of  the  case, 
Wetherbee  claimed  further  that  replevin  could  not  be  maintained  for  the 
hoops,  because  he  had  cut  the  timber  in  good  faith,  relying  upon  ^  per- 
mission which  he  supposed  proceeded  from  tlie  parties  havuig  lawful 
right  to  give  it,  and  had,  by  the  expenditure  of  his  labor  and  money, 
converted  the  trees  into  chattels  immensely  more  valuable  than  they 
were  as  they  stood  in  the  forest,  and  thereby  he  had  made  such  chattels 
his  own.  And  he  offered  to  show  that  the  standing  timber  was  worth 
twenty- five  dollars  only,  while  the  hoops  replevied  were  shown  by  the 
evidence  to  be  worth  near  seven  hundred  dollars  ;  also,  that  at  the 
time  of  obtaiuing  the  license  from  Sumner  he  had  no  knowledge  of 
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the  sale  of  Sumner's  interest,  but,  on  the  other  liand,  had  obtained  an 
abstract  of  the  title  to  the  premises  from  a  firm  of  land  agents  at  the 
county  seat,  who  kept  an  abstract  book  of  titles  to  land  in  that  count}^, 
which  abstract  showed  the  title  to  be  in  Green  and  Sumner,  and  that  he 
then  purchased  the  timber,  relying  upon  the  abstract,  and  upon  Sum- 
ner's statement  that  he  was  authorized  by  Green  to  make  the  sale. 
The  evidence  offered  to  establish  these  facts  was  rejected  by  the  court, 
and  the  plaintiffs  obtained  judgment. 

The  principal  question  which,  from  this  statement,  appears  to  be  pre- 
sented by  the  record,  may  be  stated  thus  :  Has  a  party  who  has  taken 
the  property  of  another  in  good  faith,  and  in  reliance  upon  a  supposed 
right,  without  intention  to  commit  wrong,  and  by  the  expenditure  of  his 
money  or  labor,  worked  upon  it  so  great  a  transformation  as  that  which 
this  limber  underwent  in  being  transformed  from  standing  trees  into 
hoops,  acquired  such  a  property  therein  that  it  cannot  be  followed  into 
his  hands  and  reclaimed  by  the  owner  of  the  trees  in  its  improved 
condition? 

The  objections  to  allowing  the  owner  of  the  trees  to  reclaim  the  prop- 
erty' under  such  circumstances  are,  that  it  visits  the  involuntary  wrong- 
doer too  severely  for  his  unintentional  trespass,  and  at  the  same  time 
compensates  the  owner  beyond  all  reason  for  the  injury  he  has  sus- 
tained. In  the  redress  of  private  injuries  the  law  aims  not  so  much  to 
punish  the  wrong-doer  as  to  compensate  the  sufferer  for  his  injuries  ; 
and  the  cases  in  which  it  goes  farther  and  inflicts  punitor}^  or  vindictive 
penalties  are  those  in  which  the  wrong-doer  has  committed  the  wrong 
recklessh',  wilfully,  or  maliciouslj',  and  under  circumstances  presenting 
elements  of  aggravation.  Where  vicious  motive  or  reckless  disregard 
of  right  are  not  involved,  to  inflict  upon  a  person  who  has  taken  the 
property  of  another,  a  penalty  equal  to  twenty  or  thirty  times  its  value, 
and  to  compensate  the  owner  in  a  proportion  equally  enormous,  is  so 
opposed  to  all  legal  idea  of  justice  and  right  and  to  the  rules  which 
regulate  the  recovery  of  damages  generallj^  that  if  permitted  by  the 
law  at  all,  it  must  stand  out  as  an  anoraal}'  and  must  rest  upon  peculiar 
reasons. 

As  a  general  rule,  one  whose  property  has  been  appropriated  by  an- 
other without  authorit}-  has  a  right  to  follow  it  and  recover  the  posses- 
sion from  any  one  who  may  have  received  it ;  and  if,  in  the  meantime, 
it  has  been  increased  in  value  by  the  addition  of  labor  or  money,  the 
owner  may,  nevertheless,  reclaim  it,  provided  thei-e  has  been  no  destruc- 
tion of  substantial  identity.  So  far  the  autliorities  are  agreed.  A  man 
cannot  generally  be  deprived  of  his  property  except  by  his  own  volun- 
tary act  or  by  operation  of  law ;  and  if  unauthorized  parties  have  be- 
stowed expense  or  labor  upon  it  that  f\ict  cannot  constitute  a  bar  to  his 
reclaiming  it,  so  long  as  identification  is  not  impractical)le.  But  there 
must,  nevertheless,  in  reason  be  some  limit  to  the  right  to  follow  and 
reclaim  materials  which  have  undergone  a  process  of  manufacture.  Mr. 
Justice  Blackstone  lays  down  the  rule  very  broadly,  that  if  a  thing  is 


■WETHERBEE   V.    GREEN.  65 

changed  into  a  different  species,  as  by  making  wine  out  of  another's 
grapes,  oil  from  his  olives,  or  bread  from  his  wheat,  the  product  belongs 
to  the  new  operator,  who  is  only  to  make  satisfaction  to  the  former  pro- 
prietor for  the  materials  converted.  2  Bl.  Com.,  404.  We  do  not  un- 
derstand this  to  be  disputed  as  a  general  proposition,  though  there  are 
Bome  authorities  which  hold  that,  in  the  case  of  a  wilful  appropriation, 
no  extent  of  conversion  can  give  to  the  wilful  trespasser  a  title  to  the 
property'  so  long  as  the  original  materials  can  be  traced  in  the  improved 
article.  The  distinction  thus  made  between  the  case  of  an  appropria- 
tion in  good  faith  and  one  based  on  intentional  wrong,  appears  to  have 
come  from  the  civil  law,  which  would  not  suffer  a  party  to  acquire  a  title 
by  accession,  founded  on  his  own  act,  unless  he  had  taken  the  materials 
(n  ignorance  of  the  true  owner,  and  given  them  a  form  which  precluded 
their  being  i-estored  to  their  original  condition.  2  Kent.  3(i3.  While 
many  cases  have  followed  the  rule  as  broadly  stated  by  Blackstone, 
others  have  adopted  the  severe  rule  of  the  civil  law  where  the  conversion 
!vas  in  wilful  disregard  of  right.  The  New  York  cases  of  Betfs  v.  iee, 
5  Johns.  348  ;  Curtis  v.  Groat,  6  Johns.  168;  and  Chandlery.  Edson, 
0  Johns.  362,  were  all  cases  where  the  wilful  trespasser  was  held  to  have 
acquired  no  property  by  a  very  radical  conversion,  and  in  Silsbiiry  \. 
JIc  Coo?i,  3  Comstock,  378,  385,  the  whole  subject  is  very  fully  examined, 
and  Ruggles,  J.,  in  delivering  the  opinion  of  the  court,  says  that  the 
common  law  and  the  civil  law  agree  "  that  if  the  chattel  wrongfully 
taken  corae  into  the  hands  of  an  innocent  holder  who,  believing  himself 
to  be  the  owner,  converts  the  chattel  into  a  thing  of  different  species, 
so  that  its  identity  is  destroyed,  the  original  owner  cannot  reclaim  it. 
Si.i^h  a  change  is  said  to  be  wrought  when  wheat  is  made  into  bread, 
oliyes  into  oil,  or  grapes  into  wine.  In  a  case  of  this  kind,  the  change 
in  the  species  of  the  chattel  is  not  an  intentional  wrong  to  the  original 
owner.  It  is,  therefore,  regarded  as  a  destruction  or  consumption  of 
the  original  materials,  and  the  true  owner  is  not  permitted  to  trace  the 
identity  into  the  manufactured  article,  for  the  purpose  of  appropriating 
to  his  own  use  the  labor  and  skill  of  the  innocent  occupant  who  wrought 
the  change  ;  but  he  is  put  to  his  action  for  damages  as  for  a  thing  con- 
sumed, and  may  recover  its  value  as  it  was  when  the  conversion  or 
consumption  took  place,"  and  further  on  he  says  of  the  civil  law,  with 
which  the  common  law  is  supposed  by  him  to  harmonize:  ''The  ac- 
knowledged principle  of  the  civil  law  is  that  a  wilful  wrong-doer  acquires 
no  property  in  the  goods  of  another  either  1)y  the  wrongful  taking,  or 
by  any  change  wrought  in  them  by  his  labor  or  skill,  however  great  that 
change  may  be.  The  new  product  in  its  improved  state  belongs  to  the 
owne°r  of  the  original  materials,  provided  it  be  proved  to  be  made  from 
them  ;  the  trespasser  loses  his  labor,  and  that  change  which  is  regarded 
as  a  destruction  of  the  goods,  or  an  alteration  of  their  identity  in  favor 
of  an  honest  possessor,  is  not  so  regarded  as  between  the  original  owner 
and  a  wilful  violator  of  his  riglit  of  property."  In  further  illustralion 
of  the  same  views  we  refer  to  Ilijde  v.  Cookson,  21  Barb.  104  ;  Mar- 
it 
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tin  V.  rorter.  5  M.  &  W.  351  ;  Wild  v.  Holt,  9  M.  &  W.  fi72  ;  BaJcer 
V.  IFAee/er,  8  Wend.  508  ;  Snyder  v.  Vaux,  2  liawle,  427  ;  Riddle  v. 
Driver,  12  Ala.  590. 

It  does  not  become  necessary  for  us  to  consider  whether  the  case  of 
Sihlmry  v.  McCoon,  3  Comstock,  378,  wliich  overruled  the  prior  de- 
cisions of  the  supreme  court  (reported  in  4  Denio,  425,  and  6  Hill,  332), 
has  not  recognized  a  right  in  the  owner  of  the  original  materials  to  fol- 
low them  under  circumstances  when  it  would  not  be  permitted  b}-  the 
rule  as  recognized  by  the  authorities  generall}-.  Tliat  was  the  case 
where  a  wilful  trespasser  had  converted  corn  into  whisky,  and  the 
owner  of  the  corn  was  held  entitled  to  the  manufactured  article.  The 
rule  as  given  b}'  Blackstone  would  confine  the  owner,  in  such  case,  to 
his  remed}'  to  recover  damages  for  the  original  taking.  But  we  are  not 
called  upon  in  this  case  to  express  an}'  opinion  regarding  the  rule  ap- 
plicable in  the  case  of  a  wilful  trespasser,  since  the  authorities  agree 
in  holding,  that  when  the  wrong  had  been  involuntary,  the  owner  of 
the  original  materials  is  precluded,  b}'  the  civil  law  and  common  law 
alike,  from  following  and  reclaiming  the  propert}'  after  it  has  under- 
gone a  transformation  which  converts  it  into  an  article  substantially 
different. 

The  cases  of  confusion  of  goods  are  closel}-  analogous.  It  has  al- 
wa3-s  been  held  that  he  who,  without  fraud,  intentional  wrong,  or  reck- 
less disregard  of  the  rights  of  others,  mingled  his  goods  with  those  of 
another  person,  in  such  manner  that  thov  could  not  be  distinguished, 
should,  nevertheless,  be  protected  in  his  ownership  so  far  as  the  circum- 
stances would  permit.  The  question  of  motive  here  becomes  of  the 
highest  importance ;  for,  as  Chancellor  Kent  says,  if  the  commingling 
of  property  "  was  wilfully  made  without  mutual  consent,  .  .  .  the 
common  law  gave  the  entire  property,  without  any  account,  to  him 
whose  property  was  originally  invaded,  and  its  distinct  character  de- 
stroyed. Popham's  Rep.  38,  pi.  2.  If  A  will  wilfully  intermix  his 
corn  or  haj'  with  that  of  B,  or  casts  his  gold  into  another's  crucible,  so 
that  it  becomes  impossible  to  distinguish  what  belonged  to  A  from  what 
l)elonged  to  B,  the  whole  belongs  to  B.  Popham's  Rep.  uh.  supra ; 
Warde  v.  Ayre,  2  Bulst.  323,  2  Kent,  3G4,  365  ;  and  see  2  Bl.  Com. 
404;  Hart  v.  Ten  Eyck,  2  Johns.  Ch.  62;  Gordon  v.  Jenney,  16 
Mass.  465;  Treat  v.  Barber,  7  Conn.  280;  Barron  v.  Cohleicjh,  11 
N.  H.  561  ;  Roth  v.  Wells,  29  N.  Y.  486;  Willardy.  Rice,  11  Met. 
493;  JenJcins  v.  Steanka,  19  Wis.  128;  Hesseltine  v.  Stocktoell,  30 
Me.  237.  But  this  rule  only  applies  to  wrongful  or  fraudulent  inter- 
mixtures. There  may  be  an  intentional  intermingling  and  yet  no  wrong 
intended  ;  as  where  a  man  mixes  two  parcels  together,  supposing  both 
to  be  his  own  ;  or,  that  he  was  about  to  mingle  his  with  his  neighbor's, 
by  agreement,  and  mistakes  the  parcel.  In  such  cases,  which  may  be 
deemed  accidental  intermixtures,  it  would  be  unreasonable  and  unjust 
that  he  should  lose  his  own  or  be  obliged  to  take  and  pay  for  his  neigh- 
bor's, as  he  would  have  been  under  the  civil  law.    Morton,  J.,  in  Ryder 
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V.  Hiithaivay^  21  Pick.  305.  In  man}'  cases  there  will  be  difficulty  in 
determining  precisel}-  how  he  can  be  protected  with  due  regard  to  the 
rights  of  the  other  part}- ;  but  it  is  clear  that  the  law  will  not  forfeit  his 
property  in  consequence  of  the  accident  or  inadvertence,  unless  a  just 
measure  of  redress  to  the  other  party  renders  it  inevitable.  Story  on 
Bailm.  §  40;  Sedg.  on  Dams.  483. 

The  important  question  on  this  branch  of  the  case  appears  to  us  to 
be,  whether  standing  trees,  when  cut  and  manufactured  into  hoops,  are 
to  be  regarded  as  so  far  changed  in  character  that  their  identity  can  be 
said  to  be  destroyed  within  the  meaning  of  the  authorities.  And  as  we 
enter  upon  a  discussion  of  this  question,  it  is  evident  at  once  that  it  is 
difficult,  if  not  impossible,  to  discover  any  invariable  and  satisfactory 
test  which  can  be  applied  to  all  the  cases  which  arise  in  such  infinite 
variety.  ''  If  grain  be  taken  and  made  into  malt,  or  money  taken  and 
made  into  a  cup,  or  timber  taken  and  made  into  a  house,  it  is  held  in 
the  old  English  law  that  the  property  is  so  altered  as  to  change  the  title. 
Bro.  tit.  Property,  pi.  23  ;  "  2  Kent,  363.  But  cloth  made  into  gar- 
ments,  leather  into  shoes,  trees  hewn  or  sawed  into  timber,  and  iron 
made  into  bars,  it  is  said  may  be  reclaimed  by  the  owner  in  their  new 
and  original  shape.  Sedg.  on  Dams.  484  ;  Snyder  v.  Vcmx^  2  Rawle, 
427  ;  Belts  v.  Lee,  .^  Johns.  348  ;  Curtis  v.  Groat,  6  Johns.  168  ; 
Brown  v.  Sax,  7  Cow.  95;  Silsbury  v.  McOoon,  4  Denio,  333,  per 
Bronson,  J. ;  Ibid.,  6  Hill,  426,  per  Nelson,  Ch.  J. ;  Ihid.,  3  Comstock, 
386,  per  Ruggles,  J.  Some  of  the  cases  place  the  right  of  the  former 
owner  to  take  the  thing  in  its  altered  condition  upon  the  question 
whether  its  identity  could  be  made  out  by  the  senses.  Year  Book  5, 
H.  7,  fo.  15,  pi.  6  ;  4  Denio,  335  note.  But  this  is  obviously  a  very 
unsatisfactory  test,  and  in  many  cases  would  wholly  defeat  the  pur- 
pose which  the  law  has  in  view  in  recognizing  a  change  of  title  in 
any  of  these  cases.  That  purpose  is  not  to  establish  any  arbitrary 
distinctions,  based  upon  mere  i)hysical  reasons,  but  to  adjust  the  re- 
dress afforded  to  the  one  party  and  the  penalty  inflicted  upon  the 
other,  as  near  as  circumstances  will  permit,  to  the  rules  of  substan- 
tial justice. 

It  may  often  happen  that  no  difficulty  will  be  experienced  in  determin- 
ing the  identity  of  a  piece  of  timber  which  has  been  taken  and  built  into 
a  house  ;  but  no  one  disputes  that  the  right  of  the  original  owner  is  gone 
in  such  a  case.  A  particular  piece  of  wood  might  perhaps  be  traced  with- 
out trouble  into  a  church  organ,  or  other  equally  valuable  article  ;  but 
no  one  would  defend  a  rule  of  law  which,  because  the  identity  could  be 
determined  by  the  senses,  would  permit  the  owner  of  the  wood  to  appro- 
priate a  musical  instrument,  a  hundred  or  a  thousand  times  the  value  of 
his  original  materials,  when  the  party  who,  under  like  circumstances,  has 
doubled  the  value  of  another  man's  corn  by  converting  it  into  malt,  is 
permitted  to  retain  it,  and  held  liable  for  the  original  value  only.  Such 
distinctions  in  the  law  would  be  without  reason,  and  could  not  be  toler- 
ated.    When  the  right  to  the  improved  article  is  the  point  in  issue,  the 
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question,  how  much  the  property  or  labor  of  each  has  contributed  to 
make  it  what  it  is,  must  always  be  one  of  first  importance.  The  owner 
of  a  beam  built  into  tlie  house  of  another  loses  his  property-  in  it,  because 
the  beam  is  insignificant  in  value  or  importance  as  compared  to  that  to 
which  it  has  become  attached,  and  the  musical  instrument  belongs  to 
the  maker  rather  than  to  the  man  whose  timber  was  used  in  making  it, 
—  not  because  the  timber  cannot  be  identified,  but  because  in  bringing 
it  to  its  present  condition  the  value  of  the  lalior  has  swallowed  up  and 
rendered  insignificant  the  value  of  the  original  materials.  The  lal)or,  in 
the  case  of  the  musical  instrument,  is  just  as  much  tlie  principal  thing  as 
the  house  is  in  the  other  case  instanced  ;  the  timber  appropriated  is  in 
each  case  comparativel}'  unimportant. 

No  test  which  satisfies  the  reason  of  the  law  can  be  applied  in  the  ad- 
justment of  questions  of  title  to  chattels  by  accession,  unless  it  keeps  in 
view  the  circumstance  of  relative  values.  When  we  bear  in  mind  the 
fact  that  what  the  law  aims  at  is  the  accomplishment  of  substantial 
equity,  we  shall  readily  perceive  that  the  fact  of  the  value  of  the  mate- 
rials having  been  increased  a  hundred  fold,  is  of  more  importance  in 
the  adjustment  than  an}'  chemical  change  or  mechanical  transformation, 
which,  however  radical,  neither  is  expensive  to  the  party  making  it,  nor 
adds  materially  to  the  value.  There  ma^^  be  complete  changes  with  so 
little  improvement  in  value,  that  there  could  be  no  hardship  in  giving 
the  owner  of  the  original  materials  the  improved  article  ;  but  in  the 
present  case,  where  the  defendant's  labor  —  if  he  shall  succeed  in  sus- 
taining his  offer  of  testimony  —  will  appear  to  have  given  the  timber  in 
its  present  condition  nearly-  all  its  value,  all  the  grounds  of  equit}'  exist 
which  influence  the  courts  in  recognizing  a  change  of  title  under  any 
circumstances. 

We  are  of  opinion  that  the  court  erred  in  rejecting  the  testimony 
offered.  The  defendant,  we  think,  had  a  right  to  show  that  he  had 
manufactured  the  hoops  in  good  faith,  and  in  the  belief  that  he  had  the 
proper  authority  to  do  so  ;  and  if  he  should  succeed  in  making  that 
showing,  he  was  entitled  to  have  the  jury  instructed  that  the  title  to  the 
timl)er  was  changed  by  a  substantial  change  of  identity,  and  that  the 
remedy  of  the  plaintiff  was  an  action  to  recover  damages  for  the  unin- 
tentional trespass. 

This  view  will  dispose  of  the  case  upon  the  present  record.  Upon  the 
other  points  we  are  not  prepared  to  assent  entii-ely  to  the  views  of  the 
plaintiif  in  error.  It  does  not  appear  to  us  important  that  the  deed 
from  Sumner  to  Camp  and  Brooks  was  intended  as  a  mere  security. 
Under  such  a  deed  Sumner  would  have  had  a  right  of  redemption,  but 
it  does  not  follow  that  he  would  have  been  entitled  to  possession,  and 
to  all  the  other  rights  of  mortgagor  in  the  courts  of  law.  When  a  deed 
absolute  in  form  is  given  to  secure  a  debt,  the  purpose  generally  is  to 
vest  in  the  grantee  a  larger  power  of  control  and  disposition  than  he 
would  have  by  statute  under  an  ordinary  mortgage  ;  and  we  are  not  pre- 
pared to  gay  that  the  statute  —  Comp.  L.  §  4GU  —  which  forbids  eject- 
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mcnt  by  mortgagees  before  foieclosure  was  intended  to  reach  a  case  of 
that  description.  We  think,  however,  that  the  mere  circumstance  of  the 
sale  of  Sumner's  interest  did  not  operate  in  law  as  a  revocation  of  the 
authorit}'  previously  given  to  Sumner  to  sell  the  timber.  It  is  quite 
possible  that  Green  would  not  have  given  his  authorit}'  had  Sumner  not 
been  tenant  in  common  of  tlie  land  with  him  ;  but  there  is  no  absolute 
presumption  of  the  law  to  that  effect ;  and  we  cannot  say  that  Green 
would  have  revoked  the  authority  had  he  been  aware  of  Sumner's  con- 
veyance. Nor  was  it  necessar}'  that  the  license  given  b}'  Sumner  to 
Wetherbee  should  have  been  in  any  particular  form.  A  mere  license  to 
enter  upon  land  and  cut  timber  does  not  confer  a  legal  right  to  do  so  ; 
but  it  nevertheless  protects  the  licensee  so  far  as  he  has  acted  under  it 
before  revocation,  and  the  protection  does  not  depend  upon  its  form, 
but  upon  what  has  been  done  having  proceeded  by  consent.  However 
informal  the  consent  may  have  been,  the  land  owner  cannot  be  allowed, 
by  afterwards  re(;alling  it.  to  make  the  licensee  a  trespasser  for  what  he 
has  done  in  reliance  upon  it. 

For  the  reasons  given,  the  judgment  must  be  reversed,  with  costs, 
and  a  new  trial  ordered. 

The  other  justices  concurred.^ 

1  "  The  value  of  the  cross-ties  in  controversy  was  twelve  and  a  half  cents  a  tie. 
The  value  of  each  in  the  tree  was  two  cents.  The  value  of  the  labor  expended  upou 
them  is  not  shown,  but  assuming  it  to  be  the  increased  value  of  ten  and  a  half  cents  a 
tie,  the  difference  between  it  and  the  value  of  the  original  material  is  not  so  great  as 
to  make  the  value  of  tlie  latter,  as  compared  with  that  of  the  former,  insignificant,  and 
to  make  the  appropriation  of  the  cross-ties  by  tiie  original  owner  to  his  own  use, 
without  compensation,  appear,  under  the  circumstances,  gross  injustice  at  tlie  first 
blush.  The  disparity  is  not  so  great  as  it  was  in  Wet/ierbte  v.  Green,  supra,  in  wliich 
trees  of  the  value  of  $-2^  were  cut  and  taken  by  one  from  the  land  of  another  and 
converted  into  hoops  of  the  value  of  $700,  which  was  twenty-eight  times  the  value  of 
the  trees,  while  the  cross-ties  in  this  case  were  about  six  times;  and  yet  the  Supreme 
Court  of  Michigan,  in  Isle  Roijale  Minimi  Co.  v.  Berlin,  supra,  said  that '  perhaps  no 
case  lias  gone  further  than   Wetlierbee  v.  Green.' 

"  In  considering  the  justice  of  permitting  ihe  appellant  to  appropriate  the  cross  ties 
to  his  own  use,  the  invasion  of  his  rights  and  the  injury  done  to  him  by  appellee 
should  not  be  overlooked.  The  trees  belonged  to  him.  They  were  standing  upon  his 
land,  and  he  had  the  right  to  hold  them  as  they  were.  No  one  had  the  right  to  take  them 
from  him,  convert  them  into  ties,  and  force  him  to  accept  their  value  at  the  time  of  the 
conversion.  He  may  have  preferred  to  liave  them  to  stand ;  and,  if  left  standing  for  a 
few  years,  they  might  yield  him  great  profit,  and  tlie  cnliancement  of  their  value  by 
the  1  dior  of  appellee  might  be  a  poor  compensation  for  the  wrong  done.  But  whether 
he  wished  to  sell  or  not,  it  would  he  gross  injustice  to  permit  appellee  to  force  him  to 
sell.  He  is  entitled  to  the  protection  of  the  laws.  Deny  to  him  the  right  to  the  cross- 
ties,  and  force  him  to  accept  the  value  of  his  timber  when  appropriated  by  a  trespasser, 
.as  it  was  ut  the  time  of  the  conversion,  and  he  has  no  adequate  protection.  The  injury 
inflicted  by  the  trespasser  would  be  borne  in  ])art  by  the  innocent  owner,  and  the 
guilty  would  escape.  'Such  a  doctrine,' as  said  by  Chief  Justice  Cooley,  '  offers  a 
premium  to  heedlessness  and  blunders,  and  a  temptation  by  false  evidence  to  give  an 
intentional  trespass  the  ap])earance  of  an  innocent  mistake.' 

"  Assuming  the  trees  to  be  the  property  of  appellant,  and  taking  into  consideration 
the  great  wrong  committed  by  appellee  in  cutting  them,  the  deprivation  to  the  iippel- 
lant  of  the  right  to  use  the  same  as  it  might  please  him,  the  probable  loss  occasioned 
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Appeal  from  the  Circuit  Court  of  St.  Clair  county ;  the  Hon.  Wil- 
liam H.  Snyder,  Judge,  presiding. 

Messrs.  G.  S  G.  A.  Koerner^  for  the  appellant. 
Messrs.  C.  W.  &  E.  L.  Thomas,  for  the  appellee. 

thereby,  the  fact  that  the  ideutification  of  the  original  material  was  unaffected  by  the 
labor  expended,  tlie  encouragement  that  would  be  afforded  to  trespassers  by  allowing 
them  to  enjoy  the  fruits  of  their  labor  upon  a  mere  showing  of  mistake,  the  protection 
a  contrary  policy  would  afford  to  the  owner  of  standing  trees  against  heedlessness,  care- 
lessness, pretended  mistakes,  and  trespasses,  and  the  importance  of  pursuing  such 
course  to  secure  sucii  ])rotection,  —  and  comparing  the  injury  inflicted  upon  the  appel- 
lant by  the  apy)ellee,  and  the  injustice  of  taking  from  the  former  his  property  against 
his  will,  with  the  hardship  the  latter  may  suffer  by  the  loss  of  his  labor,  we  think  it 
would  be  lawful  and  riglit  to  allow  appellant  to  recover  the  cross-ties,  and  to  impose 
upon  tlie  apjjellee  the  consequences  of  his  own  carelessness. 

"  But  appellant  has  not  obtained  possession  of  the  cross-ties.  In  tlie  event  he  cannot 
do  so,  he  is  entitled  to  the  value  of  the  property  he  has  lost.  How  is  this  value  to  be 
estimated  ?  This  question  is  not  beset  with  the  difficulties  which  attend  the  riglit  of 
recaption.  Wlien  the  appellant  sued  for  the  possession  of  the  cross-ties,  he  was  enti- 
tled to  their  possession,  unless  he  had  lost  his  property  by  the  wrongful  act  of  an- 
other. If  entitled  to  retake  it  in  its  new  form,  it  must  be  tjiken  as  he  found  it,  though 
enhanced  in  value  by  the  labor  of  appellee.  The  tics  cannot  be  restored  to  their  orig- 
inal form.  The  appellee  cannot  force  the  appellant  to  become  a  debtor  to  him  for  the 
value  of  his  labor,  nor  demand  compensation  for  his  voluntary  additions  to  the  value 
of  tiie  trees  converted  into  ties,  without  the  assent  of  the  appellant.  He  cannot  im- 
pose any  conditions  upon  the  right  to  retake  them.  The  question,  therefore,  being 
whether  the  appellee  shall  lose  his  labor,  or  the  appellant  lose  the  right  to  take  his 
property,  the  law  decides  in  favor  of  the  latter.  But,  iu  determining  the  compensa- 
tion the  appellant  shall  receive  as  the  value  of  his  property  which  has  been  wrongfully 
converted,  the  difficulty  does  not  arise.  The  value  of  the  property  of  the  owner, 
which  has  been  converted,  can  be  ascertained  and  fixed  without  including  therein  the 
labor  expended  upon  it.  Hence  the  law  protects  the  unintentional  trespasser  iu  such 
cases  Ijy  limiting  the  right  of  the  owner  to  recover.  Peters  D.  Si'  L.  Co.  v.  Lesh,  119 
Ind.  98;  Heard  v.  Ja7nes,49  Miss.  2.3G  ;  l/prdic  v.  Young,  5.5  Pa.  St.  176;  Sin;]le  v. 
Schneider,  30  Wis.  570;  2  Sedgwick,  Damages  (8th  ed  ),  §  534;  Isle  Roi)(de  lilintug 
Companij  v.  Hertin,  26  Am.  Rep.  pp.  525,  5.30.  As  to  the  extent  of  this  limitation,  the 
authorities  are  not  agreed.  But  we  think  that,  inasmuch  as  this  is  an  exception  to  the 
general  rule,  made  for  the  purpose  of  protecting  the  unintentional  trespasser,  it  should 
be  allowed  to  prevail  only  to  tlie  extent  it  is  necessary  to  give  protection,  and  that  the 
owner,  in  actions  for  the  possession  of  personal  property  in  the  new  form  into  which  it 
has  been  converted  inadvertently,  under  a  houa  fide  but  mistaken  belief  of  right,  '  in 
case  a  delivery  cannot  be  had,'  is  entitled  to  recover  the  value  of  the  property  in  its 
new  form,  less  the  labor  and  material  expended  in  transforming  it,  provided  the  expen- 
ditures do  not  exceed  the  increase  in  value  which  was  added  to  the  tran.«formation.  in 
which  event  he  should  recover  the  value  of  the  property  in  its  new  form,  less  the  in- 
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Mr.  Justice  Craig  delivered  the  opinion  of  tlie  Court : 

Tliis  was  an  action  of  trespass,  broiiglit  l)y  David  Ogle  in  the  circuit 
court  of  St.  Clair  county,  against  The  Illinois  and  St.  Louis  Railroad 
and  Coal  Company,  to  recover  damages  for  an  unlawful  entry  upon  tiie 
plaintiff's  close,  and  digging  out  a  certain  vein  of  coal.  A  trial  of  the 
cause  before  a  jury  resulted  in  a  verdict  and  judgment  in  favor  of 
the  plaintiff,  to  reverse  which  this  appeal  was  taken  by  the  defendant. 

The  only  error  assigned  is,  that  the  court  erred  in  instructing  the 
jury  in  regard  to  the  measure  of  damages,  as  follows  : 

"  If  the  jury  believe,  from  the  evidence,  tliat  the  defendant  tres- 
passed upon  plaintiff's  land,  and  mined  coal  therefi-om,  and  converted 
it  to  its  own  use,  the  jury  are  to  be  in  nowise  limited  by  the  value  of 
the  land  itself,  but  must  regard  the  instructions  of  the  court  upon  the 
question  of  what  is  the  proper  measure  of  damages. 

"  If  the  jury  believe,  from  the  evidence,  that  the  defendant,  bv  its 
servants  and  employees,  mined  coal  from  i)laintitf's  land  without  his 
consent,  as  alleged  in  the  declaration,  and  did  so  by  mistake  or  inad- 
vertence, and  without  knowledge  that  the  coal  was  beins  mined  fiom 
plaintiff's  land,  then  the  jury  are  bound  to  allow  plaintiff  tlie  value  of 
the  coal  taken  from  his  land  within  five  years  before  this  suit  was  com- 
menced, estimated  at  the  pit  mouth,  less  the  cost  of  carrying  it  where 
it  was  dug  to  the  i)it  mouth,  or,  in  other  words,  the  plaintiff,  under  the 
above  circumstances,  is  to  be  allowed  the  value  of  the  coal  at  the  i)it 
mouth,  less  the  cost  of  carrying  it  there  from  the  place  where  it  was 
dug,  allowing  defendant  nothing  for  the  digging,  the  verdict,  however, 
not  to  exceed  $65,000." 

In  Robertson  v.  Jones,  71  111.  405,  the  same  question  presented  by 
the  instructions  of  the  court  in  this  case  arose,  and  we  there  held,  in  an 
action  of  trespass,  the  owner  of  tiie  mine  could  recover  the  value  of 
the  coal  as  soon  as  it  was  severed  and  became  a  chattel,  or  he  might 

crease.  Wei/mouth  v.  Chicago  ^'  Western  Railway  Co.,  17  Wis.  550.  Some  court.s  hold 
that  the  owner,  in  such  cases,  should  recover  the  value  of  his  property  in  its  new  form, 
less  the  expense  incurred  in  converting  it  into  such  form  and  increasing  its  value. 
Goller  V.  Fett,  30  Cal.  482 ;  Naye  v.  Yappen,  23  Cal.  306  ;  Herdic  v.  Youmi,  55  Pa.  St. 
176.  But  we  do  not  think  this  is  a  correct  rule  in  all  cases,  for  the  expense  may  in 
some  cases  exceed  the  increase  in  value,  and  in  that  event  the  rule  would  require  the 
owner  to  pay  for  something  that  he  never  received. 

"  According  to  this  opinion,  two  errors  appear  in  the  record  in  tliis  action.  One  is  in 
the  form  of  the  judgment.  If  the  appellant  was  the  owner  of  the  property  in  contro- 
versy, he  was  entitled  to  a  judgment  for  its  possession,  and  for  its  value,  according  to 
the  rule  before  stated,  '  in  case  a  delivery  cannot  be  had.'  Sand.  &  H.  Dig.  §  639S. 
On  the  contrary,  the  judgment  rendered  is  for  the  value  of  the  property  determined  by 
the  court,  and  then  for  its  possession  in  the  event  the  value  is  not  paid.  The  other 
error  is  the  failure  to  fix  the  value  according  to  the  rule  we  have  stated. 

"  For  these  errors  the  judgment  of  the  circuit  court  is  reversed,  and  the  cause  is 
remanded  for  a  new  trial."  — Battle,  J.,  in  Eaton  v.  Langhy,  65  Ark.  448,  457  (189S). 

vSee  Mtirphy  v.  T/ie  S.  C.  ^-  P.  K.  Co.,  55  Iowa,  473  ;  Lewis  v.  Courtright,  11  Iowa, 
190  ;  Struhbee  v.  The  Trustees,  78  Ky.  481  ;  Wing  v.  Milliken,  91  Me.  387  ;  Isle  Royjle 
Mining  Co.  v.  Hertin,  37  Mich.  332  ;  Gates  v.  Rijle  Boom  Co.,  70  Mich.  309;  Carpenter 
V.  Lingenfelter,  42  Neb.  728. 


IZ 


ILLINOIS  AND  ST.  LOUIS  R.  R.  AND  COAL  CO.  V.  OGLE. 


recover  tlie  value  of  the  coal  at  the  uioiith  of  tlie  pit,  less  the  cost  of 
removing  it  from  the  mine,  after  it  was  dug,  to  the  pit's  mouth. 

The  instruclions  given  are  in  harmony  with  the  views  expressed  la 
liobertson  v.  Jones^  but  it  is  urged  by  appellant  that  a  different  rule 
has  been  established  in  other  courts,  and  our  attention  is  called  par- 
ticularly to  Wood  v.  Morewood,  43  E.  C.  L.  810  ;  Fornythe  v.  Wells,  41 
Pa.  St.  291  ;  and  the  late  case,  in  Michigan,  of  Winchester  v.  Craig ^ 
decided  at  the  January  term,   1876. 

The  decision  in  Robertson  v.  Jones,  supra,  although  in  harmony 
with  other  authorities,  is  predicated  mainly  on  the  decision  of  Martin 
V.  Porter,  5  M.  &  W.  353,  which,  like  the  case  before  us,  was  an  action 
of  trespass  for  breaking  and  entering  the  plaintiff's  close  and  carrying 
away  coal,  by  an  owner  of  an  adjoining  estate.  On  motion  to  reduce 
the  damages,  before  a  full  bench,  it  was  held  that  the  plaintiff  was  en- 
titled to  recover  the  value  of  the  coal  as  soon  as  it  existed  as  a  chattel, 
which  would  be  its  value  at  the  mouth  of  the  pit,  after  deducting  the 
expense  of  carrying  the  coals  from  the  place  in  the  mine  where  dug,  to 
the  pit's  mouth. 

This  decision  was  rendered  in  1839.  In  1841,  Wood  v.  Morewood, 
supra,  was  tried  at  Derby  Summer  Assizes,  before  Baron  Parke,  and 
on  the  trial  the  Baron  directed  the  jur}':  "  That  if  there  was  fraud  or 
negligence  in  the  defendant,  the^'  might  give  as  damages,  under  the 
count  in  trover,  the  value  of  the  coals  at  the  time  they  first  became 
chattels,  on  the  principle  laid  down  in  Martin  v.  Porter ;  but  if  they 
tliought  that  the  defendant  was  not  guilty  of  fraud  or  negligence,  but 
acted  honestl}'  and  fairl}-,  in  the  full  belief  he  had  a  right  to  do  what  he 
did,  they  might  give  the  fair  value  of  the  coals,  as  if  the  coal  fields  had 
been  purchased  from  the  plaintiff." 

This  decision  is  cited  by  appellant  as  authorit}^  that  the  rule  an- 
nounced in  Martin  v.  Porter,  was  not  adhered  to  in  the  courts  in 
England  ;  but  the  fallacy  of  the  position  is  fuUj'  establisiied  by  the 
decision  of  Morgan  v.  Pov:ell,  43  Eng.  Com.  L.  734,  which  was  an 
action  of  trespass  for  entering  the  plaintiff's  close,  and  raining  and  car- 
rying away  coal.  On  a  rule  before  Lord  Denman,  Patterson,  Wil- 
liams, and  Coleridge,  JJ.,  to  show  cause  win'  the  expense  of  mining 
and  carrying  tiie  coals  from  the  mine  to  the  mouth  of  the  pit  should 
not  be  deducted  from  tlie  verdict,  Lord  Denman  said:  "We  are  of 
opinion  that  the  rule  in  Martin  v.  Porter  is  correct,  and  properly  ap- 
plicable to  the  present  case.  The  jury  must  give  compensation  for  the 
pecuniary  loss  sustained  by  the  plaintiff  from  the  trespass  committed  in 
taking  his  coal,  compensation  having  been  separatel}'  given  for  all  the 
injury  done  to  the  soil  by  digging,  and  for  the  trespass  committed  in 
digging  the  coal  along  the  plaintifl^s  adit ;  and  the  estimate  of  that 
loss  depends  on  the  value  of  the  coal  when  severed  —  that  is,  the  price 
at  which  the  plaintiff  could  have  sold  it.  This,  plainl}',  was  the  value 
of  the  coal  at  that  moment.  The  defendant  had  no  right  to  be  reim- 
bursed for  his  own  unlawful  act  in  procuring  the  coal,  nor  can  he,  prop- 
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erl}'  speaking,  bring  an}-  charge  against  the  phxintiff  for  lahor  expended 
upon  it.  But  it  could  have  no  value  as  a  salable  article  without  being 
taken  from  the  pit.  An}'  one  purchasing  it  there,  would,  as  of  course, 
have  deducted  from  the  price  the  cost  of  b^-inging  it  to  the  pit's  n)Outh. 
Instances  may  easily  be  supposed  where  particular  circumstances  would 
var}-  this  mode  of  calculating  the  damage,  but  none  such  appear." 

In  tlie  argument,  the  case  of  Wood  v.  3Ioreivood,  decided  at  JV^isi 
Prius  by  Pavke,  B.,  was  cited,  and  relied  upon  as  establishing  the  cor- 
rect rule  of  damages.  Yet  the  court  in  no  manner  alluded  to  that 
decision,  but,  on  the  other  hand,  followed  and  affirmed  3Iartin  v. 
Porter. 

The  doctrine  announced  in  llartin  v.  Porter  was  again  followed 
and  adhered  to  in  the  case  of  Wild  et  al.  v.  Holt,  9  Mees.  &  Wels.  672. 

So  far,  therefore,  as  we  understand  the  English  authorities,  in  an 
action  of  trespass,  like  the  case  under  consideration,  the  rule  of  dam- 
ages is  well  settled  that  the  plaintiff  is  entitled  to  recover  the  value  of 
the  coal  at  the  mouth  of  the  pit,  after  deducting  the  cost  of  removing  it 
from  the  place  where  mined  to  the  pit's  mouth. 

No  necessity  exists  for  one  miner  to  trespass  upon  an  adjoining 
owner.  If  proper  maps  and  plans  of  the  mine  are  kept,  and  measure- 
ments and  surveys  of  the  work  made,  as  required  by  common  prudence 
and  the  statute,  each  miner  will  have  no  difficulty  in  conGning  his  opera- 
tions, to  his  own  estate.  When,  therefore,  one  miner,  in  disregard  of 
bis  dut\',  invades  the  property  of  another,  he  should  not  be  permitted 
to  profit  by  his  unlawful  act,  which  would  be  the  case  if  the  trespasser 
was  only  required  to  pay  the  value  of  the  coal  as  it  existed  in  the  mine 
before  it  was  taken. 

It  is  true,  a  different  rule  was  established  in  Forsythe  v.  Wells,  supra, 
cited  by  appellant ;  but  that  case  seems  to  be  predicated  upon  what 
was  said  in  Wood  v.  3Ioreicood,  supra,  which,  as  we  have  attempted  to 
show,  cannot  be  regarded  as  the  doctrine  of  the  English  courts.  The 
doctrine  announced  in  the  Michigan  case,  cited  by  appellant,  in  so  far 
as  the  question  here  involved  is  discussed,  seems  to  follow  the  rule  an- 
nounced in  the  case  cited  from  Pennsylvania,  wuich  we  are  not  inclined 
to  adopt. 

The  same  question  involved  in  this  case,  in  1873,  came  before  the 
Supreme  Court  of  Maryland,  in  Berlin  Coal  Co.  v.  Cox,  39  Md.  1. 
The  action  was  trespass,  to  recover  damages  for  mining  and  carrying 
away  coal.  The  court,  after  a  thorough  and  able  review  of  the- author- 
ities bearing  upon  tiie  question  of  the  correct  rule  of  damages,  approved 
and  followed  the  rule  announced  in  Martin  v.  Porter,  supra.  In  the 
concluding  part  of  the  opinion  bearing  upon  the  question,  it  is  said  : 
"  The  necessity  and  importance  of  this  rule  can  scarcely  be  magnified 
in  a  community  where  the  wealth  of  the  country  consists  in  its  mineral 
deposits." 

It  is  true  the  authorities  in  the  States  are  not  entirely  harmonious, 
but  we  are  satisfied  the  rule  announced  in  Bobertson  v.  Jones  is  correct 
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in  piinciple,  that  it  is  in  liarmony  with  the  rule  adopted  in  England  and 
in  most  of  the  States,  and  we  perceive  no  reason  for  departing  from  the 
doctrine  announced. 

BcHoving  that  the  instru«tions  of  the  circuit  court  are  correct,  the 
judgment  will  be  affirmed.  Judgment  affirmed} 


WOODEN-WARE   COMPANY  v.   UNITED   STATES. 
Supreme  Court  of  the  United  States.     1882. 

[Reported  106  U.  S.  432.] 

Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Wisconsin. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Samuel  D.  Hastings,  Jr.,  for  the  plaintiff  in  error. 

Mr.  Assistant  Attorney- General  Maury,  for  the  United  States. 

1  "Now,  my  Lords,  there  was  a  techuical  rule  iu  the  English  courts  in  these 
matters.  When  something  that  was  part  of  the  realty  (we  are  talking  of  coal  in  this 
particuhxr  case)  is  severed  from  the  realty  and  converted  into  a  cliattel,  then  instantly 
on  its  heconiiug  a  chattel,  it  becomes  the  property  of  the  person  who  had  been  the 
owner  of  the  fee  in  the  land  whilst  it  remained  a  portion  of  the  land  ;  and  then  in  esti- 
mating the  damages  against  a  person  who  had  carried  away  that  chattel,  it  was  con- 
sidered and  decided  that  the  owner  of  the  fee  was  to  be  paid  the  value  of  the  chattel 
at  the  time  when  it  was  converted,  and  it  would  in  fact  have  been  improper,  as  quali- 
fviu"-  his  own  wrong,  to  allow  the  wrongdoer  anything  for  that  mischief  which  he  had 
done,  or  for  that  expense  which  he  had  incurred  in  converting  the  piece  of  rock  into  a 
chattel,  which  he  had  no  business  to  do. 

"  Such  was  the  rule  of  the  common  law.  Whether  or  not  that  was  a  judicious  rule 
at  any  time  I  do  not  take  upon  myself  to  say ;  but  a  long  while  ago  (and  when  I  say 
a  long  while  I  mean  twenty-five  years  ago)  Mr.  Baron  Parke  put  this  qualification  on 
it,  as  far  as  I  am  aware  for  the  first  time.  He  said.  If  however  the  wrongdoer  has 
taken  it  perfectly  innocently  and  ignorantly,  without  any  negligence  and  so  forth,  and 
if  the  jury,  iu  estimating  the  damages,  are  convinced  of  that,  then  you  should  consider 
the  mischief  that  has  been  really  done  to  the  plaintiff  who  lost  it  whilst  it  was  part  of 
the  rock,  and  therefore  you  should  not  consider  its  value  when  it  had  been  turned  into 
a  jnece  of  coal  after  it  had  ijeen  severed  from  the  rock,  but  you  should  treat  it  at  what 
would  have  been  a  fair  price  if  the  wrongdoer  had  bought  it  whilst  it  was  yet  a  portion 
of  the  land  as  you  would  buy  a  coal-field.  Wood  v.  Moreicood,  4  Q.  B.  n.  440.  That 
was  the  rule  to  be  applied  where  it  was  an  innocent  person  that  did  the  wrong ;  that 
rule  was  followed  in  the  case  of  Je(jon  v.  Vivian,  Law  Kep.  6  Ch.  742,  which  has  been 
so  nmch  mentioned ;  it  was  followed  in  the  Court  of  Ciiancery,  and,  so  far  as  I  know, 
ft  has  never  been  questioned  since,  that  where  there  is  an  innocent  wrongdoing  the 
point  that  is  to  l)e  made  out  for  the  damages  is,  as  was  expressed  in  the  minutes  of 
the  decree:  '  The  defendants  to  be  charged  witii  the  fair  value  of  such  coal  and  other 
miuerals  at  the  same  rate  as  if  the  mines  had  been  purchased  by  the  defendants  at  the 
fair  market  value  of  the  district ; '  that  1  understand  to  mean  as  if  the  mines  had  been 
purchased  while  the  minerals  were  yet  part  of  the  soil."  —  Per  Lord  Blackburx, 
in  Livingstone  v.  Rawyard  Coal  Co.,  5  App.  Cas.  25,  39.  See  Beede  v.  Lampreu, 
64  N.  II.  510. 
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Mr.  Justice  Miller  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error,  founded  on  ii  certiflcate  of  division  of  opin- 
ion between  tlie  judges  of  the  Circuit  Court. 

The  facts,  as  certified,  out  of  which  this  difference  of  opinion  arose 
a[)pear  in  an  action  in  the  nature  of  trover,  brought  by  the  United 
States  for  the  value  of  two  hundred  and  forty-two  cords  of  ash  timber, 
or  wood  suitable  for  luanufactuiing  purposes,  cut  and  removed  from 
that  part  of  the  public  lands  known  as  the  reservation  of  the  Oneida 
tribe  of  Indians,  in  the  State  of  Wisconsin.  This  timber  was  know- 
ingly and  wrongfully  taken  from  the  land  by  Indians,  and  carried  by 
them  some  distance  to  the  town  of  Depere,  and  there  sold  to  the  E.  E. 
BoUcs  Wooden-ware  Compan}-,  tlie  defendant,  which  was  not  charge- 
able with  any  intentional  wrong  or  misconduct  or  bad  faith  in  the 
purchase. 

The  timber  on  the  ground,  after  it  was  felled,  was  worth  twent3--five 
cents  per  cord,  or  $60. 71  for  the  whole,  and  at  tlie  town  of  Depere, 
where  defendant  bought  and  received  it,  three  dollars  and  fifty  cents 
per  cord,  or  8850  for  the  whole  quantity.  The  question  on  which  the 
judges  divided  was  whether  the  liability  of  the  defendant  should  be 
measured   by  the  first  or  the  last  of  these  valuations. 

It  was  the  opinion  of  the  circuit  judge  that  tbe  latter  was  the  proper 
rule  of  damages,  and  judgment  was  rendered  against  the  defendant  for 
that  sum. 

We  cannot  follow  counsel  for  the  plaintiff  in  error  through  the  ex- 
amination of  all  the  cases,  both  in  England  and  this  country,  which  his 
commendable  research  has  enabled  him  to  place  upon  the  brief.  In 
the  English  courts  the  decisions  have  in  the  main  grown  out  of  coal 
taken  from  the  mine,  and  in  such  cases  the  principle  seems  to  be  estab- 
lished in  those  courts,  that  when  suit  is  brought  for  the  value  of  the 
coal  so  taken,  and  it  has  been  the  result  of  an  honest  mistake  as  to 
the  true  ownership  of  the  mine,  and  the  taking  was  not  a  wilful  tres- 
pass, the  rule  of  damages  is  the  value  of  tlie  coal  as  it  was  in  the  mine 
before  it  was  disturbed,  and  not  its  value  when  dug  out  and  delivered 
at  the  mouth  of  the  mine.  Martin  v.  Porter,  5  Mee.  &  W.  351  ;  Mor- 
gan V.  Powell,  3  Ad.  &  E.  n.  s.  278;  Wood\.  3Iorewood,  3  id.  440 ; 
Hilton  V.  Woods,  Law  Rep.  4  Eq.  432  ;  Jegon  v.  Vivian,  Law  Rep. 
6  Ch.  App.  742. 

The  doctrine  of  the  English  courts  on  this  subject  is  probably  as 
well  stated  by  Lord  Hatherley  in  tlie  House  of  Lords,  in  the  case  of 
lAoingstone  v.  Bawyards  Coal  Co.,  5  App.  Cas.  25,  as  anywhere  else. 
He  said  :  "  There  is  no  doubt  that  if  a  man  furtively,  and  in  bad  faith, 
robs  his  neighbor  of  his  property,  and  because  it  is  underground  is 
probably  for  some  little  time  not  detected,  the  court  of  equity  in  this 
country  will  struggle,  or,  I  would  rather  say,  will  assert  its  authority 
to  punish  the  fraud  by  fixing  the  person  with  the  value  of  the  whole  of 
the  property  which  he  has  so  furtively  taken,  and  making  him  no  allow- 
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anee  in  respect  of  what  he  lias  so  done,  as  would  have  been  justly  made 
to  hiui  if  the  parties  had  been  working  by  agreement."  But  "  when 
once  we  arrive  at  the  fact  that  an  inadvertence  has  been  the  cause  of  the 
misfortune,  then  the  simple  course  is  to  make  every  just  allowance  for 
outlay  on  the  part  of  the  person  who  has  so  acquired  the  property-,  and 
to  give  back  to  the  owner,  so  far  as  is  possible  under  the  circumstances 
of  the  case,  the  full  value  of  that  which  cannot  be  restored  to  him 
in  specie." 

There  seems  to  us  to  be  no  doubt  that  in  the  case  of  a  wilful  trespass 
the  rule  as  stated  above  is  the  law  of  damages  both  in  England  and  in 
this  country,  tliough  in  some  of  the  State  courts  the  milder  rule  has 
been  applied  even  in  this  class  of  cases.  Such  are  some  that  are  cited 
from  Wisconsin.  Weymouth  v.  Chicago  <fb  Northwestern  Railway  Co., 
17  Wis.  550;  Single  v.  Schneider,  24  id.  299. 

On  the  other  hand,  the  weight  of  authority  in  this  country  as  well  as 
in  England  favors  the  doctrine  that  where  the  trespass  is  the  result  of 
inadvertence  or  mistake,  and  the  wrong  was  not  intentional,  the  value 
of  the  property  when  first  taken  must  govern  ;  or  if  the  conversion 
sued  for  was  after  value  had  been  added  to  it  b}'  the  work  of  the  de- 
fendant, he  should  be  credited  with  this  addition. 

Winchester  v.  Craig,  33  Mich.  205,  contains  a  full  examination  of 
the  authorities  on  the  point.  Heard  v.  James,  49  Miss.  236;  Baker 
v.  W/ieeler,  8  Wend.  (N.  Y.)  505  ;  Baldwin  v.  Porter,  12  Conn.  484. 

While  these  principles  are  sufficient  to  enable  us  to  fix  a  measure  of 
damages  in  both  classes  of  torts  where  the  original  trespasser  is  defend- 
ant, there  remains  a  third  class,  where  a  purchaser  from  him  is  sued,  as 
in  this  case,  for  the  conversion  of  the  property  to  his  own  use.  In 
such  case,  if  the  first  taker  of  the  property  were  guilty  of  no  wilful 
wrong,  the  rule  can  in  no  case  be  more  stringent  against  the  defendant 
who  purchased  of  him  than  against  his  vendor. 

But  the  case  before  us  is  one  where,  b}'  reason  of  the  wilful  wrong 
of  the  party  who  committed  the  trespass,  he  was  liable,  under  the  rule 
we  have  supposed  to  be  established,  for  the  value  of  the  timber  at  De- 
pere  the  moment  before  he  sold  it,  and  the  question  to  be  dec^ided  is 
whether  the  defendant  who  purchased  it  then  with  no  notice  that  the 
property  belonged  to  the  United  States,  and  with  no  intention  to  do 
wrong,  must  respond  by  the  same  rule  of  damages  as  his  vendor  should 
if  he  had  been  sued. 

It  seems  to  us  that  he  must.  The  timber  at  all  stages  of  the  conver- 
sion was  the  property  of  plaintiff.  Its  purchase  by  defendant  did  not 
divest  the  title  nor  the  riglit  of  possession.  The  recovery-  of  any  sum 
whatever  is  l)ased  upon  that  proposition.  This  right,  at  the  moment 
preceding  the  purchase  by  defendant  at  Depere,  was  perfect,  with  no 
right  in  any  one  to  set  up  a  claim  for  work  and  labor  bestowed  on  it 
by  the  wrong-doer.  It  is  also  plain  that  by  purchase  from  the  wrong- 
doer defendant  did  not  acquire  any  better  title  to  the  property  than  his 
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vendor  had.  It  is  not  a  case  where  an  innocent  purchaser  can  defend 
himself  under  that  plea.  If  it  were,  he  would  be  liable  to  no  damages 
at  all,  and  no  recovery-  could  be  had.  On  the  contrary,  it  is  a  case  to 
which  the  doctrine  of  caveat  emptor  applies,  and  hence  the  right  of 
recovery  in  plaintiff. 

On  what  ground,  then,  can  it  be  maintained  that  the  right  to  recover 
against  him  should  not  be  just  what  it  was  against  his  vendor  the  mo- 
ment before  he  interfered  and  acquired  possession?  If  the  case  were 
one  which  concerned  additional  value  placed  upon  the  property  by  the 
work  or  labor  of  the  defendant  after  he  had  purchased,  the  same  rule 
might  be  applied  as  in  case  of  the  inadvertent  trespasser. 

But  here  he  has  added  nothing  to  its  value.  He  acquired  possession 
of  property  of  the  United  States  at  Depere,  which,  at  that  place,  and 
in  its  then  condition,  is  worth  8850,  and  he  wants  to  satisfy  the  claim 
of  the  government  by  the  payment  of  $60.  He  founds  his  right  to  do 
this,  not  on  the  ground  that  anything  he  has  added  to  the  property  has 
increased  its  value  by  the  amount  of  the  difference  between  these  two 
suras,  but  on  the  proposition  that  in  purchasing  the  property  he  pur- 
chased of  the  wrong-doer  a  right  to  deduct  what  the  labor  of  the  latter 
had  added  to  its  value. 

If,  as  in  the  case  of  an  unintentional  trespasser,  such  right  existed, 
of  course  defendant  would  have  bought  it  and  stood  in  his  shoes  ;  but 
as  in  the  present  case,  of  an  intentional  trespasser,  who  had  no  such 
right  to  sell,  the  defendant  could  purchase  none. 

Such  is  the  distinction  taken  in  the  Roman  law  as  stated  in  the  In- 
stitutes of  Justinian,  Lib.  II.  Tit.  I.  sect.  34. 

After  speaking  of  a  painting  by  one  man  on  the  tablet  of  an- 
other, and  holding  it  to  be  absurd  that  the  work  of  an  Apelles  or 
Parrhasius  should  go  without  compensation  to  the  owner  of  a  worth- 
less tablet,  if  the  painter  had  possession  fairl}',  he  says,  as  translated 
by  Dr.  Cooper:  "But  if  he,  or  any  other,  shall  have  taken  away  the 
tablet  feloniously,  it  is  evident  the  owner  may  prosecute  by  action  of 
theft.'" 

The  case  of  Neshitt  v.  St.  Paul  Lumber  Co.,  21  Minn.  491,  is  directly 
in  point  here.  The  Supreme  Court  of  Minnesota  says  :  "  The  defend- 
ant claims  that  because  they  (the  logs)  were  enhanced  in  value  by  the 
labor  of  the  original  wrong-doer  in  cutting  them,  and  the  expense  of 
transporting  them  to  Anoka,  the  plaintiff  is  not  entitled  to  recover  the 
enhanced  value ;  that  is,  that  he  is  not  entitled  to  recover  the  full  value 
at  the  time  and  place  of  conversion."  That  was  a  case,  like  this,  where 
the  defendant  was  the  innocent  purchaser  of  the  logs  from  the  wilful 
wrong-doer,  and  where,  as  in  this  case,  the  transportation  of  them  to  a 
market  was  the  largest  item  in  their  value  at  the  time  of  conversion  by 
defendant ;  but  the  court  overruled  the  proposition  and  affirmed  a  judg- 
ment for  the  value  at  Anoka,  the  place  of  sale. 

To  establish  any  other  principle  in  such  a  case  as  this  would  be  very 
disastrous  to  the  interest  of  the  public  in  the  immense  forest  lands  of 
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the  (government.  It  has  long  been  a  matter  of  complaint  that  the  depre- 
dations upon  these  lands  are  rapidly  destroying  the  finest  forests  in  the 
world.  Unlike  the  individual  owner,  who,  by  fencing  and  vigilant  at- 
tention, can  protect  his  valuable  trees,  the  government  has  no  adequate 
defence  against  this  great  evil.  Its  liberality  in  allowing  trees  to  be 
cut  on  its  laud  for  mining,  agricultural,  and  other  specified  uses  has 
been  used  to  screen  the  lawless  depredator  who  destroys  and  sells  for 
profit. 

To  hold  that  when  the  government  finds  its  own  property  in  hands 
but  one  remove  from  these  wilful  trespassers,  and  asserts  its  right  to 
such  property  by  the  slow  processes  of  the  law,  the  holder  can  set  up 
a  claim  for  the  value  which  has  been  added  to  the  property  by  the 
guilty  party  in  the  act  of  cutting  down  the  trees  and  removing  the 
timber,  is  to  give  encouragement  and  reward  to  the  wrong-doer,  by 
providing  a  safe  market  for  what  he  has  stolen  and  compensation  for 
the  labor  he  has  been  compelled  to  do  to  make  his  theft  effectual  and 
profitable. 

■\Ve  concur  with  the  circuit  judge  in  this  case,  and  the  judgment  of 
the  Circuit  Court  is  Affirmed} 


SECTION    VIII. 

CONFUSION. 

A.   Lawful  or  Accidental. 

SMITH  V.  CLARK. 
Supreme  Court  of  New  York.     1839. 

[Reported  21  Wend.  83.] 

This  was  an  action  of  replevin  tried  at  the  Yates  circuit  in  June, 
1838,  before  the  Hon.  Daniel  Mosele}',  one  of  the  circuit  judges. 

The  plaintiffs  declared  for  the  taking  and  detaining  of  75  barrels  of 
wheat  flour.  The  defendant  pleaded  non  cepit  and  property  in  himself. 
On  the  trial  the  following  facts  appeared :  Charles  Hubbard  owned  a 
flouring  and  custom  mill  on  the  outlet  of  the  Crooked  Lake.  In  Decem- 
ber, 1834,  the  plaintiffs  made  an  agreement  with  him  to  deliver  wheat 
'tt  his  mill,  and  he  agreed  that  for  every  4  bushels  and  55  pounds  of 
wheat  which  should  be  received,  he  would  deliver  the  plaintiffs  one  bar- 
rel of  superfine  flour,  warranted  to  bear  inspection  in  Albany  or  New 
York.  The  plaintiffs  purchased  from  farmers  and  others  nearly  2,000 
bushels  of  wheat,  which  was  from  time  to  time  delivered  at  the  mill, 

1  See  United  Coal  Co.  v.  Cancn  City  Coal  Co.,  24  Col.  116;  Parker  v.  Wat/cross, 
^c.  R.  Co.,  81  Ga.  387  ;  Eoxsie  v.  Empire  Lumber  Co.,  41  Minn.  548. 
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and  put  into  a  bin  witli  ottier  wheat  which  Hubbard  purchased  on  his 
own  account,  and  with  the  toll  xoheat  taken  b^-  him  from  time  to  time. 
Hubbard  delivered  230  barrels  of  flour  to  the  plaintiffs,  but  that  was 
not  enough  to  satisfy  his  contract.  On  the  25th  March,  1835,  he  sold 
100  barrels  of  flour  to  the  defendant,  and  in  May  following  delivered 
him  the  75  barrels  of  flour  in  question,  in  pursuance  of  the  contract  of 
sale.  The  plaintiffs  brought  this  action  and  arrested  the  property  on 
board  a  canal  boat,  in  which  the  defendant  had  caused  it  to  be  shipped 
for  market.  Hubbard  also  sold  between  30  and  50  barrels  of  flour  at 
retail,  and  took  10  or  12  bushels  of  wheat  for  his  own  use.  All  the 
wheat  manufactured  and  used  bj-  Hubbard  was  taken  from  the  same 
bin.  The  plaintiffs  attempted  to  prove  that  the  75  barrels  of  flour  in 
question  had  been  delivered  to  them  b}'  Hubbard. 

The  defendant  moved  for  a  non-suit,  which  was  refused,  and  raised 
other  questions  on  the  charge  of  the  judge,  which  are  noticed  in  the 
opinion  of  the  court.  The  jury,  under  the  charge  of  the  judge,  found 
a  verdict  for  the  plaintiffs,  and  the  defendant  now  moved  for  a  new 
trial. 

H.   'Welles  and  S.  Stevens^  for  defendant. 

S.  Cheever,  for  plaintiffs. 

By  the  Court,  Bronson,  J.  The  contract  between  the  plaintiffs  and 
Hubbard  was,  in  effect,  one  of  sale,  —  not  of  bailment.  The  property 
in  the  wheat  passed  from  the  plaintiffs  at  the  time  it  was  delivered  at  the 
mill,  and  Hubbard  became  a  debtor,  and  was  bound  to  pa}-  for  the  grain 
in  flour,  of  the  specified  description  and  quantity.  There  was  no  agree- 
ment or  understanding  that  the  wheat  delivered  by  the  plaintiffs  should 
be  kept  separate  from  other  grain,  or  that  this  identical  wheat  should  be 
returned  in  the  form  of  flour.  Hubbard  was  only  to  deliver  flour  of  a 
particular  quality',  and  it  was  wholly-  unimportant  whether  it  was  manu- 
factured from  this  or  other  grain.  Jones  on  Bail.  102,  64.  A  different 
doctrine  was  laid  down  in  Seymour  v.  Brown,  19  Johns.  R.  44  ;  but 
the  authority'  of  that  case  has  often  been  questioned.  2  Kent,  589  ; 
Story  on  Bail.  193-194,  285  ;  Buffum  v.  Merry,  3  Mason,  478 ;  and 
the  decision  was  virtuall}^  overruled  in  Hurd  v.  West,  7  Cow.  752,  and 
see  p.  756,  note.  The  case  of  Slaughter  v.  Green^  1  Rand.  (Va.)  R.  3, 
is  much  like  Seymour  v.  Brown.  They  were  both  hard  cases,  and  have 
made  bad  precedents. 

There  was,  I  think,  no  evidence  which  would  authorize  the  jury  to 
find  that  the  flour  in  question  had  been  delivered  by  Hubbard  to  the 
plaintiffs.  There  certainly  was  no  direct  evidence  of  that  fact,  and 
Hubbard  himself  testified  expresslj'  that  there  had  been  no  delivery. 
The  proof  given  by  the  plaintifl["s  of  what  Hubbard  had  said  to  others 
about  the  flour  in  the  mill  was  not  necessarily  inconsistent  with  his 
testimony. 

But  if  there  had  been  a  delivery,  so  that  the  propertj^  in  the  flour 
passed  to  the  plaintiffs,  they  still  labor  under  a  diflJlcult}-  in  relation  to 
the  form  of  the  remedy.     Notwithstanding  the  transfer,  the  property 
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was  left  in  the  possession  and  under  the  care  of  Hubbard.  He  was  a 
bailee  of  the  goods,  and  as  such  would  have  been  answerable  to  the 
plaintiffs  for  any  loss  happening  through  gross  negligence  on  his  part. 
The  defendant  took  the  tlour  by  delivery  from  the  bailee,  who  had  a 
special  property  in  it.  Such  a  taking  is  not  tortious.  Marshall  v. 
JJavis,  1  Wend.  109  ;  Barll  v.  Camp,  16  Wend.  570.  Tlie  plaintiffs 
should  have  counted  on  the  detention,  not  on  the  taking  of  the  goods. 
Banclall  v.  Cook,  17  W^end.  57  ;  10  Wend.  629.  There  must  be  a  new 
trial.  N^ew  trial  granted. 


CHASE  v.   WASHBURN. 
Supreme  Court  of  Ohio.     1853. 

[Re2wrtcd  1  Ohio  St.  244.] 

Error  to  the  Common  Pleas,  reserved  in  the  District  Court  of  Huron 
County  for  decision  by  the  Supreme  Court. 

The  original  action  was  assumpsit,  in  which  the  plaintiff,  Wash- 
burn, sought  to  recover  the  value  of  a  quantity'  of  wheat,  which  had 
been  delivered  bj'  him  to  the  defendants,  Chase  &  Co.,  as  ware- 
housemen, engaged  in  the  produce  business,  at  the  village  of  Milan, 
in  said  county. 

It  appears  from  the  bill  of  exceptions  taken  in  the  case  that  on  the 
trial  of  the  cause  in  the  Common  Pleas,  Washburn  offered  in  evidence 
sundr}'  warehouse  receipts,  given  him  b}'  Chase  &  Co.  for  wheat  de- 
livered at  various  times,  between  the  month  of  October,  1847,  and  the 
month  of  August,  1849,  amounting  in  the  aggregate  to  six  hundred 
bushels  and  more.  The  receipts  are  similar  in  form  and  effect,  and  the 
first  in  date,  which  ma}'  be  taken  as  a  sample  of  the  others,  is  as 
follows :  — 

"Milan,  O.,  Xov.  5,  1847. 

Received  in  store  from  J.  C.  Washburn  (by  son),  the  following  articles  to 
wit:  Thirty  bushels  of  wheat.  H.  Chase  &  Co." 

It  further  appears  that  the  agent  of  Washburn  was  introduced  as  a 
witness,  who  testified  that  he  had  been  instructed  by  Washburn,  the  de- 
fendant in  error,  when  he  delivered  the  first  load  of  the  wheat,  not  to 
sell  the  wheat  for  less  than  one  dollar  per  bushel,  and  if  he  could  not 
get  that,  to  leave  it  in  store  with  Chase  &  Co.,  the  plaintiffs  in  error, 
and  that  he  told  Chase  that  Washburn  had  five  or  six  hundred  bushels 
to  draw,  and  that  Chase  at  the  time  told  the  agent,  when  he  left  the 
first  load,  that  they  (Chase  &  Co.)  would  pay  the  highest  price  when 
Washburn  should  call  for  it.  The  wheat  was  accordingl}'  from  time 
to  time  delivered,  and  in  May,  1850,  a  demand  was  made  for  either  the 
wheat  or  the  money,  and  both  refused. 


CHASE  V.  WASHBURN.  81 

Chase  then  offered  evidence  tending  to  prove  that  his  warehouse  was 
burnt  on  the  night  of  the  26th  of  October,  1849,  and  that  there  was  then 
TOnsumed  in  it  sufficient  wheat  to  answer  all  his  outstanding  receipts. 
He  also  offered  evidence  tending  to  prove  that  the  custom  at  Milan  was 
to  store  all  wheat  received  in  a  common  mass  and  to  ship  from  the  same 
as  occasion  required,  and  that  this  custom  was  understood  by  Wash- 
burn ;  also  that  the  custom  was,  when  parties  called  for  their  pay,  either 
to  pay  the  highest  market  price,  or  deliver  wheat  to  tbe  holder  of 
the  receipts. 

Washburn  then  offered  rebutting  evidence,  tending  to  prove  that 
Chase  had  not  sufficient  wheat  in  his  warehouse,  at  the  time  of  the  fire, 
to  answer  all  his  outstanding  receipts,  and  also  that  the  warehouse  was 
emptied  of  all  wheat  between  the  date  of  the  last  receipt  given  Wash- 
burn and  the  time  of  the  fire. 

Upon  ttiis  state  of  facts  the  counsel  for  Chase  asked  the  court  to 
charge  the  jury,  "  that  the  customs  at  Milan,  if  known  to  Washburn,  in 
the  absence  of  an  express  contract,  became  a  part  of  the  contract  be- 
tween the  parties,  and  if  the  jury  should  find  that  Chase  had  sufficient 
wheat  on  hand  at  the  time  of  the  fire  to  answer  all  his  outstanding  re- 
ceipts, that  he  was  not  liable  in  this  action,  and  that  neither  the  min- 
gling of  the  wheat  nor  the  shipment  of  it  would  make  Chase  liable,  if  he 
had  a  sufficient  amount  on  hand  at  the  time  of  the  fire  to  answer  his 
outstanding  receipts." 

The  court,  however,  refused  to  charge  as  requested.  The  bill  of  ex- 
ceptions sets  out  the  charge  of  the  court  in  full,  to  which  the  counsel 
for  the  defendants  below  excepted.  The  verdicit  and  judgment  was  in 
favor  of  the  plaintiff  below,  to  reverse  which  this  writ  of  error  is 
brought. 

It  is  alleged  for  error  that  the  court  of  Common  Pleas  erred  in  their 
charge  as  follows,  to  wit :  — 

1st.  Because  that  court  charged  the  jury,  "  that  if  they  should 
find  that  the  wheat  was  received  and  put  in  mass,  with  other  wheat  of 
defendant,  and  that  received  of  other  persons,  with  the  understanding 
that  the  wheat  was  to  be  at  the  disposal  of  the  defendant,  either  to  re- 
tain or  to  ship  it,  and  with  the  agreement  that  when  the  receipts  were 
presented  the  defendant  would  either  pay  the  market  price  therefor  or 
re-deliver  the  wheat  or  other  wheat  equal  in  amount  and  quality  ;  then, 
if  the  jury  should  further  find  that  the  wheat  thus  left  prior  to  the  fire 
had  all  been  shipped  and  disposed  of,  the  defendant  cannot  be  excused 
unless  there  was  an  agreement  between  the  parties  that  the  wheat  sub- 
sequently purchased  by  defendant  was  to  be  substituted  in  place  of  that 
left  by  plaintiff,  and  to  be  his  property." 

2nd.  Because  the  court  charged  the  jury  "  that  where  a  warehouse- 
man receives  grain  on  deposit  with  an  understanding  that  he  may  if  he 
choose  dispose  of  it,  and  that  he  will,  when  demanded,  return  other 
grain  or  pay  for  it,  in  case  of  such  a  disposition  he  is  bound  to  do  the 
one  or  the  other.     A  subsequent  purchase  of  grain  by  the  warehouse- 
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man,  for  the  purpose  of  meeting  the  demand  for  grain  thus  received, 
would  not  be  sufficient  to  vest  the  property  in  the  plaintiff." 

;>rd.  Because  that  court  refused  to  charge  the  jury  that  the  custom  at 
Lilian,  as  proved  by  defendants  if  known  to  plaintiff,  was  a  part  of  the 
contract  between  the  parties. 

Osborne  and  Taylor^  for  plaintiff. 

Worcester  and  Penneicell,  for  defendant. 

Bautley,  J.  To  determine  which  of  the  parties  in  this  case  shall 
sustain  the  loss  of  the  property  in  question  occasioned  by  the  accident, 
it  becomes  necessary  to  ascertain  the  true  nature  and  character  of  the 
transaction  between  them,  and  the  rights  created  and  duties  imposed 
thereby.  It  was  either  a  contract  of  sale,  a  mutuian,  or  a  deposit.  If 
a  contract  of  sale,  the  right  of  property  passed  to  the  purchaser  on 
deliver^-,  and  the  article  was  thereafter  held  by  him  at  his  own  risk. 
If  a  mutimm,  the  absolute  property  passed  to  the  mutuary-,  it  being  a 
deliver}-  to  him  for  consumption  or  appropriation  to  his  own  use  ;  he 
being  bound  to  restore  not  the  same  thing,  but  other  things  of  the  same 
kind.  Thus,  it  is  held,  that  if  corn,  wine,  mone}',  or  an}'  other  thing 
which  is  not  intended  to  be  delivered  back,  but  only  an  equivalent  in 
kind,  be  lost  or  destroyed  by  accident,  it  is  the  loss  of  the  borrower  or 
mutuary  ;  for  it  is  his  property,  inasmuch  as  he  received  it  for  his  own 
consumption  or  use,  on  condition  that  he  restore  the  equivalent  in  kind. 
And  in  this  class  of  cases,  the  general  rule  is  ejus  est  periculum,  cujvs 
est  dominium.  Story  on  Bailments,  §  283  ;  Jones  on  Bailments,  64  ; 
2  Ld.  Raym.  916.  But  if  the  transaction  here  was  a  deposit,  the  prop- 
erty remained  in  the  bailor,  and  was  held  by  the  bailee  at  the  risk  of 
the  bailor,  so  long  as  he  observed  the  terms  of  the  contract,  in  so  doing. 
But  if  the  bailee  shipped  the  wheat  and  appropriated  the  same  to  his  own 
use,  in  violation  of  the  terms  of  the  bailment,  before  the  burning  of  his 
warehouse,  he  became  liable  to  the  bailor  for  the  value  of  the  property. 

"What  then  was  the  real  character  of  the  transaction  between  the 
parties?  The  receipt  I  suppose  to  be  in  the  ordinary  form  of  ware- 
house receipts,  and  such  as  would  be  proper  to  be  delivered  by  a 
warehouse  depositary  of  wheat,  to  the  owner,  upon  its  being  received 
into  a  warehouse,  for  temporary  safe-keeping,  and  to  be  re-delivered  to 
the  owner  on  demand.  The  obligation  or  contract  which  the  law  would 
imply  as  against  the  warehouseman,  on  the  face  of  such  a  receipt,  would 
be,  that  he  should  use  due  diligence,  in  the  care  of  the  property,  and 
that  he  should  re-deliver  it  to  the  owner,  or  to  his  order,  on  demand, 
upon  being  paid  a  reasonable  compensation  for  his  services  ;  and  if  the 
warehouseman,  under  such  circumstances,  should,  without  the  consent 
of  the  owner,  mix  the  wheat  with  other  wheat,  belonging  to  himself  or 
other  persons,  and  ship  the  same  to  market,  for  sale,  he  would  be  liable 
to  the  owner  for  the  value  of  the  wheat  thus  deposited  with  him. 

The  receipts  themselves  are  silent  as  to  the  time  the  wheat  was  to  be 
kept,  the  price  to  be  paid  for  its  custody,  when  or  how  to  be  paid,  whose 
property  it  was  to  be  after  delivery  into  the  warehouse,  and  what  dls- 
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position  was  to  be  made  of  it.  But  it  is  claimed  that,  inasmuch  as 
written  receipts,  whether  for  money  or  other  propert}-,  are  always  sub- 
ject to  explanation  by  parol,  that  the  terms  on  which  this  wheat  was 
delivered  can  be  explained  by  the  declarations  of  the  parties  at  the  time 
of  the  deliver}'  of  the  first  load  of  wheat,  and  also  by  the  custom  of 
trade  which  prevailed  among  warehousemen  at  Milan  ;  and  that,  by 
such  explanation  it  is  shown  that  the  real  transaction  was  tliat  the 
wheat  was  :eceived,  and,  with  the  consent  of  the  depositor,  put  in  mass 
with  other  wheat  of  the  wan  houseman,  and  that  received  of  other  per- 
sons, with  the  understanding  that  the  wheat  was  to  be  at  the  disposal 
of  the  warehouseman,  either  to  retain  or  ship  it,  and  that  when  the  re- 
ceipts should  be  presented  by  the  depositor  the  warehouseman  should 
either  pa}-  the  market  price  therefor  or  re-deliver  the  wheat,  or  deliver 
other  wheat  equal  in  amount  and  quality. 

If  these  terms  were  incorpoi'ated  into  the  contract,  they  could  not 
have  excused  the  liabilitj'  of  the  warehouseman  in  this  case.  The  dis- 
tinction between  an  irregular  deposit,  or  a  inutuum,  and  a  sale,  is  some- 
times drawn  with  great  nicety,  but  it  is  clearly  marked,  and  has  been 
settled  by  high  authority.  In  case  of  a  regular  deposit,  the  bailee  is 
bound  to  return  the  specific  article  deposited  ;  but  where  the  depositary 
is  to  return  another  article  of  tlie  same  kind  and  value,  or  has  an  option 
to  return  the  specific  article,  or  another  of  the  same  kind  and  value,  it 
is  an  irregular  deposit  or  mutuum^  and  passes  the  property  as  fully  as 
a  case  of  ordinary  sale  or  exchange.  Sir  William  Jones  says,  "  It  mav 
be  proper  to  mention  the  distinction  between  an  obligation  to  restore 
the  specific  things,  and  a  power  or  necessity  of  returning  others  of 
equal  value.  In  the  first  case,  it  is  a  regular  bailment ;  in  the  second 
it  becomes  a  debt."  In  the  latter  case,  he  considers  the  whole  property 
transferred. 

Judge  Story,  in  his  commentaries  on  the  law  of  bailment,  says, 
"  The  distinction  between  the  obligation  to  restore  the  specific  things, 
and  the  obligation  to  restore  other  things  of  the  hke  kind  and  equal  in 
value,  holds  in  cases  of  hiring,  as  well  as  in  cases  of  deposits  and  gra- 
tuitous loans.  In  the  former  cases,  it  is  a  regular  bailment;  in  the 
latter,  it  becomes  a  debt  or  innominate  contract.  Thus,  according  to 
the  famous  laws  of  Alfenus,  in  the  Digest,  "  if  an  ingot  of  silver  is  de- 
livered to  a  silversmith  to  make  an  urn,  the  whole  property  is  trans- 
ferred, and  the  employee  is  onh'  a  creditor  of  metal  equal!}'  valuable, 
which  the  workman  engages  to  pay  in  a  certain  shape,  unless'  it  is 
agreed  that  the  specific  silver  and  none  other  shall  be  wrought  up  in 
the  urn."     Story  on  Bailments,  §  439. 

In  all  this  class  of  cases,  the  risk  of  loss  b}'  unavoidable  accident  at- 
taches to  the  person  who  takes  the  control  or  dominion  over  the  prop- 
erty. When,  therefore,  Washburn's  wheat  was  delivered  to  Chase  & 
Co.,  and  became  subject  to  their  disposal,  either  to  retain  or  to  ship  it  on 
their  own  account,  the  property  passed,  and  the  risk  of  loss  b}'  accident 
followed  the  dominion  over  it. 
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The  doctrine  here  adopted  was  at  one  time  somewhat  obscured  by  the 
opinion  of  Chief  Justice  Spencer,  in  the  case  of  Seymours  v.  Broun, 
It)  John.  Rep.  44,  in  which  the  court  decided  that  where  tlie  plaintiff 
deHvered  wheat  to  the  defendants,  on  an  agreement  that  for  ever}-  five 
bushels  of  wheat  the  plaintirts  should  deliver  at  the  defendants'  mill, 
they,  the  defendants,  would  deliver  in  exchange  one  barrel  of  flour,  was 
a  bailment,  locatio  operis  faciendi ;  and  the  wheat  having  been  con- 
sumed by  fire,  through  accident,  the  defendants  were  not  liable  on  their 
agreement  to  deliver  the  flour.  This  decision,  however,  was  disapproved 
of  by  Chancellor  Kent,  as  not  being  conformable  to  the  true  and  settled 
doctrine  laid  down  by  Sir  William  Jones,  who  has  been  styled  the  great 
oracle  of  the  law  of  bailment.  2  Kent's  Com.  464.  And  the  decision 
has  been  distinctly  overruled  by  repeated  subsequent  adjudications  in 
the  State  of  New  York.  Hard  v.  West^  7  Cowen,  752  ;  Smith  v. 
Clark,  21  Wend.  83;  Norton  v.  Woodruff,  2  Comstock,  153;  3Ial- 
lory  V.   Willis,  4  Comstock,  77  ;  and  Pierce  v.  Ske^ick,  3  Hill,  28. 

The  same  doctrine  has  been  affirmed  in  the  case  of  Baker  v.  Roberts, 
8  Greenleafs  R.  101,  and  also  Evnng  v.  French,  1  Blackford,  354. 
In  the  latter  case,  a  quantity  of  wheat  having  been  delivered  b}'  the 
plaintiff  to  the  defendants,  at  their  mill,  to  be  exchanged  for  flour,  and 
the  defendants  having  put  the  wheat  into  their  common  stock  of  wheat, 
the  mill,  with  the  wheat,  was  afterwards  casuall}'  destro3'ed  b}'  fire. 
The  court  held  that  the  defendants  were  liable  for  a  refusal  to  deliver 
the  flour.  If  in  that  case  the  agreement  of  the  parties  had  been  that 
the  flour  to  be  furnished  should  be  the  flour  which  should  be  manufac- 
tured from  the  specific  wheat  delivered,  instead  of  an  exchange  of  wheat 
for  flour,  it  would  have  been  a  bailment,  and  the  loss  would  have  fallen 
upon  the  plaintiff. 

In  the  case  of  Buffwn  v.  Merry,  3  Mason,  478,  where  the  plaintiff 
had  delivered  to  the  defendant  cotton  yarn  on  a  contract  to  manufacture 
the  same  into  cotton  plaids,  and  the  defendant  was  to  find  filling,  and 
to  weave  so  many  j-ards  of  plaids,  at  eighteen  cents  per  yard,  as  was 
equal  to  the  value  of  the  yarn  at  sixty-five  cents  per  pound,  it  was  held 
to  be  a  sale  of  the  yarn  ;  and  that,  by  the  delivery  of  it  to  the  defend- 
ant, it  became  his  property,  and  he  was  responsible  for  the  delivery  of 
the  plaid,  notwithstanding  the  loss  of  the  yarn  by  an  accidental  fire. 
But  had  the  plaintiff'  and  the  defendant  agreed  to  have  the  particular  yarn, 
with  filling  to  be  found  by  the  defendant,  made  into  plaids  on  joint  ac- 
count, and  the  plaids,  when  woven,  were  to  be  divided  according  to 
their  respective  interests  in  the  value  of  the  materials  ;  but,  before  the 
division,  the  plaids  had  been  destroyed  by  accident,  the  loss,  in  the 
opinion  of  Judge  Story,  would  have  been  mutual,  each  losing  the  mate- 
rials furnished  by  himself. 

The  case  of  Slaughter  v.  Green,  1  Randolph,  3,  and  also  the  case  of 
Inylehright  v.  Hammond,  19  Ohio  Rep.  337,  are  relied  upon  as  sus- 
taining the  plaintiffs  in  error.  These  two  cases,  on  examination,  do  not 
sustain  the  doctrine  of  the  case  of  Seymours  v.  Broion,  above  referred  to 
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in  19  Johns.  Rep.  On  the  contran*,  instead  of  an  exchange  of  wheat  for 
flour,  in  each  of  the  cases,  by  the  express  terms  of  the  contract,  the 
tlour  to  be  returned  was  to  be  manufactured  out  of  the  wheat  furnished. 
In  the  former  case,  the  written  receipts  given  for  the  wheat  expressly 
provided,  "  that  it  is  received  to  he  groicnd,''  which  excludes  the  idea 
of  passing  the  ownership  to  the  miller.  And  in  the  latter  case,  it  was 
also  expressly  provided  by  the  agreement,  that  the  flour  in  controversy 
was  '•'■to  he  made  oict  of  the  xoheat  furnished  hy  Hammond"  and 
"  the  flour  made  therefrom  was  to  he  delivered  at  Stenhenville  for  said 
Hammond's  use.""  In  both  these  cases,  therefore,  the  hmitation  in  the 
agreement  of  the  parties  imported  a  bailment,  and  not  an  exchange  for 
flour.  And  this  character  of  the  transaction  is  not  lost  either  because 
the  custom  of  the  country  in  reference  to  which  the  wheat  was  received, 
warranted  the  mixing  of  it  with  the  wheat  of  others,  received  on  like 
terms  ;  or  because,  by  the  express  consent  of  the  parties,  the  wheat 
was  mixed  with  other  wheat  in  the  mill,  belonging  to  the  miller  himself. 
When  the  owners  of  wheat  consent  to  have  their  wheat,  when  delivered 
at  a  mill  or  warehouse,  mixed  with  a  common  mass,  each  becomes 
the  owner  in  common  with  others,  of  his  respective  share  in  the  com- 
mon stock.  And  this  would  not  give  the  bailee  any  control  over  the 
property  which  he  would  not  have,  if  the  wheat  of  each  one  was  kept 
separate  and  apart.  If  the  wheat,  thus  thrown  into  a  common  mass,  be 
delivered  for  the  purpose  of  being  converted  into  flour,  each  owner  will 
be  entitled  to  the  flour  manufactured  from  his  proper  quantity  or  pro- 
portion in  the  common  stock.  If  a  part  of  the  wheat  held  in  common 
belong  to  the  bailee  himself,  he  could  not  abstract  from  the  common 
stock  any  more  than  his  own  appropriate  share  without  a  violation  of 
the  terms  of  the  bailment ;  and  such  a  breach  of  his  engagement  could 
not  be  cured  by  his  procuring  other  wheat,  to  be  delivered  to  supply  the 
place  of  that  thus  wrongfully  taken.  But  if  the  wheat  be  thrown  into 
the  common  heap,  with  the  understanding  or  agreement,  that  the  per- 
son receiving  it,  ma^'  take  from  it  at  pleasure  and  appropriate  the  same 
to  the  use  of  himself  or  others,  on  the  condition  of  his  procuring  other 
wheat  to  supply  its  place,  the  dominion  over  the  property  passes  to  the 
depositaiy,  and  the  transaction  is  a  sale,  and  not  a  bailment. 

It  is  claimed  that  the  court  ^  Common  Pleas  erred  in  refusing  to 
charge  the  jury,  as  requested,  that  the  custom  among  warehousemen 
at  Milan,  in  the  absence  of  an  express  contract,  if  known  to  Washburn, 
became  a  part  of  the  contract. 

A  custom,  it  is  true,  is  not  admissible,  either  to  contradict  or  alter 
the  terms  or  legal  impoi't  of  a  contract,  or  to  change  the  title  to  prop- 
erty by  varying  a  general  rule  of  law.  But  a  custom,  when  full}'  estab- 
lished, becomes  the  law  of  the  trade  in  reference  to  which  it  exists ; 
and  the  presumption  is  that  the  parties  intended  to  conform  to  it,  when 
they  have  been  silent  on  the  subject.  Its  ofl3ce  is  to  interpret  the  other- 
wise indeterminate  intentions  of  the  parties,  and  to  ascertain  the  nature 
and  extent  of  their  contract,  arising  not  from  express  stipulations,  but 
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from  mere  implications  and  presumptions,  and  of  acts  of  doubtful  and 
equivocal  cliaracter.  I  am  not  prepared  to  say  that  the  customs  at 
Milan,  if  fully  established,  and  known  to  both  the  parties  to  a  contract, 
for  the  delivery  of  wheat  to  a  warehouseman,  may  not  be  regarded  as 
law,  as  well  as'  the  customs  of  London,  or  of  Kent.  But,  unfortunately 
for  the  plaintiffs  in  error,  the  customs  of  Milan,  as  the  evidence  tended 
to  prove,  according  to  the  bill  of  exceptions,  very  clearly  showed  the 
transaction  between  the  parties  in  this  case,  to  be  a  contract  of  sale, 
iind  not  a  bailment.  Had  the  court,  therefore,  charged  as  requested 
upon  this  point,  it  could  not  have  aided  the  defence  set  up  against  the 
action.  So  that  if  the  court  did  err  in  this  particular,  no  injury  was 
therefore  done  to  the  plaintiffs  in  error.  Judgment  affirmed} 
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Replevin.     Defendants  bring  error.     Affirmed. 

Blair,  Kingsley  &  Kkinhaus,  for  appellant. 

Norris  &  Uhl,  for  appellee. 

CooLEY,  J.  Replevin  for  a  quantit}'  of  wheat.  The  following  facts 
were  developed  on  the  trial : 

The  firm  of  Hibbard  &  Graff,  composed  of  Wellington  Hibbard  and 
Peter  Graff,  Jr.,  were  merchant  millers  in  Grand  Rapids,  owning  and 
operating  two  mills,  known  respectively  as  the  Crescent  and  the  Valley 
City.  With  each  mill  was  an  elevator  in  which  they  stored  wheat  for 
tln'ir  own  purposes,  and  also  received  and  stored  for  farmers  and  others. 
Plaintiff,  from  time  to  time,  from  Marcli,  1878,  to  March,  1880,  deliv- 
ered to  them  wheat  which  they  received  into  their  elevators.  The  man- 
ner of  doing  the  business  was  as  follows  :  The  wheat  was  drawn  from 
the  plaintiff^s  farm  in  wagons,  discharged  into  the  weighing  hopper  and 
elevated  into  the  mills,  where  it  was  deposited  in  bins  with  other  wheat 
of  like  kind  and  quality.  A  slip  or  ticket  specifying  the  weight  of  the 
load  was  delivered  to  the  driver  of  the  team,  and  when  a  sufficient  num- 
ber of  these  were  gotten  together  the  plaintiff  surrendered  them  to  tlie 
firm,  and  received  in  lieu  a  receipt  on  a  printed  blank.  The  receipts 
taken  were  all  of  the  same  form,  and  the  following  is  a  copy  of  one  of 
them  : 

"  No.  96.  820  bus.  Crescent  Mills, 

"Grand  Rapids,  Mich.,  March  2G,  1878. 
"  Received  of  William  B.  Ledyard  b}-  L.  Byrne  820  bushels  number 
One  wheat  at  owner's  risk  from  elements,  at  10  cents  less  Detroit  quo- 
tations for  same  grade  when  sold  to  us. 

"  Stored  for        days.  "  Hibbard  &  Graff." 

1  See  Rahilhj  v.  Wilson,  3  Dillon,  420. 
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The  wheat  was  all  stored  with  plaintiffs  knowledge  in  bins,  from 
which  the  firm  drew  from  day  to  day  for  the  purposes  of  their  business 
and  manufacture.  The  quantity  in  the  bins  changed  from  day  to  day 
as  it  was  depleted  b}'  drafts  and  replenished  by  new  deposits.  No  stor- 
age was  ever  charged,  and  the  dealings  between  the  parties  remained 
entirely  unsettled  and  open  until  the  failure  of  Hibbard  &  Graff  in 
March,  1880.  Plaintiff,  according  to  his  evidence,  then  demanded  his 
wheat,  and  failing  to  obtain  it  brought  this  suit.  The  defendants 
undertook  to  show  that  he  demanded  not  the  wheat  but  the  price  of 
it;  but  on  this  point  the  verdict  of  the  jury  was  against  them. 

Upon  the  facts  the  question  of  law  is  presented  whether  the  receipts 
which  the  plaintiff  took  from  the  firm  evidenced  a  sale  or  a  bailment.  If 
the  wheat  was  sold  to  Hibbard  &  GrafE  when  it  was  delivered  to  them, 
it  was  not  pretended  that  this  action  would  lie  ;  but  the  plaintiff  con- 
tended that  the  delivery  of  the  wheat  constituted  a  bailment,  and  that 
it  was  at  bis  option  afterwards  to  take  the  value  at  ten  cents  less  than 
Detroit  quotations,  or  to  receive  back  the  wheat  or  an  equal  quantity 
of  the  same  kind  and  qualit}-.  Storage  in  the  elevators  with  other  wheat, 
it  was  claimed,  only  makes  the  plaintiff  owner  in  common  witli  others, 
and  he  had  a  right  to  reclaim  his  own  at  any  time,  as  long  as  the  requi- 
site quantity  remained.  The  defendants  on  the  other  hand  contended 
that  the  case  differed  radically  from  the  ordinary  case  of  the  storage  of 
grain  in  elevators.  The  wheat  deposited  in  this  case  became  part  of  a 
common  stock  with  the  wheat  of  the  millers  themselves,  and  was  in  their 
hands  for  consumption  in  their  discretion  ;  the  millers  might  use  and 
consume  as  their  own  the  whole  ;  it  was  not  delivered  to  them  for  the 
primary  purpose  of  storage  simpliciter,  but  in  addition  to  the  bailment 
it  was  with  the  understanding  that  it  might  be  and  would  be  put  into 
the  current  consumable  stock.  And  the  general  proposition  is  asserted 
that  where  grain  is  deposited  with  any  person  with  the  understanding 
that  he  may  use  it  on  his  own  account,  and  when  the  depositor  desires 
to  sell,  that  the  other  will  pay  the  highest  price,  or  return  a  like  quan- 
tity or  quality,  the  transaction,  if  not  an  immediate  sale,  is  a  sale  at  the 
option  of  the  receiver.  Nelson  v.  Broxcn,  44  Iowa,  455  ;  Sexton  v. 
Graham^  53  Iowa,  181 ;  Nelson  v.  Broxcn,  53  Iowa,  555. 

It  was  agreed  on  both  sides  that  the  "owner"  mentioned  in  the  re- 
ceipt must  be  understood  to  be  the  depositor  —  the  plaintiff.  As  by  the 
receipt  the  grain  was  declared  to  be  at  his  risk,  for  the  time  being,  it 
must  have  continued  to  be  at  his  risk  until  some  act  was  aftdrwards 
done  by  one  party  or  the  other  to  convert  what  at  first  was  manifestly 
a  bailment  into  a  sale.  The  plaintiff  could  not  be  creditor  for  the  pur- 
chase price  so  long  as  he  remained  owner,  and  the  receiptors  could  not 
be  debtors  for  the  purchase  price  so  long  as  the  risks  of  accidental  de- 
struction remained  upon  the  depositor.  The  depositor  would  convert 
the  bailment  into  a  sale  by  notifying  the  receiptors  of  his  election  to 
receive  the  price  fixed  according  to  the  terms  of  the  contract;  and  the 
receiptors,  it  is  claimed,  would  convert  it  into  a  sale  by  consuming  the 
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wheat  in  the  regular  course  of  their  business,  as  the  parties  must  have 
understood  it  was  Hlvcly  they  would  do. 

The  question  now  made  could  not  have  arisen  if  the  warehousemen 
had  not  been  millers  as  well.  But  unless  the  local  usage,  or  the  course 
of  dealings  between  the  parties  referred  to  farther  on,  shall  be  found  to 
affect  the  case,  the  fact  tliat  the  receiptors  for  the  wheat  transacted 
business  in  the  two  capacities  of  warehousemen  and  millers,  would  not 
be  of  importance,  and  certainly  could  not  affect  the  construction  of  their 
business  contracts.  If  as  warehousemen  they  gave  warehouse  receipts 
for  grain  received  in  store,  the  receipts  must  be  construed  b}^  their  terms 
and  by  commercial  usage  ;  in  commercial  circles  they  would  be  under- 
stood to  represent  the  title  to  the  quantity  of  grain  specified  ;  and  though 
the  quantity  in  store  might  fluctuate  from  day  to  day  as  grain  would  be 
received  and  delivered  out,  this  would  not  affect  the  title  of  the  holder 
of  receipts,  who  would  be  at  liberty  to  demand  and  receive  his  proper 
quantity  at  any  time,  if  so  much  remained  in  store.  But  if  the  quantity 
in  store  is  reduced  by  consumption  instead  of  by  shipment  or  sale,  it  is 
not  apparent  that  the  rights  of  the  holder  of  the  receipts  should  be  any 
different.  It  is  true  if  the  wheat  is  all  consumed,  and  the  amount  in 
store  is  not  kept  good  so  that  a  demand  for  the  wheat  can  be  responded 
to,  and  if  the  consumption  is  by  consent  of  the  owner,  express  or  im- 
plied, the  consumption  under  such  circumstances  ma}'  be  justly  regarded 
as  a  meeting  of  the  minds  of  the  parties  upon  a  sale ;  but  so  long  as 
grain  is  kept  in  store  from  which  the  receipts  ma}'  be  met,  the  fair  pre- 
sumption is  that  it  is  intended  they  shall  be  so  met ;  and  this  presump- 
tion would  only  be  overcome  by  some  act  unequivocal  in  its  nature. 

The  circuit  judge  instructed  the  jur}'  that  in  the  absence  of  any  elec- 
tion b}'  the  plaintiff  to  take  the  price,  the  bailment  continued  so  long  as 
an}-  portion  of  the  wheat  deposited  by  the  plaintiff  remained  in  store, 
and  he  was  entitled  to  take  the  quantity  specified  in  his  receipts  from 
any  that  remained  in  store  with  which  his  own  wheat  had  been  min- 
gled. The  judge  may  perhaps  have  erred  in  attaching  importance  to 
the  question  whetlier  any  portion  of  the  identical  grain  deposited  by  the 
plaintiff  remained  in  store,  but  if  so  the  error  favored  the  defendants 
and  they  cannot  complain  of  it. 

There  are  other  questions,  however,  arising  upon  an  offer  of  defend- 
ants to  show  a  local  usage,  in  the  light  of  which  they  claim  the  receipts 
are  to  be  construed  ;  and  also  a  course  of  dealing  between  the  parties 
which  it  is  supposed  will  bear  upon  the  construction.  The  evidence 
upon  these  subjects  was  received  by  the  circuit  judge  provisionally,,  but 
afterwards  stricken  out. 

The  evidence  as  to  the  dealings  between  the  parties  was  not  very 
conclusive  in  its  tendency.  Mr.  Hibbard  testified  that  he  had  received 
wheat  from  the  plaintiff  in  the  same  way  ever  since  1874,  and  that 
always  when  the  plaintiff  got  ready  to  sell,  he  called  for  his  pay  and 
received  it.  Every  bailment  thus  became  a  sale.  His  testimony  tended 
to  show,  also,  that  Hibbard  &  Graff  were  never  storers  of  grain  except 
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for  the  purposes  of  manufacture.  The  plaintiff  himself  testified  that  he 
never  sold  to  Hibbard  &  Graff  but  twice;  the  last  time  being  in  1877. 
But  if  the  receipts  which  are  in  evidence  impl}-,  as  we  think  they  do,  an 
option  in  the  holder  to  name  his  time  and  take  the  price,  or  instead  thereof 
to  demand  the  wheat,  it  cannot  be  important  that  under  two  or  many 
similar  receipts  the  plaintiff  had  on  previous  occasions  elected  to  sell.  If 
he  found  millers  here  with  storage  facilities,  and  stored  his  grain  with 
them  under  contracts  which  reserved  to  him  an  option,  the  reservation 
of  the  option  implied  that  he  might  on  different  occasions  exercise  it 
differently.  An  option  is  reserved  to  give  that  libert}-;  and  however 
often  the  choice  may  be  exercised  the  same  way,  the  libertj'  will  still 
remain  while  the  same  contract  remains  to  be  entered  into.  Choosing 
alike  man}'  times  can  imply  no  promise  or  understanding  that  the  choice 
shall  be  made  always. 

The  evidence  of  local  usage  was  altogether  insufficient  to  establish  a 
custom.  It  was  testified  that  the  millers  of  Grand  Rapids  were  accus- 
tomed to  receive  wheat  in  their  mills  from  farmers  and  others,  and  that 
the  depositors  called  when  they  pleased  and  took  the  market  price.  But 
there  was  no  evidence  of  any  general  usage  in  Grand  Rapids  for  the 
millers  to  receive  wheat  in  store  and  issue  for  it  receipts  like  those 
issued  by  Hibbard  &  Graff  and  which  are  in  question  here.  The  evi- 
dence on  the  other  hand  rather  tended  to  show  that  these  receipts  were 
in  some  respects  peculiar,  and  especially  in  the  clause  which  provided 
that  the  wheat  should  be  at  the  owner's  risk.  Usage  can  never  change 
the  written  stipulations  of  parties,  though  it  may  aid  in  the  explanation 
of  their  terms,  and  perhaps  add  incidents  in  respect  to  which  thej^  are 
silent :  Eager  v.  Atlas  Ins.  Co.,  14  Pick.  141  ;  JPavey  v.  J3urch,  3  Mo. 
447 ;  Farrar  v.  StacJcpole,  6  Me.  154  ;  Randall  v.  Smith,  63  Me.  105  ; 
s.  c  18  Am.  Rep.  200  ;  Boorman  v.  Jenkins,  12  Wend.  566  ;  Daicson 
V.  Kittle,  4  Hill,  107;  Erioin  v.  Clark,  13  Mich.  10;  JST.Y.  Iron  3Iine 
V.  Citizens'  Bank,  44  Mich.  345  ;  and  the  requirement  that  it  shall  be 
certain,  definite,  uniform  and  notorious  is  imperative.  Kendalls.  Rus- 
sell, 5  Dana,  501  ;  Parrott  v.  Thacher,  6  Pick.  426  ;  Thvoing  v.  Great 
Western  Ins.  Co.,  Ill  Mass.  109.  "Doubt  must  be  wholly  eliminated 
from  the  evidence  adduced  or  the  usage  is  not  well  proved."  Adams 
V.  Pittsburg  Ins.  Co.,  76  Penn.  St.  411,  414.  This  general  principle 
is  illustrated  by  numerous  cases,  among  which  are  Whitney  v.  Ocean 
Ins.  Co.,  14  La.  485  ;  s.  c.  33  Am.  Dec.  598  ;  Patton  V.  Magrath,  Dud- 
ley, 159  ;  s.  c.  31  Am.  Dec.  552;  Touro  v.  Casslii,  1  Nott  &  McC. 
173  ;  s.  c.  9  Am.  Dec.  680  ;  Walls  v.  Bailey,  49  N.  Y.  464;  Karris  v. 
Tumhridge,  83  N.  Y.  92 ;  Isham  v.  Fox,  7  Ohio  St.  321 ;  Karper  v. 
Pound,  10  Ind.  32;  Lamb  v.  Klaus,  30  Wis.  94  ;  Hinton  v.  Coleman, 
45  Wis.  165  ;  Kilgore  v.  Bulkley,  14  Conn.  390;  Bissell  v.  Ryan,  23 
111.  566  ;  Leggat  v.  Sands  Ale  Co.,  60  111.  158  ;  Walsh  v.  Mississippi, 
&c.  Co.,  52  Mo.  434  ;  Ober  v.  Carson,  62  Mo.  209  ;  Smith  v.  Gibbs, 
44  N.  H.  335  ;  McMasters  v.  Railroad  Co.,  69  Penn.  St.  374 ;  Potts 
V.  Aechternmacht,  93  Penn.  St.  138. 
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The  jury  gave  their  verdict  for  tlie  plaintiff  under  instructions  which 
were  unexceptionable,  and  the  judgment  in  his  favor  must  be  affirmed 
with  costs. 

Campbell  and  Marston,  JJ.,  concurred. 


JAMES  &  NEER  v.  PLANK  Ex'b. 
Supreme  Court  of  Ohio.     1891. 

[Reported  48  Ohio  St.  255.] 

Error  to  the  Circuit  Court  of  Logan  county. 

The  defendant  in  error  brought  his  action  in  the  Court  of  Common 
Pleas  of  Logan  county  to  recover  the  value  of  a  quantity  of  wheat, 
which,  in  his  petition,  he  alleged  was  sold  b}'  him  as  executor,  on  or 
about  the  18th  da}'  of  August,  1886,  to  the  plaintiffs  in  error,  who  were 
partners  in  trade  engaged  in  the  business  of  purchasing,  shipping  and 
selling  wheat. 

Issue  was  joined  by  answer  and  repl}'.  The  principal  question  to  be 
determined  was  whether  the  deliver}'  of  the  wheat  by  Plank  was  a  sale 
or  a  bailment,  the  claim  of  the  defendant  below  being  that  the  transac- 
tion was  a  bailment,  and  that  the  wheat  was,  on  the  26th  day  of  August 
following,  without  fault  on  their  part,  burned  except  a  small  portion,  of 
the  value  of  S36.16,  which  amount  had  been  tendered. 

At  the  conclusion  of  the  evidence  the  court  instructed  the  jur}'  that 
under  the  undisputed  facts  the  plaintiff  was  entitled  to  recover  the  value 
of  the  wheat  at  the  time  of  delivery,  with  interest,  and  a  verdict  for  the 
plaintiff  was  found  accordingly.  Judgment  was  rendered  upon  the 
verdict,  which  was  affirmed  by  the  circuit  court,  and  to  reverse  these 
judgments  this  proceeding  in  error  is  brought. 

heifer  db  ITeifer,  for  plaintiffs  in  error. 

I.  Assuming  that  the  answer  sets  up  a  good  defence,  and  is  supported 
by  testimony  as  to  its  substantive  averments,  the  common  pleas  court 
erred  in  its  direction  to  the  jury.  If  there  was  any  evidence  tending  to 
prove  James  &  Neer's  case,  the  charge  of  the  court  was  erroneous. 
Dick  V.  Railroad  Company,  38  Ohio  St.  389  ;  Whelan  v.  Kinsley,  26 
Ohio  St.  131  ;  Turner  v.  Turner^  17  Ohio  St.  449  ;  Richardson  v. 
Cxirtiss,  33  Ohio  St.  339. 

II.  Ignoring  the  question  of  custom,  set  out  in  the  answer  and  proved 
on  the  trial,  we  confidently  claim  that  the  transaction  of  delivering  the 
wheat  at  the  warehouse,  commingling  it  with  other  wheat  of  like  kind 
therein,  without  any  agreement  to  sell,  and  receiving  weigher's  receipts 
therefor,  of  the  character  taken,  create  a  bailment,  and  not  a  sale. 
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Inglebright  v.  Hammond,  19  Ohio,  337,  346  ;  6  Am.  Law  Rev.,  pages 
467,  469;  24  Am.  Dee.  143,  155;  Story  on  Agency,  229;  Chas°x. 
Washburn,  1  Ohio  St.  244;  2  Kent's  Commentaries,  13th  ed.,  365  and 
notes,  590  and  notes  ;  2  Parsons  on  Contracts,  137  ;  Cushing  v.  Breed, 
14  Allen,  376,  380  ;  Young  v.  Miles,  20  Wis.  615  ;  Mowrij  v.  White, 
21  Wis.  417  ;  Young  v.  3Iiles,  23  Wis.  643  ;  Stearns  v.  Raymond,  26 
Wis.  74;  Newton  v.  Hoice,  29  Wis.  531;  Kimberly  v.  Patchin,  19 
N.  Y.  330  ;  Russell  v.  Carrington,  42  N.  Y.  118  ;  M.  &  M.  Bank  v. 
Hihhard,  48  Mich.  118  ;  Ledyard  v.  Hibbard,  48  Mich.  421  ;  Nelson 
V.  Brovn,  44  Iowa,  455  ;  Irons  v.  Kentner,  51  Iowa,  88  ;  Arthur  \.  C, 
R.  I.  &  P.  Railway,  61  Iowa,  648  ;  Sexton  <&  Abbott  v.  Graham,  53 
Iowa,  181  ;  Odell,  assignee,  v.  Leyda,  46  Ohio  St.  244;  Benjamin  on 
Sales,  sec.  1  ;  Wells  on  Replevin,  sees.  3,  203,  205. 

III.  If  the  transaction,  as  it  appears  by  the  weigher's  receipt  and 
otherwise,  does  not  alone  show  the  bailment  of  the  grain,  then  the 
evidence  of  custom  or  usage  would  make  the  delivery  of  the  grain  a 
bailment.  An  established  custom  has  the  force  of  law.  2  Disney,  482  ; 
Steel  Works  v.  Dewey,  37  Ohio  St.  242  ;  15  Ohio  St.  571  ;  Foster  v. 
Robinson,  6  Ohio  St.  90  ;  Steel  Works  v.  Dewey,  87  Ohio  St.  242 ; 
Neichallx.  Langdon,  39  Ohio  St.  87;  Loioe  v.  Lehman,  15  Ohio  St. 
179  ;  Rodgers  v.  Woodruff,  23  Ohio  St.  632  ;  11  Ohio,  364,  367  ;  Iroiis 
V.  Kentner,  51  Iowa,  91 ;  77  Ills.  305 ;  87  Ills.  556. 

West,  Broxon  (&  West,  for  defendant  in  error. 

In  the  case  at  bar,  the  warehouse  receipts  contain  no  suggestion  of 
storage,  bailment  or  risk.  And  nothing  whatever  was  said  by  either 
of  the  parties  in  regard  thereto.  It  was  the  delivery  by  the  executor  in 
the  regular  course  of  trade  of  a  quantity  of  wheat  to  parties  engaged 
in  the  business  of  buying,  shipping  and  selling  grain,  and  in  no  other 
business  whatever.  It  must,  therefore,  be  held  to  have  been  received 
by  them  in  their  regular  course  of  business  as  merchants  so  engaged 
for  the  purpose  of  their  trade,  and  therefore  constituted  a  sale  to  them, 
unless  the  circumstances  showed  the  contrary'.  Plaintiffs  in  error  seek 
to  avoid  this  by  evidence  of  local  custom,  contending  that  by  such  cus- 
tom the  wheat  when  delivered  was  a  mere  bailment,  and  continued  to 
be  the  property  of  the  executor  until  he  should  present  the  weigher's 
receipt  and  demand  payment  therefor ;  that  he  had  the  option  either  to 
demand  paj-ment,  or  a  return  of  the  wheat,  or  demand  and  receive  a 
regular  storage  certificate  in  the  terras  before  set  out,  and  that  until  he 
demanded  payment,  or  a  regular  storage  receipt,  or  a  return  of  tlie 
wheat,  the  bailment  was  at  his  risk.  Custom  is  the  growth  of  usage 
conti;iuously  practised  for  a  long  period.  1  Bouvier's  Die.  359  ;  Ingle- 
bright v.  Hammond,  19  Ohio,  337. 

Again,  the  claim  that  the  holder  of  such  weigher's  receipts  had  the 
customary  right  to  surrender  it  at  pleasure  and  demand  and  have  a 
regular  storage  certificate,  is  unsupported.  Every  such  storage  cer- 
tificate was  a  special  contract  or  agreement  between  the  parties.  It 
specially  stipulated  the  length  of  time  the  grain  might  remain  in  store 
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free  of  charge  ;  that  it  should  remain  only  at  the  owner's  risk ;  and  that 
if  he  withdrew  it  five  cents  per  bushel  would  be  charged  for  handling 
the  grain,  together  with  regular  storage  charges  for  the  time  it  remained. 
This  is  an  express  contract  formally  executed,  and  not  an  agreement 
created  by  or  implied  from  custom  or  usage. 

But  if  it  were  otherwise,  the  habit  of  giving  such  storage  certificates 
when  requested  furnishes  no  evidence  tending  to  prove  that  the  grain 
represented  by  it  was  held  in  store  previous  to  its  issue,  or  was  the  prop- 
ertv  of  him  to  whom  issued  previous  thereto,  while  he  held  the  weigher's 
certificate  only.  Such  storage  certificate  might  upon  a  sufficient  con- 
sideration have  been  issued  to  any  one  who  never  had  or  delivered  a 
bushel  of  wheat,  and  yet  the  parties  to  the  certificate  be  bound  by  all  its 
terms  and  stipulations  precisely  the  same  as  in  case  of  previous  delivery 
by  a  customer.  So  if  one  delivering  upon  an  actual  sale,  should  after- 
wards change  his  notion  and  request  a  certificate  of  deposit,  the  merchants 
might  assent  and  issue  it,  in  which  case  it  cannot  be  contended  that  the 
grain  represented  by  the  certificate  had  been  previously  held  in  store 
for,  and  as  the  property  of,  the  holder  of  the  weigher's  certificate.  An 
actual  sale  may  be  afterwards  converted  into  a  bailment,  by  stipulation 
and  agreement  of  the  parties.  If  the  executor  in  the  case  at  bar  after 
delivery  of  the  wheat  in  controversy  had  changed  his  purpose,  and  upon 
agreement  with  the  merchant,  accepted  a  storage  certificate  of  the  char- 
acter before  set  out,  it  is  quite  clear  that  he  could  not  have  maintained 
this  action  on  the  authority  of  0' Dell  v.  Leyda.  The  certificate  would 
have  shown  that  at  the  time  of  the  destruction  of  the  warehouse  his 
wheat  was  held  in  store  at  his  own  risk.  But  he  never  requested  a 
storage  certificate  and  never  delivered  any  wheat  as  executor  for  the 
purpose  of  storage,  but  as  upon  a  sale  only.  Where  grain  is  delivered 
by  a  customer  to  a  grain  merchant  engaged  in  the  business  of  bu3-ing, 
shipping  and  selling  grain,  and  nothing  is  said  at  the  time  for  what  pur- 
pose, the  presumption  is  that  a  sale  thereof  is  intended,  and  that  the 
delivery  is  upon  sale.  If  nothing  be  said  about  the  price,  the  pre- 
sumption is  that  it  is  a  sale  at  the  market  price.  Such  was  the  case  at 
bar. 

For  the  distinction  between  a  bailment  and  a  sale,  see  Benjamin  on 
Sales,  sec.  2,  note  1. 

Spear,  J.  The  question  is :  did  the  court  of  common  pleas  err  in 
directing  a  verdict  for  the  plaintiff  below  ?  If,  as  was  assumed  b}'  that 
court,  the  undisputed  evidence  established  that  the  transaction  was  a 
sale,  then  the  direction  was  right,  but  if  the  whole  evidence  left  a  fair 
question  as  to  whether  it  was  a  sale  or  a  bailment,  then  the  question 
should  have  been  submitted  to  the  jury. 

It  was  shown  by  the  evidence  that  the  wheat  was  delivered  by  an 
employee  of  the  plaintiff,  at  the  warehouse  of  the  defendants,  on  the 
17th  and  18th  days  of  August,  1886,  and  received  by  a  clerk  or  foreman 
employed  at  the  warehouse,  who,  as  the  loads  came,  issued  receipts  in 
substance  like  the  following : 


JAMES   V.   PLANK.  93 

"No.  1721.  DeGraff,  O.,  August  17,  1886. 

"James  &  Neer. 
"Received  of  J.  C.  Plank,  (Admiuistraior),  load  of  wheat,  11  bushels, 
5  pounds. 

"  Not  transferable.     Present  this  at  office. 

"  J.  H.  McKiXNiE,  Weigher." 

The  wheat,  when  deposited,  was  mixed  with  other  like  wheat  in  the 
warehouse,  some  belonging  to  the  defendants  and  some  to  others  for 
whom  it  had  been  received  in  store. 

On  the  26th  da}-  of  August,  1886,  a  fire  occurred  which  consumed  the 
warehouse  and  nearly-  all  the  wheat  there  at  the  time.  The  fire  was 
without  fault  on  the  part  of  the  defendants.  At  that  time  none  of  the 
receipts  had  been  presented  at  the  office.  Shortly  after  the  fire  Plank 
demanded  of  James  &  Neer  pay  for  all  the  wheat  delivered,  which  was 
refused.  They,  however,  tendered  $36.16  as  his  share  of  damaged 
wheat  which  had  been  sold  after  the  fire. 

Within  the  previous  year  Plank  had  delivered  to  the  defendants  at  the 
same  warehouse  from  eleven  to  twelve  hundred  bushels  of  wheat,  for 
which  he  took  weigher's  receipts  in  form  similar  to  the  copy  given, 
which  he  subsequently  presented  at  the  office  and  received  in  exchange 
storage  receipts,  a  copy  of  one  of  which  is  as  follows  : 

"  James  &  Neer, 

"dealers    in    grain    &    SEEDS. 

"No.  240.  DeGraff,  O.,  January  5,  1886. 

"  Received  of  Joseph  C.  Plank,  four  hundred  and  fifty-two  bushels 
and  35  pounds  of  wheat  (452  35-100  bushels).  Subject  to  the  following 
rules : 

"  Storage  free  until  June  1,  1886.  One  cent  per  bushel  per  month  or 
any  part  thereafter.  All  grains  stored  at  owner's  risk.  We  will  not  be 
responsible  for  loss  or  damage  in  an}-  way.  Grain  taken  out  of  house 
by  owners,  five  cents  per  bushel  and  usual  storage. 

"James  &  Neer." 

This  wheat  was  subsequently  sold  to  the  defendants. 

The  evidence  further  tended  to  show  that  James  &  Neer  were  at  the 
time,  and  had  been  for  several  years,  engaged  in  storing  wheat  as  ware- 
housemen, as  well  as  in  buying  and  selling  ;  that  the}'  sold  and  withdrew 
from  the  common  mass,  but  never  so  much  but  that  there  was  left 
sufficient  to  return  to  each  depositor  his  proper  quantity' ;  and  that, 
when  the  fire  occurred,  the}"  had  in  the  warehouse  between  200  and  300 
bushels  of  wheat  in  excess  of  the  quantity  necessary  to  satisfy  all 
depositors,  including  Plank. 

The  evidence  further  tended  to  show  the  existence  of  a  custom  of 
dealing  in  vogue  for  many  years  at  that  and  other  warehouses  in  the 
neighborhood,  of  which  Plank  had  knowledge,  to  the  eflfect  that  grain 
deposited  in  the  warehouse,  for  which  weigher's  receipts  were  given, 
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was  ref^arded  as  grain  in  store  until  such  receipts  were  presented  at  the 
office,  when  the  owner  hud  the  option  to  exchange  tlie  weigher's  receipts 
for  a  storage  receipt  and  continue  the  storage  upon  the  terms  specified 
in  that  form  of  receipt,  or  to  sell  at  the  price  ruling  the  day  such  weigher's 
receipts  were  presented  ;  and  that  the  receiving  of  the  wheat  and  the 
oiving  of  the  weiglier's  receipts  did  not  constitute  a  sale  of  the  wheat, 
but  that  it  remained  the  property  of  the  depositor  until  the  weigher's 
receipts  were  presented  at  the  office  and  an  election  to  sell  made. 

Lot  us  examine  and  ascertain  the  effect  of  this  evidence  in  order  to 
determine  the  duty  of  the  trial  court  with  respect  to  it.  The  naked  fact 
of  the  delivery  of  the  wheat  and  the  terms  of  the  weigher's  receipts  are 
consistent  with  either  a  sale  or  a  bailment.  It  being  shown  further, 
however,  by  plaintifl's'  evidence  that  James  &  Neer  were  buyers  and 
sellers  only  of  grain,  it  might  well  be  claimed  that  the  delivery  and  the 
receipts  imported  a  sale.  But  the  added  character  of  warehousemen 
presented  a  new  question.  This  question  would  have  been  removed, 
and  the  plaintiffs'  claim  again  sustained,  had  it  appeared  that  James  & 
Neer  appropriated  the  grain  to  their  own  use  b}'  shipping,  so  as  not  to 
leave  a  quantity  sufficient  to  satisfy  depositors,  for,  in  such  case,  it 
might  fairly  be  presumed  that  the  owner  and  receiptor  had  agreed  upon 
a  sale  to  the  latter.  Besides,  while  the  mere  option  to  elect  to  treat  a 
bailment  as  a  sale  at  some  future  time  does  not  deprive  it  of  its  character 
of  a  bailment  (CoUo7i  v.  Wise,  7  111.  App.  395  ;  Plow  Co.  v.  Porter, 
82  Mo.  23  ;  Ledijard  v.  Hihhard,  48  Mich.  421),  yet,  where  the  de- 
positary approi)riate3  to  his  own  use  more  than  his  proportion  of  the 
common  mass  the  depositor  may  elect  to  treat  the  transaction  as  a  sale, 
and  demand  pay  for  the  wheat  delivered.  So  that  if  at  all  times  James 
&  Neer  left  enough  to  return  to  each  depositor,  including  Plank,  his 
proper  quantity,  the  depositors  remained  tenants  in  common  of  the 
mixed  mass,  each  entitled  to  such  proportion  as  the  quantity  placed 
there  by  him  bore  to  the  whole  mass,  and  Plank,  if  a  depositor  origi- 
nall}",  would  remain  such,  because  the  mere  fact  that  the  warehousemen 
mixed  the  wheat  of  all  of  like  qualit}'  in  one  common  mass  and  shipped 
and  sold,  from  time  to  time,  from  the  mass,  their  proportion  onl}',  would 
not  work  a  change  in  the  ownership  of  the  wheat,  and  it  would  follow 
that  the  fact  of  mingling  and  of  such  shipping  and  sale  would  not  deter- 
mine that  the  transaction  was  a  sale  rather  than  a  bailment.  Ingle- 
hrifjld  V.  Hammond,  19  Ohio,  337;  Chase  v.  Washburn,  1  Ohio  St.  244  ; 
Odell  V.  Le^jda,  46  Ohio  St.  244:  Rice  v.  mxon,  97  Ind.  97.  No 
doubt  whatever  exists  that  the  warehouseman  ma}'  become  a  tenant  in 
common  like  an}-  other  depositor,  and  may  be  permitted  to  enjo}'  the 
same  right  of  severance  without  affecting  the  title  of  his  co-tenants. 
Sexton  &  Abbott  v.  Graham,  53  Iowa,  181.  So  that  further  proof  was 
necessary  to  ascertain  to  which  class  the  transaction  belonged. 

No  one  will  doubt  that  the  parties  were  competent  to  make  a  contract 
either  of  sale  or  of  bailment.  And  the  parties  having  failed  to  make 
either  directly,  by  spoken  words  or  in  writing,  the  circumstances  sur- 
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rounding  the  transaction  and  the  parties  at  the  time  were  to  be  resorted 
to  in  order  to  ascertain  the  real  character  of  the  business  done.  So, 
evidence  having  been  given  tending  to  show  that  the  defendants  were 
warehousemen  as  well  as  bu3-ers  of  grain,  if  a  custom  of  trade  prevailed 
in  the  communit}-,  certain,  definite  and  uniform,  and  so  notorious  that 
it  might  be  presumed  to  have  been  known  to  the  plaintitf,  throwino^ 
light  on  the  understanding  of  the  parties,  and  tending  to  show  in  which 
capacity  the  defendants  received  the  wheat,  that  was  competent  to  be 
considered.  Xiedyard  v.  Hibbard,  siq)ra.  Such  custom  might  give 
color  to  the  otherwise  doubtful  acts  of  the  parties  so  as  to  aid  in 
arriving  at  their  understanding,  and  it  was  necessarj'  to  ascertain  that 
understanding  in  order  to  determine  the  legal  effect  of  the  transaction 
between  them.  This  is  the  precise  purpose  and  office  of  proof  of  a 
custom.  Inglebright  v.  Hammond^  supra.  It  in  no  way  can  be  said 
to  change  the  law.  On  the  contrar}^  it  may  aid  in  determining  the 
law. 

The  trial  court  assumed,  that,  upon  the  undisputed  facts,  a  sale  was 
conclusively  shown,  and  that  a  question  of  law  onlj-  remained.  In  this, 
we  think,  the  court  erred.  Upon  the  whole  evidence  intelligent  minds 
might  reach  a  different  conclusion,  and  wherever  that  state  of  the  evi' 
dence  exists  it  presents  a  case  for  the  jury,  under  proper  instructions- 
If  the  jury  should  find,  from  the  evidence,  that  the  understanding  be- 
tween the  parties  was  that  James  &  Neer  were  to  mingle  the  wheat 
received  of  Plank  with  other  wlieat  and  sell  and  ship  at  their  pleasure, 
and  that  the  direction  in  the  weigher's  receipts  to  "  present  this  at 
office  "  was  for  the  purpose  only  of  indicating  to  the  holder  where  he 
could  get  his  pay,  or,  if  the  understanding  was  that  thej'  were  to  mingle 
the  wheat  with  other  wheat  of  like  kind  and  sell  ou\y  their  own  pro- 
portion, keeping  enough  for  all  depositors,  and3-et,  in  disregard  of  this, 
the}'  actually  did  sell  at  their  pleasure,  not  leaving  enough  on  hand  for 
depositors,  then  the  verdict  for  the  plaintiff  as  rendered  would  have 
been  justified.  But  if,  on  the  other  hand,  the  jurj'  should  be  satisfied 
from  the  evidence  that  the  custom  as  claimed  hy  defendant  actually 
existed,  was  known  to  plaintiff,  and  from  it  and  other  facts  appearing, 
that  the  understanding  was  that  though  the  wheat  might  be  mingled 
with  other  wheat  belonging  in  part  to  depositors  and  in  part  to  defend- 
ants, yet  that  defendants  were  to  sell  from  the  common  mass,  from  time 
to  time,  their  proportion  only,  leaving  sufficient  on  hand  to  satisfy  all 
depositors,  and  the  defendants  observed  this  understanding ;  and  es- 
pecially if,  in  addition  to  the  foregoing,  they  found  further  that  the  dis- 
tinct understanding  of  the  parties  was,  by  virtue  of  said  custom,  that 
the  wheat  was  to  be  regarded  as  in  store  until  Plank  should  elect  to 
make  a  sale  of  it,  then,  it  appearing  that  no  demand  for  the  pay  had 
been  made  by  presentation  of  receipts  at  the  office,  or  otherwise,  before 
the  fire,  the  jury  would  have  been  justified  in  finding  for  the  defendants. 

It  is  insisted  that  the  court  below  is  sustained  bv  tlie  case  of  Chase 
v.  Washbur7i,  stq)ra.     We  think  not.     In  that  case  Washburn  delivered 
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to  Chase  several  hundred  bushels  of  wheat,  taking  receipts,  as  delivered, 
expressing  that  the  wheat  was  "  received  in  store."  The  wheat  was 
delivered  between  October,  1847,  and  August,  1849.  In  May,  1850, 
demand  was  made  for  either  wheat  or  mone}',  which  was  refused. 
Washburn's  evidence  tended  to  prove  further  that  he  had  instructed  his 
agent  who  delivered  the  wheat  not  to  sell  unless  he  could  get  a  dollar 
per  bushel,  and  if  he  could  n't  get  that  to  leave  it  in  store,  though  it  did 
not  appear  that  this  instruction  was  communicated  to  Chase ;  that 
Chase  was  informed  that  Washburn  had  five  or  six  hundred  bushels  to 
draw,  and,  when  the  fii'st  load  was  delivered,  that  Chase  said  they  would 
pay  the  highest  market  price  when  Washburn  should  call  for  it.  Chase's 
evidence  tended  to  show  that  his  warehouse  was  burned  October  26, 
1849,  and  that  there  was  consumed  in  it  sufficient  wheat  to  answer  all 
outstanding  receipts.  Also,  that  the  custom  at  Milan  was  to  store  all 
wheat  received  in  a  common  mass  and  to  ship  from  the  same  as  occasion 
required,  which  was  known  to  Washburn,  and  that  tiie  custom  also  was, 
when  parties  called  for  their  pa}',  either  to  pa}'  the  highest  market  price, 
or  deliver  wheat  to  the  holder  of  the  receipt.  Washburn's  rebutting 
evidence  tended  to  establish  that  Chase  had  not  suflQcient  wheat  in  his 
warehouse  at  the  time  of  the  fire  to  answer  all  his  outstanding  receipts, 
and  that  the  warehouse  was  emptied  of  all  wheat  between  the  last 
receipts  given  Washburn  and  the  time  of  the  fire. 

The  gist  of  the  defendant's  claim  as  to  the  law  was  summed  up  in  his 
request  to  charge  as  follows:  That  the  "  custom  at  Milan,  if  known  to 
Washburn,  in  the  absence  of  an  express  contract,  became  a  part  of  the 
contract  between  the  parties,  and  if  the  jury  should  find  that  Chase  had 
sufficient  wlieat  on  hand  at  the  time  of  the  fire  to  answer  all  his  out- 
standing receipts,  that  he  was  not  liable,  and  that  neither  the  mingling 
of  the  wheat  nor  the  shipment  of  it  would  make  him  liable  if  he  had 
sufficient  amount  on  hand  at  the  time  of  the  fire  to  answer  his  outstand- 
ing receipts."  This  the  court  refused  to  give,  but  charged  the  converse 
of  the  proposition. 

It  is  manifest  that  the  strongest  position  Chase  could  claim  was  that 
the  transaction  was  a  rmituum.  It  left  Chase  the  right  to  sell  and  ship 
at  his  pleasure,  and  pay  either  in  money  or  wheat.  The  practical  effect 
of  a  rautimm  must  always  be  to  transfer  the  title  of  the  chattels  de- 
posited. Otherwise  the  depositary  would  not  have  the  unqualified  right 
to  sell.  The  custom  introduced  lacked  definiteness  as  to  one  feature  of 
it,  and,  taken  altogether,  imputed  a  sale.  Hence  it  was  proper  for  the 
court  to  refuse  to  charge  as  requested.  The  charge  as  given  was  cor- 
rect, and  the  verdict  being  for  plaintiff,  he  was  entitled  to  judgment. 
And  the  affirmance  of  the  judgment  was  clearly  right.  The  reasons  for 
the  decision  stated  by  Bartley,  J.,  in  the  opinion,  are  given  with  the 
usual  clearness  and  learning  of  that  eminent  jurist,  and  nothing  further 
need  be  added. 

A  sufficient  distinction  between  Chase  v.  Washburn  and  the  case  at 
bar  is  that,  while  in  the  former  case  the  evidence  relied  on  bv  Chase 
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tended  to  prove  that  the  warehouseman  was  to  have  the  right  to  sell 
upon  the  condition  only  that  he  have  wheat  enough  on  hand  to  satisfj- 
"Washburn  when  he  should  call,  or  pay  money,  in  the  present  case  the 
evidence  relied  on  by  the  warehousemen  tended  to  prove  that  they  were 
to  have  the  right  to  sell  only  their  own  portion  of  the  common  mass, 
and  sold  no  more  than  that,  having  at  all  times  prior  to  the  fire  enough 
to  satisfy  all  the  depositors.  In  the  one  case  the  defendant's  own  evi- 
dence disclosed  tliat  the  title  to  the  wheat  passed  ;  in  the  other,  if  the 
defendants'  claim  was  established,  it  did  not  pass. 

Judgment  reversed} 

1  "  In  the  cases  which  we  have  now  gone  over  the  argument  is  very  strong  that  there 
is  a  sale  to  tiie  owners  of  the  elevator,  and  it  has  already  been  fully  stated.  At  the 
same  time  it  cannot  be  denied  that  if  the  law  is  so,  it  will  be  followed  by  injustice  and 
inconvenience.  Undoubtedly  those  who  deliver  grain  to  an  elevator  think  they  have 
something  more  than  the  personal  liability  of  the  warehouseman,  and  regard  him  as 
their  bailee  in  charge  of  their  property.  The  holders  of  accepted  orders  look  upon 
them  as  representing  property  in  like  manner.  If  the  transaction  is  regarded  as  a 
sale,  the  safety  of  receipt-holders  depends  upon  the  warehouseman's  solvency;  if  the 
doctrine  which  will  be  advocated  here  prevails,  they  run  no  risk  unless  lie  is  both 
insolvent  and  dishonest.  Of  course,  the  opinion  of  merchants  as  to  the  nature  of  the 
transaction  is  not  conclusive.  As  is  observed  by  the  Lord  Justice  James  in  a  late 
case,  'there  is  no  magic  in  the  word  "agency."  It  is  often  used  in  commercial  mat- 
ters, when  the  real  relation  is  that  of  vendor  and  purchaser.'  Ex  parte  White.  In 
re  Xei-ill,  L.  R.  6  Cii.  397,  399.  But  it  is  undoubtedly  desirable  to  work  out  the 
expectations  and  intentions  of  the  parties  if  the  machinery  of  the  law  admits  it. 
Suppose  that  warehousemen  became  insolvent,  having  always  been  careful  to  keep  a 
quantity  of  grain  in  store  corresponding  to  the  amount  for  which  they  had  receipts  out, 
would  not  the  holders  of  the  receipts  have  a  right  to  feel  that  they  were  unjustly 
treated,  unless  they  were  preferred  to  the  general  creditors  in  their  claim  upon  that 
grain  1     Let  us  look  at  it  a  little  more  exactly. 

"  Suppose  I  deliver  a  copy  of  the  General  Statutes  of  Massachusetts,  or  other  book 
easily  purchasable  in  the  market,  to  an  agent  to  keep,  telling  him,  however,  that  he 
may  sell  it  at  any  time,  provided  that  he  will  immediately  appropriate  another  copy 
to  me  upon  doing  so,  and  give  him  like  power  of  sale  and  substitution  as  to  all  suc- 
ceeding copies.  The  title  in  the  copy  for  the  time  being  appropriated  to  me,  to  be 
vested  in  me.  Is  not  that  a  perfectly  possible  transaction  ?  The  analogies  of  the 
law  show  that  the  title  to  a  substituted  volume  would  vest  in  me  as  soon  as  it  was 
definitely  appropriated  to  me.  Aldridqe  v.  Johnson,  7  El.  &  Bl.  885,  898,  per  Lord 
Campbell,  C.  J.  ;  Lane/ton  v.  Higgins,  4  H.  &  N.  402. 

"  Would  it  make  any  difference  if  the  agent  also  had  power  to  mix  the  volume  with 
others  belonging  to  tliird  persons,  from  which  it  was  not  distinguishable,  each  owner 
being  at  liberty  to  call  for  one  at  any  time  ?  Would  it  make  any  difference  that  he 
was  at  liberty  to  add  others  of  his  own,  if  he  was  only  at  liberty  to  withdraw  as  many 
as  he  put  in? "  —  6  Am.  Law  Rev.  464,  465. 

See  Zyon  v.  Lenon,  106  Ind.  567;  Sexton  v.  Graham,  53  Iowa,  181;  Barnes  v. 
McCrea,'lb  Iowa,  267;  Hall  v.  Pillsbury,  43  Minn.  33;  Bretz  v.  Diehl,  117  Pa.  589. 
For  the  rule  in  cases  of  accidental  confusion,  see  Spence  v.  Union  2Iarine  Ins.  Co.,  L.  fi. 
3  C.  P.  427 ;  Moore  v.  The  Erie  Railway  Co.,  7  Lansing,  39. 
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B.     Tortious. 

ANONYMOUS. 
Queen's  Bench.     1593. 

[Reported  Pop.  38,  pi.  2.] 

In  trespass  for  carrying  awa}-  certain  loads  of  hay,  the  case  hap- 
pened to  be  this :  The  plaintiff  pretending  title  to  certain  hay  wbicli 
the  defendant  had  standing  in  certain  land,  to  be  more  sure  to  have 
tiie  action  pass  for  hiiu,  took  other  hay  of  his  own  (to  wit,  the  plain- 
tiff) and  mixed  it  with  the  defendant's  hay,  after  which  the  defendant 
took  and  carried  away  both  the  one  and  the  other  that  was  intermixed, 
npon  which  the  action  was  brought,  and  b}'  all  the  court  clearl}'  the 
defendant  shall  not  be  guilty  for  any  part  of  the  ha}-,  for  by  the  inter- 
mixture (which  was  his  own  act)  the  defendant  shall  not  be  prejudiced 
as  the  case  is,  in  taking  the  hay.  And  now  the  plaintiff  cannot  say 
which  part  .of  the  hay  is  his,  because  the  one  cannot  be  known  from 
the  other,  and  therefore  the  whole  shall  go  to  him  who  hath  the  prop- 
erty in  it  with  which  it  is  intermixed,  as  if  a  man  take  my  garment 
and  embroider  it  with  silk,  or  gold,  or  the  like,  I  may  take  back  my 
garment,  but  if  I  take  the  silk  from  j'ou,  and  with  this,  face  or  em- 
broider* m}-  garment,  )-ou  shall  not  take  my  garment  for  your  silk  which 
is  in  it,  but  are  put  to  the  action  for  taking  of  the  silk  from  you. 

So  here,  if  the  plaintiff  had  taken  the  defendant's  ha}-  and  carried  it 
to  his  house,  or  otherwise,  and  there  intermixed  it  with  the  plaintiff's 
hay,  there  the  defendant  cannot  take  back  his  hay,  but  is  put  to  his 
action  against  the  plaintiff  for  taking  his  haj'.  The  difference  appear- 
eth,  and  at  the  same  day  at  Serjeants'  Inn  in  Fleetstreet,  the  difference 
was  agreed  by  Anderson,  Periam,  and  other  justices  there,  and  this 
case  was  put  by  Anderson  :  If  a  goldsmith  be  melting  of  gold  in  a 
pot,  and  as  he  is  melting  it,  I  will  cast  gold  of  mine  into  the  pot,  which 
is  melted  together  with  the  other  gold,  I  have  no  remedy  for  my  gold, 
but  have  lost  it. 
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King's  Bench.     1615. 

[Reported  Cro.  Jac.  366.] 

Trespass  of  assault  and  battery,  et  quod  cumulum  pecunicr'^  con- 
taining five  marks,  ce^nt^  &c. 

The  case  was,  The  plaintiff  and  defendant  being  at  play,  the  plain- 
tiff thrust  his  money  into  the  defendant's  heap  and  mixed  it,  and  the 
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defendant  kept  it  all ;  whereupon  (they  striving  for  the  monej-)  plaintiff 
brought  this  action. 

The  whole  court  were  of  opinion,  in  regard  the  plaintiff's  own  money 
cannot  be  known,  and  this  his  intermeddling  is  his  own  act,  and  his 
own  wrong,  that  by  the  law  he  shall  lose  all ;  for,  if  it  were  otherwise, 
a  man  might  then  be  made  to  be  a  trespasser  against  his  will,  by  the 
taking  of  his  own  goods ;  therefore,  to  avoid  that  inconvenience,  the 
law  will  justify  the  defendant's  detaining  of  all :  and  so  it  is  of  an 
heap  of  corn  voluntarily  intermingled  with  another  man's.  Whereupon 
the  rule  of  the  court  was,  quod  q^ierens  nihil  capiat  per  billam. 
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Supreme  Judicial  Court  of  Massachusetts.     1838. 

[Reported  21  Pick.  298.] 

Morton,  J.  delivered  the  opinion  of  the  court. ^  This  is  trespass  ch 
bonis  asportatis,  in  which  the  plaintiff  claims  to  recover  for  twenty- 
three  cords  of  wood. 

It  appeared  in  evidence  that  the  defendant  took  a  certain  quantity  of 
wood,  but  he  justified  the  taking,  on  the  ground  that  the  plaiutiff  had 
cut  and  carried  the  wood  from  his  land,  and  so  that  the  wood  was  his, 
and  he  had  a  lawful  right  to  take  it.  The  wood  in  controversy  was  cut 
by  the  plaintiff  and  removed  by  him  to  a  landing-place  by  the  shore  of 
the  swamp,  the  soil  of  which  was  owned  by  the  defendant.  From  this 
place  the  defendant  carried  it  away.  If  the  wood  was  really  cut  upon 
the  defendant's  land,  the  cutting  and  removing  it  by  a  wrong-doer 
would  not  divest  him  of  his  property  in  the  wood,  and  he  might  law- 
fully remove  it  from  the  place  where  the  plaintiff  had  put  it. 

The  principal  question  in  the  case  relates  to  the  title  of  the  land  on 
which  the  wood  grew. 

Upon  a  careful  revision,  we  are  well  satisfied,  that  in  reference  to  the 
title,  the  instructions  were  correct,  and  the  finding  of  the  jury  war- 
ranted b}'  the  evidence. 

But  in  the  next  branch  of  the  case  we  have  found  much  greater 
difficulties. 

It  appeared  that  a  part  of  the  wood  taken  by  the  defendant  had 
been  cut  and  carried  to  the  landing-place  by  the  plaintiff  from  land 
indisputably  his  own.  For  this  part  he  contended  that  he  had  a  right 
to  recover,  however  the  title  to  the  other  lot  might  be  decided.  In  re- 
lation to  this  part  of  the  case  the  jury  were  instructed,  that  if  "  a  part 
of  the  plaintiff's  own  wood  was  so  mixed  with  the  defendant's  wood  in 

1  The  opinion  states  the  facts.  That  part  of  the  opinion  relating  to  the  question 
of  title  is  omitted. 
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the  same  pile,  either  that  the  defendant  did  not  know  it  or  could  not 
by  any  reasonable  examination  distinguish  it,  the  taking  of  such  part 
was  not  a  trespass  for  which  this  action  would  lie."  Now  if,  under 
any  circumstances,  the  taking  of  wood  thus  mixed  might  be  a  tres- 
pass, this  general  instruction  would  need  some  qualification,  and  with- 
out it  would  be  incorrect,  and  might  mislead  the  jury.  And  although, 
in  all  other  respects,  the  instructions  are  right,  and  this  may  need  but 
a  slight  modification,  yet  even  that,  under  our  practice,  must  lead  to  a 
new  trial. 

Few  subjects  in  the  law  are  less  familiar,  or  more  obscure,  than  that 
which  relates  to  the  confusion  of  property.  If  diflferent  parcels  of 
chattels,  not  capable  of  being  identified,  owned  by  different  persons, 
get  mixed,  how  are  they  to  be  severed?  What  are  the  relative  rights 
of  the  different  owners?  Take,  for  example,  grain  or  liquor.  Can 
each  one  of  the  former  owners  take  from  the  common  mass  his  pro- 
portion, or  do  they  become  tenants  in  common  of  the  whole  ?  If  one 
takes  the  whole,  what  shall  be  the  remed}'?  Will  trespass  lie?  If 
the}'  become  tenants  in  common,  clearl}'  not.  There  is  some  conflict 
on  this  subject  between  the  common  law  and  the  civil  law.  If  the 
intermixture  takes  place  by  accident,  or  without  the  fault  of  the  parties, 
it  would  be  very  unreasonable  to  deprive  either  partj'  of  his  property, 
or  materiall}'  to  affect  his  right  to  it.  And  yet  oftentimes  there  must 
be  great  suffering,  as  by  the  confusion  of  property  of  different  kinds 
and  qualities,  as  of  different  kinds  of  grain  or  liquors,  the  intermixture 
of  which  would  greatly  impair,  if  not  entirely  destroy,  the  value  of 
the  whole.  But  it  will  not  be  useful  further  to  consider  the  intermix- 
ture of  property  by  accident,  as  it  will  not  have  much  application  to 
the  case  under  consideration. 

The  cases  of  intentional  intermixture  present  questions  of  greater 
perplexit}-.  If  the  owners  of  goods  incapable  of  being  identified  con- 
sent to  intermix  them,  their  consent  makes  them  tenants  in  common. 
But  if  the  property  be  wilfully  and  unlawfully  intermingled,  it  clearly 
cannot  constitute  a  tenancy  in  common,  because  a  person  cannot  be 
made  a  tenant  in  common  or  copartner  without  his  consent.  The  act 
of  God  or  of  the  law  may  create  such  a  confusion  of  the  property  of 
difterent  owners,  as  necessarily  to  constitute  a  community  of  property 
between  them.  But  no  one  person  b}-  his  own  act  can  compel  another 
to  become  his  cotenant. 

By  the  rules  of  the  civil  law,  if  the  intermixture  was  made  wilfully 
and  not  by  mutual  consent,  he  who  made  it  acquired  the  whole,  and  the 
only  remedy  for  the  other  party  was  a  satisfaction  in  damages  for  the 
property  lost.  Vinn.  ad  Inst.  lib.  2,  tit.  1,  §  28.  This  rule  seems  to  be 
very  imperfect,  as  it  would  enable  one  person  to  acquire  the  property 
of  another  against  his  will,  merely  rendering  himself  liable  to  pay  the 
value  of  it.  But  it  undoubtedly  went  upon  the  ground,  that  the  inter- 
mixture was  a  conversion,  and,  in  this  respect,  is  analogous  to  many 
cases  of  trover  and  trespass.     But  our  law  adopts  an  entirely  opposite 
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rule.  That  ver^-  learned  commentator,  Chancellor  Kent,  in  2  Kent's 
Comra.  297,  says  "  the  common  law,  with  more  polic}-  and  justice,  to 
guard  against  fraud,  gave  the  entire  propert}-,  without  any  account,  to 
him  whose  property  was  originally  invaded  and  its  distinct  character 
destroyed.  If  A  will  wilfully  intermix  his  corn  or  hay  with  that  of 
B,  so  that  it  becomes  impossible  to  distinguish  what  belonged  to  A 
from  what  belonged  to  B,  the  whole  belongs  to  B."  Hart  v.  Ten  Eyck\ 
2  Johns.  Ch.  R.  62. 

But  this  rule  only  applies  to  wrongful  or  fraudulent  intermixtures. 
There  ma}'  be  an  intentional  intermingling,  and  yet  no  wrong  intended  ; 
as  where  a  man  mixes  two  parcels  together,  supposing  both  to  be  his 
own,  or  that  he  was  about  to  mingle  his  with  his  neighbor's,  by  agree- 
ment, and  mistakes  the  parcel.  In  such  cases,  which  may  be  deemed 
accidental  intermixtures,  it  would  be  unreasonable  and  unjust  that  he 
should  lose  his  own,  or  be  obliged  to  take  his  neighbor's.  If  the}-  were 
of  equal  value,  as  corn,  or  wood,  of  the  same  kind,  the  rule  of  justice 
would  be  obvious.  Let  each  one  take  his  own  given  quantity.  But  if 
they  were  of  unequal  value  the  rule  would  be  more  difficult.  And  if 
the  intermixture  was  such  as  to  destroy'  the  property-,  the  whole  loss 
should  fall  on  him  whose  carelessness  or  foil}'  or  misfortune  caused  the 
destruction  of  the  whole.  This  doctrine  is  recognized  and  discussed 
by  Lord  Eldon,  in  lyuiiton  v.  White^  15  Ves.  432.  See  also  Panton  v. 
Panton^  cited  in  15  Vesey,  442  ;  Story  on  Bailments,  §  40  ;  AylifTe's 
Pand.  lib.  3,  tit.  3,  p.  291 ;  Ersk.  Inst.'bk.  2,  tit.  1,  §  17;  2  Dane's 
Abr.  119. 

The  intentional  and  innocent  intermixture  of  propert}'  of  substantial!}' 
the  same  quality  and  value,  does  not  change  the  ownership.  And  no 
one  has  a  right  to  take  the  whole,  but  in  so  doing  commits  a  trespass 
on  the  other  owner.  He  should  notify  him  to  make  a  division,  or  take 
his  own  proportion  at  his  peril,  taking  care  to  leave  to  the  other  owner 
as  much  as  belonged  to  him.  It  must  already  have  been  perceived 
that  these  principles  are  not  perfectly  consistent  with  the  unqualified 
rule  laid  down  for  the  government  of  the  jury. 

According  to  the  above  doctrine,  if  the  plaintiff  actually  supposed 
that  the  land  from  which  the  wood  was  taken  was  his  own,  and  that  all 
the  wood  was  his,  then  the  mingling  it  together  should  not  divest  him 
of  that  which  honestly  belonged  to  him.  But  if  he  knew  that  the  land 
was  not  his,  or  if  he  doubted  whether  it  was  his  or  not,  and  mixed  the 
wood  with  an  intent  to  mislead  or  deceive  the  defendant,  and  to  pre- 
vent him  from  taking  his  own  without  danger  of  taking  the  plaintiff's, 
then  he  has  by  his  own  fraudulent  act  lost  his  property  and  can  have 
no  remedy.  But  if,  as  above  stated,  the  plaintiff  mingled  the  wood 
from  the  different  lots  supposing  all  of  it  to  be  his  own,  and  if  the  de- 
fendant, knowing  that  some  part  of  the  wood  came  from  the  plaintiffs 
land,  took  the  whole,  he  was  a  trespasser  and  is  responsible  in  this 
action  for  the  value  of  the  plaintiffs  wood  thus  taken  by  him.  But  if 
the  defendant  took  the  wood  without  anv  knowledge  that  anv  of  it  be- 


102  HESSELTINE  V.   STOCKWELL. 

longed  to  the  plaintiff,  then  he  is  not  liable  in  an  action  of  trespass, 
though  he  may  be  in  assumpsit  if  he  has  sold  the  wood,  or  if  not,  in 
tiovei-,  after  a  demand  and  refusal.     JJond  v.  Ward,  7  Mass.  R.  127. 

The  verdict  must  therefore  be  set  aside  and  a  new  trial  granted. 
But  as  the  question  of  title  has  been  fully  and  fairly  tried  and  set- 
tied,  there  can  be  no  reason  for  retrying  that,  and  the  new  trial  must 
be  conlined  entirely  to  the  question  of  damages. 

Cojfin  and  £Jzra  Bassett,  for  the  plaintiff. 

Warren  and  Eliot,  for  the  defendant. 
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Trover,  for  a  quantity  of  pine  mill  logs. 

At  the  trial  before  Wells,  J.,  the  plaintiff  introduced  testimony 
tending  to  prove,  that  in  the  winter  of  1844-5,  one  Leander  Preble, 
cut  on  his  own  land  about  600,000  feet  of  pine  lumber,  and  also  cut  on 
the  laud  of  the  plaintiff,  wrongfully  and  wilfully,  about  100,000  feet  of 
lumber  of  a  similar  quality,  all  of  which  lumber  was  marked  with  the 
same  mark,  and  indiscriminatel}'  hauled  and  landed  on  the  same  land- 
ing place.  That  in  the  spring  of  1845,  said  lumber  was  run  down  the 
stream  and  came  into  the  possession  of  Franklin  Adams  &  Co.,  and  a 
part  of  it  was  taken  to  market,  and  the  other  part  remained  in  the 
stream,  and  was  subsequently  sold  by  them  to  the  defendant,  who  in 
the  spring  of  1846,  ran  to  market  all  the  residue  of  said  lumber,  except- 
ing that  in  controversy,  which  consisted  of  about  100,000  feet  that  had 
remained  behind,  and  in  November,  1846,  was  seized  by  the  plaintiff. 

Soon  afterwards  the  defendant  took  this  lumber  out  of  the  plaintiff's 
possession,  for  which  taking  this  action  is  brought. 

There  was  evidence  introduced  by  the  defendant  that  Preble  had  cut 
on  the  plaintiff's  land  only  about  7,000  feet,  for  which  he  had  given 
his  note.  And  there  was  much  evidence  from  both  parties  as  to  the 
cutting. 

The  Court  instructed  the  jury  that  the  plaintiff  must  prove  that  the 
logs  for  which  he  claimed  damages  in  this  action,  had  been  cut  on  his 
land,  and  had  been  taken  by  the  defendant ;  and  that  the  plaintiff  was 
entitled  to  recover  for  any  logs  cut  by  said  Preble  on  the  plaintiff's 
land,  and  which  were  taken  by  the  defendant,  unless  said  Preble  had 
paid  the  plaintiff  therefor ;  and  that  it  did  not  appear  that  any  question 
of  confusion  of  property  arose  in  the  action. 

A  verdict  was  returned  for  the  defendant. 


HESSELTINE   V.    STOCKWELL.  103 

J'Tnf  t£'  Cut'lng^  fur  plaintitf. 

A.  W.  -Pai?ie,  for  defendant. 

SnEPLET,  C.  J.  This  was  an  action  of  trover  brought  to  recover  the 
vahie  of  certain  pine  logs. 

The  logs  appear  to  have  composed  a  part  of  a  larger  lot  estimated  to 
contain  more  than  600,000  feet,  which  were  cut  and  hauled  by  Leander 
Preble.  The  case  states  that  there  was  testimony  tending  to  prove  that 
Preble  cut  on  his  own  land  about  600,000  feet  of  pine  lumber,  and  also 
cut  on  the  land  of  the  plaintiff  about  100,000  feet  of  pine  lumber  of  a 
similar  qualitj-,  all  of  which  logs  were  marked  with  the  same  mark  and 
hauled  and  landed  on  the  same  landing  place. 

With  other  instructions  the  j^ny  were  instructed,  "that  it  did  not 
appear  that  any  question  of  confusion  of  property  arose  in  the  action." 

What  will  constitute  a  confusion  of  goods  has  been  the  subject  of 
much  discussion,  and  it  has  become  a  question  of  much  interest  to  the 
owners  of  lands  upon  which  there  are  timber  trees,  as  well  as  to  those 
persons  interested  in  the  lumbering  business,  whether  the  doctrine  can 
be  applicable  to  the  intermixture  of  logs. 

When  there  lias  been  such  an  intermixture  of  goods  owned  by  differ- 
ent persons,  that  the  property  of  each  can  no  longer  be  distinguished, 
what  is  denominated  a  confusion  of  goods  has  taken  place.  And  this 
may  take  place  with  respect  to  mill  logs  and  other  lumber.  But  it  can 
do  so  only  upon  proof  that  the  property  of  each  can  no  longer  ])e  dis- 
tinguished. That  the  doctrine  might  be  applicable  to  mill  logs  is 
admitted  in  the  case  of  Loomis  v.  Green^  7  Greenl.  393.  The  case  of 
Win^/ate  v.  Smith,  20  Maine,  287,  has  been  alluded  to  as  exhibiting  a 
different  doctrine  ;  but  the  case  does  not  authorize  such  a  conclusion. 
The  instructions  were,  "that  merely  taking  the  mill  logs  and  fraudu- 
lently mixing  them  with  the  defendant's  logs  would  not  constitute  con- 
fusion of  goods."  These  instructions  were,  and  clearly  must  have  been 
approved ;  for  an  additional  element  was  required  that  the  mixture 
should  have  been  of  such  a  character  that  the  property  of  each  could 
no  longer  be  distinguished.  The  opinion  merely  refers  with  approba- 
tion to  the  case  of  Ryder  v.  Hathaway,  21  Pick.  298,  and  says,  "the 
principles  there  stated  would  authorize  the  instructions  which  were 
given  on  that  point  in  this  case." 

The  common  law  in  opposition  to  the  civil  law  assigns  the  whole 
propert}-  without  liability-  to  account  for  any  part  of  it  to  the  innocent 
party  when  there  has  been  a  confusion  of  goods,  except  in  certain 
cases  or  conditions  of  property.  Chancellor  Kent  correctlv  observes 
that  the  rule  is  carried  no  further  than  necessity  requires.  2  Kent's 
Com.  365. 

There  is  therefore  no  forfeiture  of  the  goods  of  one  who  voluntai'ily 
and  without  fraud  makes  such  an  admixture.  As  when,  for  example, 
he  supposes  all  the  goods  to  be  his  own,  or  when  he  does  it  by  mis- 
take. 
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And  there  is  no  forfeiture  in  case  of  a  fraudulent  intermixture  when 
the  goods  intermixed  are  of  equal  value.  This  has  not  been  sufficiently 
noticed,  and  yet  it  is  a  just  rule  and  is  fully  sustained  by  authority, 
.^ord  Eldon,  in  the  case  of  Z^tjyton  v.  White,  15  Ves.  442,  states  the 
aw  of  the  old  decided  cases  to  be,  "  if  one  man  mixes  his  corn  or  flour 
ivith  that  of  another  and  they  were  of  equal  value,  the  latter  must  have 
.he  given  quantity  ;  but  if  articles  of  a  different  value  are  mixed,  produ- 
cing a  third  value,  the  aggregate  of  the  whole,  and  through  the  fault  of 
the  person  mixing  them,  the  other  party  cannot  tell  what  was  the  origi- 
nal value  of  his  property,  he  must  have  the  whole."  This  doctrine  is 
stated  with  approbation  by  Kent.  2  Kent's  Com.  3G5.  It  is  again 
stated  in  the  case  of  Byder  v.  Hatlimoay.  The  opinion  says,  "if 
they  were  of  equal  value,  as  corn  or  wood  of  the  same  kind,  the  rule  of 
justice  w^ould  be  obvious.  Let  each  one  take  his  own  given  quantity. 
But,  if  they  were  of  unequal  value,  the  rule  would  be  more  difficult." 

In  the  case  of  Willardx.  liice,  11  Met.  493,  the  question,  whether 
palm-leaf  hats,  which  were  intermixed,  were  of  equal  value,  does  not 
appear  to  have  been,  although  it  would  seem  that  it  might  have  been, 
made.  The  case  is  not  therefore  opposed  to  the  doctrine  here  stated. 
The  doctrine  is  noticed  in  the  cases  of  JIart  v.  Ten  Eijck,  2  Johns. 
Ch.  62  ;  Ringgold  v.  Ringgold,  1  Har.  &  Gill,  11  ;  Brackenrldge  v. 
Holland,  2  Bl'ackf.  377. 

If  no  logs  were  cut  upon  land  owned  by  the  plaintiff,  no  question 
could  have  arisen  of  confusion  of  goods.  The  jury  were  i-equired  }>y 
the  instructions  to  find  only,  that  none  of  those  taken  by  the  defendant 
were  cut  on  the  plaintiff's  land.  They  were  not  required  to  find  that  no 
logs,  composing  the  whole  lot  of  six  or  seven  hundred  thousand  feet, 
were  cut  on  the  plaintiflTs  land. 

If  Preble  wrongfully-  cut  any  logs  on  land  owned  by  the  plaintiff,  and 
mixed  them  with  logs  cut  on  his  own  land,  so  that  they  could  not  be 
distinguished,  a  question  respecting  confusion  of  goods  might  properly 
hare  arisen.  The  admixture  might  have  been  of  such  a  character  that 
the  whole  lot  of  logs,  including  those  in  the  possession  of  the  defend- 
ant, might  have  become  the  property  of  the  plaintiff.  Or  it  might 
have  been  of  such  a  character,  the  logs  being  of  equal  value,  that  the 
plaintiff  would  have  been  entitled  to  recover  from  any  one  in  possession 
of  those  logs  or  of  a  part  of  them,  such  proportion  of  them  as  the  logs 
cut  upon  his  land  bore  to  the  whole  number. 

While  the  facts  reported  might  not  necessaril}'  prove  a  confusion  of 
goods,  if  part  of  the  whole  lot  of  logs  were  cut  upon  land  owned  bj'  the 
plaintiff,  they  might  have  been  sufficient  to  raise  that  question,  and  to 
present  it  for  the  consideration  of  the  jur}'. 

The  instructions  therefore,  when  considered  together,  requiring  the 
plaintiff  to  satisfy  the  jur\-  that  some  of  that  particular  portion  of  the 
whole  lot  of  logs,  which  the  defendant  had  in  his  possession,  were  cut 
upon  land  owned  by  the  plaintiff,  and  that  no  question  of  confusion  of 
property  appeared  to  arise,  were  too  restrictive.  They  may  have 
deprived  the  plaintiff  of  the  right  to  recover  upon  proof  that  some  of 
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the  logs  composing  the  whole  lot  had  been  cut  upon  his  land  and  so 
mixed  with  logs  cut  on  land  owned  by  Preble  that  they  could  not  be 
distinguished. 

Exceptions  sustained,  verdict  set  aside,  and  7iew  trial  granted} 
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[Reported  30  Me.  295.] 

Trespass  de  bonis  asi^ortatis,  for  a  quantity  of  cedar  railroad  sleepers, 
juniper  knees,  shingles,  and  juniper  timber. 

At  the  trial,  before  Wells,  J.,  it  appeared,  that  the  lumber  was  cut 
in  the  winter  of  1840-41,  by  one  Samuel  Potter,  a  part  on  the  land  of 
defendant,  and  a  part  on  land  of  Timothy  Boutelle,  the  two  tracts  being 
contiguous  in  the  town  of  Alton.  The  timber  was  hauled  by  Potter 
into  a  brook,  for  the  purpose  of  being  floated  to  market,  and  in  the  fol- 
lowing spring,  it  was  run  down  to  the  Penobscot  river  above  the  town 
of  Orono,  where  it  was  rafted  into  eleven  rafts,  six  of  which  were  run 
to  Bangor  immediately  afterwards,  and  delivered  by  Potter  to  plaintiff, 
to  be  held  by  him  to  pay  what  Potter  owed  him,  and  the  balance  to  be 
paid  to  Potter,  the  plaintiff  having  supplied  Potter  while  cutting  the 
lumber.  The  other  rafts  were  taken  by  defendant  near  Oldtown  as  his 
property,  and  soon  afterwards  he  came  to  Bangor,  and  took  the  remain- 
ing six  rafts  out  of  the  possession  of  plaintiff'. 

Potter  was  a  trespasser  on  both  tracts,  and  there  were  no  marks  upon 
any  of  the  timber. 

With  other  rulings,  the  court  instructed  the  jury,  that  if  a  part  of  the 
lumber  was  cut  on  Ware's  and  a  part  on  Boutelle's  land,  and  was  all 
mixed  together  in  such  a  manner,  by  those  who  cut  it,  that  the  part  cut 
on  Ware's  land  could  not  be  distinguished  from  what  was  cut  on  Bou- 
telle's land,  then  Ware  had  a  right  to  take  the  whole,  and  this  action  of 
trespass  could  not  be  maintained  ;  also,  that  if  the  rafts  taken  by  the 
defendant  near  Oldtown  contained  more  than  all  the  timber  cut  from 
his  land,  it  would  make  no  difference  where  he  took  it  (he  intending  to 
take  all  the  timber  cut  as  aforesaid),  if  they  found  that  the  timber  was 
intermingled,  and  could  not  be  distinguished,  as  before  stated. 

The  jury  returned  a  verdict  for  defendant,  and  the  plaintiff  excepted. 

Kelley  and  3IcCrillis,  for  plaintiff. 

1.  The  rule  of  law,  that  where  one  mixes  his  own  with  another's 
goods  so  that  it  is  impossible  to  distinguish  and  identify  what  belonged 
to  each,  the  entire  property  passes  to  him,  whose  original  dominion  was 

1  See  Mayer  v.  Wilkins,  37  Fla.  244,  253 ;  Clajlln  v.  Continental  Works,  85  Ga.  27 ; 
Hawl-ms  V.  SpoJcane,  ^c.  Co.,  33  Pac.  40  (Idaho)  ;  First  Nat.  Bank  v.  Scott,  36  Neb. 
607;  Jewett  v.  Dringer,  30  N.  J.  Eq.  291. 
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invaded,  applies  only  to  cases  of  fraudulent  intermixture  of  goods.  21 
Pick.  305.  Fraud  is  not  to  be  presumed,  and  wlietber  there  was  any 
fraud,  was  a  question  which  should  have  been  submitted  to  tlie  jury. 

2.  If  there  was  fraud  in  Potter,  who  cut  the  lumber  and  intermingled 
it,  the  plaintiff  being  an  innocent  purchaser,  is  not  to  be  affected  by  it. 
14  Mass.  137  ;  10  Johns.  185  ;  20  Pick.  247:  6  Shepl.  391 ;  1  Peters,  46. 

3.  Where  one  innocently  mixes  his  own  with  another's  goods,  each 
retains  his  ownership  in  his  proportion,  and  neither  party  has  a  right 
to  retain  or  take  more  than  his  proportion,  and  if  one  takes  more  than 
his  proportion,  he  is  a  trespasser.      11  N.  H.  558  ;  21  Pick.  306. 

4.  Tlie  articles,  for  which  this  action  is  brought,  are  not  that  kind  of 
property,  to  which  the  law  of  confusion  of  goods  applies.  Inst.  Lib.  2, 
title  1,  §  27  ;  Story  on  Bailments,  §  40;  15  Vesey,  432  ;  20  Maine,  287. 

5.  The  instruction  should  have  been  qualified,  that  if  defendant  knew 
he  was  taking  lumber,  which  did  not  belong  to  him,  he  was  responsible 
in  trespass. 

6.  If  there  could  be  no  division  of  the  identical  goods,  there  should 
be  a  division  in  value.  Defendant  having  taken  five  rafts  at  Oldtown, 
and  that  being  more  than  his  share,  was  a  trespasser  in  coming  to 
Bangor  and  taking  plaintiff's  share. 

lient  and  A.  W.  Paine,  for  defendant. 

Howard,  J.  This  was  an  action  of  trespass  de  bonis  asportatis,  for 
a  quantity  of  cedar  railroad  sleepers,  juniper  knees,  shingles,  and  juni- 
per timber.  There  was  evidence,  as  stated  in  the  exceptions,  tending 
to  show  that  the  lumber  was  cut  in  the  winter  of  1840-41,  by  Samuel 
Potter,  a  trespasser,  on  two  contiguous  tracts  of  land,  and  hauled  into 
a  brook,  to  be  floated  down  to  a  market.  That  one  of  the  tracts  of 
land  was  owned  by  the  defendant,  and  that  the  other,  called  the  col- 
lege land,  was  owned  by  Timoth}'  Boutelle.  That  in  the  spring  follow- 
ing, the  timber  was  run  down  to  the  Penobscot  river  and  rafted  into 
eleven  rafts,  six  of  which  were  run  to  Bangor,  immediateh'  after  by 
Potter,  and  "  delivered  to  the  plaintifS  to  pay  him  what  Potter  owed 
him,  and  the  balance  to  be  paid  to  Potter  (the  plaintiff  having  supplied 
Potter  while  cutting  the  lumber").  "That  Potter  was  a  trespasser  on 
both  lots,  on  which  he  cut  the  timber  ;  "  and  that  "  there  was  no  other 
intermingling  of  the  timber  cut  from  both  tracts,  except  that  the  logs 
were  hauled  into  the  same  brook,  at  the  same  landing,  and  afterwards 
rafted  into  the  same  rafts,  there  being  no  marks  on  any  of  the  timber." 

Tlie  defendant  took  the  five  rafts  at  Oldtown,  as  his  propert}',  and 
soon  after  took  the  remaining  six  rafts  out  of  the  possession  of  the 
plaintiff,  at  Bangor. 

The  instructions  to  the  jury,  to  which  exceptions  were  taken  and 
urged  in  the  argument,  were  :  — 

1.  That,  if  a  part  of  the  lumber  was  cut  on  the  defendant's  land,  and 
a  part  on  the  college  land,  and  the  whole  was  mixed  together  in  such  a 
manner,  by  those  who  cut  it,  that  it  could  not  be  distinguished,  the  de- 
fendant had  a  right  to  take  the  whole,  and  that  this  action  of  trespass 
could  not  be  maintained. 
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2.  That  if  the  defendant  did  talve  the  five  rafts  at  Oldtown,  and  if 
they  amounted  to  more  than  all  of  the  timber  cut  from  his  land,  it  would 
make  no  difference  where  he  took  it,  if  he  intended  to  seize  all  of  the 
timber  cut  as  before  mentioned,  if  they  found  that  it  was  intermingled, 
and  could  not  be  distinguished  as  before  stated. 

If  one  take  the  goods  of  another,  as  a  trespasser,  he  does  not  thereb}- 
acquire  a  title  to  them,  and  cannot  invest  another  with  a  title  ;  but  the 
original  owner  maj'  follow  his  property  and  reclaim  it  from  the  tres- 
passer, or  an}'  other  person  claiming  through  him,  so  long  as  the  iden- 
tit}'  can  be  established. 

If  the  timber  taken  by  Potter,  as  a  trespasser,  from  the  land  of  the 
defendant,  was  so  mingled  with  the  other  timber  taken  by  him  from  the 
college  land,  that  it  could  not  be  distinguished,  it  would  produce  what 
is  denominated  a  confusion  of  goods.  Loomis  v.  Green,  7  Greenl. 
393  ;  Wiuffate  v.  Smith,  20  Maine,  287  ;  Hazeltme  v.  Stockxoell^  30 
Maine,  237;  Bijcler  v.  Hathaway,  21  Pick.  298;  Willardy.  Bice,  11 
Mete.  493  ;  Betts  v.  Lee,  5  Johns.  348  ;  Curtis  v.  Groat,  6  Johns. 
168;  BabcocJc  v.  Gill,  10  Johns.  287;  Brown  v.  Sax,  7  Cowen,  95; 
Treat  v.  Barber,  7  Conn.  280  ;  Barron  v.  Cobleigh,  11  N.  H.  558. 

Where  the  confusion  or  commixture  of  goods  is  made  by  consent 
of  the  owners,  or  by  accident,  and  without  fault,  so  that  they  cannot 
be  distinguished,  but  the  identitj'  remains,  each  is  entitled  to  his 
proportion. 

This  was  also  the  doctrine  of  the  civil  law.  (Just.  Inst.  Lib.  2,  tit.  1, 
§§  27,  28.) 

But  if  such  intermixture  be  wilfully  or  ncgligenth'  effected  bj'  one, 
without  the  knowledge  or  approbation  of  the  other  owner,  the  latter 
would  be  entitled  by  the  common  law  to  the  whole  property,  without 
making  satisfaction  to  the  former,  for  his  loss.  The  civil  law,  however, 
required  the  satisfaction  to  be  made.  Browne's  Civil  Law,  243  ;  Ward 
V.  Ayre,  Cro.  Jac.  366 ;  2  Black.  Com.  405  ;  2  Kent  Com.  363,  364, 
where  the  civil  law  is  stated  differently  by  the  learned  Chancellor, 
p.  364  ;  Story's  Com.  on  Bailments,  §  40 ;  Ijupton  v.  Wliite,  15  Vesey., 
440  ;  Hart  v.  Ten  BJyck,  2  Johns.  Chan.  62. 

If  the  defendant  found  his  timber,  which  had  been  wrongfully  taken 
from  his  land,  mingled  with  other  timber,  in  the  manner  stated  in  the 
evidence,  so  that  it  could  not  be  distinguished,  he  had  clearl}-  a  right  to 
take  possession  of  the  whole,  without  committing  an  act  of  trespass, 
even  if  he  may  be  held  to  account  to  the  true  owner  for  a  portion  of  it. 
He  had,  at  least,  a  common  interest  in  the  property,  and  in  taking  pos- 
session he  asserted  only  a  legal  right.  Inst.  Lib.  2,  tit.  1,  §  28 ;  Story's 
Com.  on  Bailments,  §  40. 

In  any  view  of  the  case,  upon  the  facts  presented,  the  instructions 
were  correct.  Exceptions  overruled.^ 

1  See  Norris  v.  United  States,  44  Fed.  735. 
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JENKINS   V.   STEANKA. 

Supreme  Court  of  Wisconsin.     1865. 

[Reported  19  Wis.  126.] 

Error  to  the  Circuit  Court  for  Winnebago  County. 

Tlie  action  below  was  b}-  Jenkins  and  otliers  against  Steanka,  to 
recover  possession  of  certain  lumber,  or  the  value  thereof  (alleged  to 
be  SlOO),  with  damages  for  the  detention.  The  plaintiffs  obtained 
possession  under  the  statute.  Steanka  was  master  of  a  sloop  in  which 
the  lumber  was  found  when  seized  by  the  sheriff" ;  and  claimed  by  his 
answer  that  the  title  to  the  lumber  was  in  one  Wright  (for  whom  he 
was  carrying  the  same  on  said  sloop),  subject  to  a  lien  for  freight  in 
favor  of  the  owner  of  said  sloop,  and  that  said  defendant,  at  the  time 
of  such  seizure,  was  entitled  to  the  possession  as  agent  of  said  owner. 

The  jury  found  that  defendant  had  the  right  of  possession  at  the 
commencement  of  the  action  ;  that  Wright  owned  the  lumber ;  and  that 
the  value  was  $360 ;  and  nominal  damages.  Judgment  accordingly ; 
and  plaintiff's  sued  out  their  writ  of  error. 

Earl  P.  Finch,  for  plaintiffs  in  error. 

JI.  J3.  Jcickson,  for  defendant  in  error. 

J^y  the  Court,  Downer,  J.  This  is  an  action  to  recover  forty  thou- 
sand feet  of  pine  lumber,  alleged  in  the  complaint  to  be  wrongfully 
detained  by  the  defendant,  and  of  the  value  of  $400.  The  value  is 
not  denied  b}'  the  answer.  At  the  trial,  the  plaintiff's  off'ered  to  prove 
the  value  less  than  $400  ;  but  the  Circuit  Court  refused  to  permit  the 
evidence  to  be  given,  holding  that  the  pleadings  fixed  and  were  con- 
clusive as  to  the  amount  of  the  value.  In  this  the  court  below  erred. 
In  actions  of  trover,  trespass  or  replevin,  before  the  Code,  it  was  not 
necessary  for  the  defendant  to  deny  the  amount  of  the  value  or  the 
allegation  of  damages,  and  in  this  respect  the  Code  has  not  altered  the 
practice.  The}-  must  be  proved  even  though  the  defendant  puts  in  no 
answer.  Conness  v.  Main,  2  E.  D.  Smith,  314  ;  McKenziey.  Farrell^ 
4  Bosworth,  202. 

Questions  were  put  to  diff'erent  witnesses  by  the  plaintiffs  during  the 
progress  of  the  trial,  as  to  what  the  kind  or  qualit}-  of  the  lumber  in 
dispute  was.  The  court  below  refused  to  permit  these  questions  to  be 
answered.  It  seems  to  us  the  answers  should  have  been  received. 
They  were  competent  as  bearing  on  the  question  of  the  value  of  the 
lumber;  also  for  another  purpose.  Testimony  was  given  tending  to 
prove  that  some  part  of  the  lumber  in  dispute  was  manufactured  by  one 
Wright,  in  his  mill,  at  Fremont,  out  of  logs  belonging  to  the  plaintiff's 
and  cut  on  streams  above  Fremont,  and  that  there  was  a  great  diflJ'er- 
ence  in  the  quality  of  lumber  sawed  out  of  logs  cut  at  or  near  Fremont 
and  that  cut  out  of  the  plaintiffs'  logs,  the  latter  being  much  superior 


SMITH   V.   MORRILL.  109 

in  quality  to  the  former.  The  defendants'  witnesses,  or  some  of  them, 
testified  that  this  lumber  was  made  out  of  logs  cut  at  Fremont.  After 
this  testimony-  was  in,  the  plaintiffs  renewed  their  inquiry  as  to  the 
qualit}'  of  the  lumber  in  dispute,  and  the  court  again  ruled  the  evidence 
inadmissible.  It  seems  to  us  that  it  was  clearl}'  admissible  as  tending 
to  prove  whether  the  lumber  in  dispute  was  manufactured  out  of  the 
plaintiffs'  or  Wright's  logs. 

The  Circuit  Court  also  erred  in  instructing  the  jury  that  "  if  thej- 
found  for  the  plaintiffs,  the}'  could  onh*  recover  the  amount  of  lumber 
which  the}'  have  proved  to  have  been  wrongfully  taken  by  Wright, 
although  it  may  have  been  commingled  with  the  lumber  of  "Wright 
wrongfully."  The  law,  we  think,  is  that  if  Wright  wilfully  or  indis- 
criminately intermixed  the  lumber  sawed  from  the  logs  of  the  plaintiffs 
with  his  own  lumber,  so  that  it  could  not  be  distinguished,  and  the 
lumber  so  mixed  was  of  different  qualities  or  value,  then  the  plaintiffs 
would  be  entitled  to  hold  the  whole.  Willardx.  Bice,  11  Met.  493; 
2  Kent's  Com.  (3d  ed.),  364  ;  Eyder  v.  Hathaway,  21  Pick.  298. 

We  do  not  deem  it  necessary  to  notice  other  rulings  assigned  for 
error  of  the  court  below  excluding  testimony,  as  the  same  questions 
may  not  arise  upon  a  new  trial. 

Judgment  of  the  court  below  reversed,  and  a  new  trial  ordered. 
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Supreme  Court  of  Maine.  1869. 

[Reported  56  Me.  566.] 

Trover,  for  a  quantity  of  logs  alleged  to  have  been  converted  by  the 
defendants  in  1860.     The  writ  is  dated  November  6,  1863. 

There  was  evidence  tending  to  show  that,  in  the  winter  of  1858-9, 
the  plaintiff  lumbered  on  his  township,  called  Holeb,  adjoining  which 
was  the  township  called  Forsyth,  owned  by  the  defendants ;  that  the 
line  between  the  townships  was  well  marked  and  known  to  the  plaintiff 
and  his  servants ;  that,  during  the  operation,  the  plaintiffs  servants, 
having  cut  all  his  timber  accessible  without  removal  of  camps,  breaking 
new  roads,  &c.,  intentionally  and,  without  the  knowledge  or  consent  of 
the  defendants,  went  upon  the  township  of  Forsyth,  finished  their 
operation  thereon,  hauled  the  logs  to  the  same  landing,  and  marked 
them  with  the  same  mark ;  that  subsequently,  after  the  plaintiff  had 
learned  all  the  facts  of  the  trespass,  together  with  the  quantity  of  logs 
cut  on  Forsyth,  from  the  return  of  his  scaler,  he  caused  the  whole 
quantity  to  be  put  into  the  river,  driven  to  Gardiner,  caught,  boomed, 
and  rafted  for  sale,  thus  intermingling  the  logs  in  such  a  manner  as  to 
render  it  impracticable  to  separate  those  cut  on  Forsyth  from  those 
cut  on  Holeb ;  that  the  defendants,  having  no  means  of  determining 
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the  quantity  of  logs  cut  on  their  land,  seized  a  quantity  which  they 
deemed  sufiicient  to  cover  their  loss  ;  that  the  plaintiff  never,  until  the 
time  of  trial,  informed  the  defendants  of  the  quantity  cut  on  Forsyth, 
although  he  had  the  means  of  doing  so  as  early  as  April,  1859  ;  that 
the  defendants  requested  such  information  of  the  plaintiff,  but  did  not 

receive  it. 

The  court  were  to  render  such  judgment  as  the  legal  rights  of  the 
parties  required,  upon  the  legal  evidence  reported. 

iS.  Heath,  for  tlie  plaintiff. 

A.  Libbey,  for  the  defendants. 

Appleton,  C.  J.  The  plaintiff  and  defendants  were  owners  of  ad- 
jacent townships.  The  plaintiff  trespassed  upon  the  defendant's  land. 
cuttino-  thereon  a  considerable  quantity  of  logs  which  were  marked 
similarly  to  those  cut  on  his  own  land,  and  were  run  with  them  to 
Gardiner. 

The  defendants  having  ascertained  that  the  plaintiff  had  trespassed 
upon  their  land,  seized  a  portion  of  the  logs  thus  commingled,  as  cut 
on  their  premises,  and  more,  as  the  plaintiff  alleges,  than  were  so  cut. 
This  action  is  brought  to  recover  such  excess. 

As  the  plaintiff  was  a  trespasser,  the  defendants  had  a  legal  right 
to  seize  the  logs  cut  on  their  land  wherever  they  could  find  them. 
Their  title  thereto  was  as  perfect  as  if  cut  by  themselves. 

It  was  the  fault  of  the  plaintiff  that  they  were  so  mingled  b}'  him 
or  his  agents  with  his  logs  so  that  the}'  could  not  be  distinguished 
from  them.  The  plaintiff  must  suffer  from  the  consequences  of  this 
confusion. 

B}'  the  common  law,  where  an  intermixture  of  goods  is  fraudulently 
made  without  the  knowledge  of  the  owner,  and  the}^  cannot  be  separ- 
ated and  identified,  the  latter  is  entitled  to  the  w^hole  property  without 
making  satisfaction  to  the  former  for  his  loss.  In  Bryant  v.  Wore, 
30  3Iaine,  295,  where  lumber  was  cut  upon  two  tracts  of  adjoining 
owners  b}'  a  trespasser,  and  the  whole  was  so  intermixed  by  him,  or 
persons  claiming  under  him,  that  the  part  belonging  to  each  owner 
could  not  be  distinguished,  and  the  owner  of  one  tract  seized  and  took 
possession  of  the  whole,  —  it  was  held,  that  one  claiming  under  the 
wrongdoer  could  not  maintain  an  action  of  trespass  for  such  taking. 

But  the  defendants  seized  only  a  portion  of  the  logs  cut  b}'  the  plain- 
tiff. Waiving,  therefore,  their  right  to  all,  if  they  had  such  right  in 
the  present  case,  the  question  arises  whether  they  are  liable  as  wrong- 
doers if  they  seize  more  logs  than,  as  it  is  ultimately  shown,  were  cut 
on  their  land. 

It  has  been  repeatedly  held  that  an  officer  has  a  right  to  attach  the 
goods  of  another,  negligently  or  fraudulently  intermixed  with  those  of 
the  debtor,  and  hold  them  until  the}-  were  identified  b}'  the  owner  and 
re-delivery  demanded ;  that  he  could  not  be  treated  as  a  trespasser  for 
doing  what  he  had  a  right  to  do ;  and  that,  if  after  identification  and 
demand  for  re-delivery  he  refused  to  give  up  the  goods,  he  would  be 
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liable  for  their  value  in  trover,  but  that  trespass  could  not  be  main- 
tained for  the  original  taking.  Bond\.  Wa?-d,  7  Mass.  127  ;  Shumicay 
V.  Mutter,  8  Pick.  443  ;  Willardx.  Bice,  11  Met.  493  ;  Leiois  v.  W/iitte- 
more,  5  N.  H.  366  ;  Taylor  v.  Jones,  42  N.  H.  36.  So  here  the  de- 
fendants had  a  right  to  seize  their  own  logs.  It  was  b}'  the  wrongdoing 
of  the  plaintiff  that  they  were  cut,  marked,  and  intermingled  with  his 
own.  The  plaintiff  knew  the  number  and  kind  of  logs  cut  on  the 
defendants'  land.  The  defendants  were  ignorant  of  all  this,  and  were 
never  informed  thereof  by  the  plaintiff,  as  they  testifj',  till  the  time  of 
the  trial.  They  seized  what  they  regarded  as  the  number  of  logs  cut 
on  their  land.  If  they  seized  logs  not  so  cut,  the  plaintiff  should  have 
notified  them  of  such  fact  and  pointed  out  the  specific  logs  he  claimed, 
if  it  was  in  his  power  so  to  do.  If  they  took  more  than  they  had  a 
right  to  take,  he  should  have  advised  them  of  the  exact  amount  of  his 
own  trespass.  He  cannot  claim  that  they  are  wrongdoers  when  the}- 
rightfully  seized  their  own  logs,  wrongfully  commingled  by  him  with 
those  cut  on  his  land.  This  they  clearh'  had  a  right  to  do.  Bryant  v. 
Ware,  30  Maine,  295.  The  party  wrongfully  intermingling  his  goods 
with  another's  cannot  reclaim  them  without  first  pointing  them  out. 
/Seavy  v.  Dearborn,  19  N.  H.  351  ;  Gilman  v.  /Sanborn,  36  N.  H.  311. 
So  too  if  the  defendants,  acting  in  good  faith,  took  more  logs  than  the 
plaintiff  had  cut  on  their  land,  having  a  right  to  take  all  logs  cut  b}' 
trespassers,  they  would  not  be  liable  as  wrongdoers  until  the  plaintiff 
had  pointed  out  the  property  belonging  to  him,  and  demanded  it  of 
them,  which  the  defendants  say  was  never  done.  It  must  be  remem- 
bered that,  if  the  plaintiff  suffers,  it  is  in  consequence  of  his  own 
wrongful  acts.  The  defendants  were  acting  for  the  protection  of  their 
acknowledged  rights.  Judgment  for  defendants. 

Kent,  Walton,  Danforth  and  Tapley,  JJ.,  concurred. 


Note.  —  The  acquisition  by  a  transferee  of  a  chattel  or  obligation  of  a  right  greater 
than  that  of  the  transferrer  is  dealt  with  later  in  this  course  under  the  head  of  Priority, 
and  also  in  a  separate  course  on  Bills  and  Notes. 
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PICKERING  V.  MOORE. 
Supreme  Codkt  of  New  Hampshire.     1893. 

[Reported  67  N.  H.  533.] 

Trover,  for  manure.  Facts  found  by  the  court.  March  31,  1883, 
the  defendant  leased  his  farm  for  the  term  of  three  j'ears  to  the  plain- 
tiff, who  covenanted  to  carry  on  the  place  in  a  "husbandlike  man- 
ner," and  to  consume  and  convert  into  manure,  to  be  used  or  left  upon 
the  premises,  all  hay  and  fodder  raised  thereon.  The  plaintiff  occu- 
pied the  farm  and  performed  all  his  covenants  contained  in  the  lease, 
without  any  new  or  further  contract,  until  May  30,  1892.  During  the 
last  year  of  his  occupancy  he  fed  out  upon  the  farm  a  large  quantity  of 
fodder  not  produced  on  the  place.  He  put  twenty-five  cords  of  the 
manure  made  from  this  fodder,  and  manure  of  the  same  quality  and 
value  made  from  fodder  raised  on  the  place,  together,  in  a  heap,  where 
they  were  so  intermixed  that  they  could  not  be  distinguished.  The 
defendant  prevented  him  from  taking  away  the  twenty-'five  cords. 

JLeach  S  Stevens,  for  the  plaintiff. 

Alhin  &  3Iartin,  for  the  defendant. 

Carpenter,  J.  The  plaintiff  held  the  farm  after  the  expiration  of 
three  years,  as  tenant  from  3'ear  to  year,  upon  the  terms  expressed 
in  the  lease.  Russell  v.  Fahyan,  34  N.  H.  218,  223  ;  Conxcay  v. 
Starkiceather,  1  Denio,  113.  Manure  made  upon  a  farm  by  the  con- 
sumption of  its  products  in  the  ordinary-  course  of  husbandry  is  a  part 
of  the  realty.  It  cannot  be  sold  or  carried  awaj-  by  a  tenant  without 
the  landlord's  consent.  Sawyer  v.  Ticiss,  26  N.  H.  345,  349  ;  Perry 
V.  Carr,  44  N.  H.  118,  120  ;  Hill  v.  De  Rochemont,  48  N.  H.  87,  88. 
The  doctrine  "  was  established  for  the  benefit  of  agriculture.  It  found 
its  origin  in  the  fact  that  it  is  essential  to  the  successful  cultivation  of 
a  farm  that  the  manure  produced  from  the  droppings  of  cattle  and 
swine  fed  upon  the  products  of  the  farm,  and  composted  with  earth 
and  vegetable  matter  taken  from  the  land,  should  be  used  to  supply 
the  drain  made  upon  the  soil  in  the  production  of  crops,  which  other- 
wise would  become  impoverished  and  barren  ;  and  in  the  fact  that  the 
manure  so  produced  is  generally  regarded  by  farmers  in  this  country 
as  a  part  of  the  realty,  and  has  been  so  treated  by  landlords  and  ten- 
ants from  time  immemorial."  Haslem  v.  Lockwood,  37  Conn.  500, 
505. 

Whether  a  tenant,  "  where  there  is  no  positive  agreement  dispensing 
with  the  engagement  to  cultivate  his  farm  in  a  husbandlike  manner,  is 
bound  to  spend  the  hay  and  other  like  produce  upon  it  as  the  means  of 
preserving  and  continuing  its  capacity "  {Perry  v.  Carr  and  Hill  v. 
De  Rochemont,  supra),  in  other  words,  whether  the  express  or  implied 
obligation  to  cultivate  the  farm  in  "  a  husbandlike  manner"  binds  him 
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as  matter  of  law  to  convert  into  manure  all  the  fodder  grown  on  the 
premises,  is  a  different  and  possibly  an  open  question.  Wing  v.  Gray, 
36  Vt.  261,  266,  267  ;  Zewis  v.  Lyman,  22  Tick.  437,  444,  445;  Mul 
dlehrook  v.  Corwin,  15  Wend.  169,  and  cases  cited  ;  Brown  v.  Crump ^ 
1  Marsh  C.  P.  567;  Legh  v.  Hewitt,  4  East,  154,  159;  Moulton  v. 
Eoblnson,  27  N.  H.  550,  561;  Cool.  Torts,  334,  343,  344.  However 
that  may  be,  no  rule  of  good  husbandry  requires  a  tenant  to  buy  hay 
'or  other  fodder  for  consumption  on  the  farm.  If,  in  addition  to  the 
stock  maintainable  from  its  products,  he  keeps  cattle  for  hire  and  feeds 
them  upon  fodder  procured  by  purchase  or  raised  by  him  on  other 
lands,  the  landlord  has  no  more  legal  or  equitable  interest  in  the  ma- 
nure so  produced  than  he  has  in  the  fodder  before  it  is  consumed.  It  is 
not  made  in  the  ordinary  course  of  husbandry.  It  is  produced  "  in  a 
manner  substantially  like  making  it  in  a  livery  stable."  Hill  v.  De 
Bochemont,  48  N.  H.  87,  90  ;  Corey  v.  Bishop,  48  N.  H.  146,  148. 
It  is  immaterial  whether  the  additional  stock  is  kept  for  hire,  or  is  the 
tenant's  propert}-.     Needham  v.  Allison,  24  N.  H.  355. 

The  plaintiff  did  not  lose  his  property  in  the  manure  by  intermixing 
it  with  the  defendant's  manure  of  the  same  quality  and  value  without 
his  consent.  It  is  not  claimed  that  the  plaintiff  mixed  the  manure  with 
any  fraudulent  or  wrongful  intent.  "  The  intentional  and  innocent 
intermixture  of  property  of  substantially  the  same  quality  and  value 
does  not  change  the  ownership.  And  no  one  has  a  right  to  take  the 
whole,  but  in  so  doing  commits  a  trespass  on  the  other  owner.  He 
should  notify  him  to  make  a  division,  or  take  his  own  proportion  at  his 
peril,  taking  care  to  leave  to  the  other  owner  as  much  as  belonged  to 
him."  Byder  v.  Hithaway,  21  Pick.  298,  306;  Gilman  v.  Hill,  36 
N.  H.  311,  323;  Bobinson  v.  Holt,  39  N.  H.  557,  563  ;  Jloorev.  Boic- 
man,  47  N.  H.  494,  501,502;  Cheshire  Bailroad  x.  Foster,  51  N.  H. 
490,  493.  "  Even  if  the  commingling  were  malicious  or  fraudulent,  a 
rule  of  law  which  would  take  from  the  wrongdoer  the  whole,  when  to 
restore  to  the  other  his  proportion  would  do  him  full  justice,  would  be 
a  rule  not  in  harmony  with  the  general  rules  of  civil  remedy-,  not  only 
because  it  would  award  to  one  party  a  redress  beyond  his  loss,  but 
because  it  would  compel  the  other  party  to  pay  not  damages,  but  a 
penalty."     Cool.  Torts,  53,  54. 

Whether  the  parties  were  tenants  in  common  of  the  manure  is  a 
question  that  need  not  be  determined.  Gardner  v.  Butch,  9  Mass. 
427,  430,  431;  Byder  v.  Hathaway,  21  Pick.  298,  305  ;  Chap>man  v. 
Shepard,  39  Conn.  413,  425  ;  Kimberly  v.  Patchin,  19  N.  Y.  330,  341. 
Assuming  that  they  were,  the  action  ma}^  be  maintained.  A  tenant  in 
common  has  the  same  right  to  the  use  and  enjoyment  of  the  common 
property  that  he  has  to  his  sole  propertj-,  except  in  so  far  as  it  is  lim- 
ited b}'  the  equal  right  of  his  co-tenants.  Where  two  have  each  an 
equal  title  to  an  indivisible  chattel,  "  as  of  a  horse  an  oxe  or  a  cowe," 
neither,  without  actual  and  exclusive  possession  of  the  chattel,  can  en- 
joy his  moiety.     Simultaneous  enjoyment  by  each  of  his  equal  riglit  is 
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impossible.  Hence,  neither  can  lawfully  take  it  from  the  possession  of 
the  other.  The  one  excluded  from  possession  lias  no  legal  remedy  ex- 
cept to  take  it  "when  he  can  see  his  time."  Lit.,  s.  323  ;  Southicorth 
V.  Smith,  2.7  Conn.  355,  359. 

A  tenant  in  common  of  personal  as  well  as  real  property  has  a  right 
to  partition  if  partition  is  possible,  and  if  not,  to  a  regulation  of  its  use 
equivalent  to  partition  or  to  a  sale.  Co.  Lit.  164  b,  165  a  ;  Stovghtoti 
V.  Leigh,  1  Taunt.  402,  411,  412;  Morrill  v.  3£urrill,  5  N.  H.  134,  135; 
Crowell  V.  Woodbury,  52  N.  H.  -613.  On  partition  he  is  entitled  to  no 
particular  part  of  the  propert}',  but  only  to  his  due  proportion  in  value 
and  quality  of  the  whole.  When  it  consists  of  chattels  differing  in 
quality  and  value,  an  appraisal  of  the  value  and  a  consideration  of  the 
qualities  of  the  several  chattels  are  essential  to  an  assignment  to  each 
of  his  just  share.  In  this  case,  as  in  that  of  a  single  indivisible  chattel, 
if  the  parties  cannot  agree  npon  the  use,  sale,  or  division,  judicial  inter- 
vention is  necessary.  Until  an  adjudication  of  their  rights,  neither  can 
assert  a  title  in  severalty  to  any  portion  of  the  property.  When  the 
common  property  is  divisible  by  weight,  measure,  or  number  into 
portions  identical  in  quality  and  value,  as  corn  and  various  other  arti- 
cles, a  different  case  is  presented.  There  is  no  question  of  legal  or 
equitalile  right.  There  is  and  can  be  no  dispute  that  a  court  of  law  or 
equity  can  settle.  Counting,  weighing,  and  measuring  are  not  judicial, 
but  ministerial  functions.  Equit}-  could  do  no  more  than  decree  that 
each  might  take  so  man}-  pounds,  bushels,  or  yards,  or  so  many  of  the 
articles  in  number,  and  enforce  its  decree  by  process,  in  other  words, 
enforce  tlie  conceded  rigiit.  One  may  in  general  do  without  a  decree 
what  equity  would  decree  that  he  miglit  do.  Neither  law  nor  equity 
allows  one  in  the  exercise  of  his  own  riglits  to  do  an  unnecessary  and 
avoidable  injury  to  another.  One  is  entitled  to  the  possession  of  the 
whole  in  those  cases  only  where  it  is  necessary  to  his  enjoyment  of  his 
moiety.  Here  it  is  not  necessary.  There  is  no  more  difficulty  in 
separating  one  portion  from  another,  than  there  is  in  selecting  A.'s 
marked  sheep  from  B.'s  flock.  Either  may  make  the  division.  The 
law  is  not  so  unreasonable  as  to  compel  a  resort  to  the  courts  in  order 
to  obtain  a  partition  which  neither  may  make  without  expense  and  with- 
out danger  of  injustice  to  his  co-tenant.  Except  in  Daniels  v.  Brown, 
34  N.  H.  454,  it  has  never  been  held,  so  far  as  observed,  that  a  tenant 
in  common  is  liable  to  his  co-tenant  in  an}-  form  of  proceeding  for  tak- 
ing from  the  latter's  possession  and  consuming  or  destroying  his  just 
proportion  only  of  the  common  property.  The  conveyance  b}-  a  tenant 
in  common  of  a  part  of  the  common  land  by  metes  and  bounds  may 
effect  a  partition,  and  will  if  it  does  no  injustice  to  his  co-tenants,  — if 
their  just  siiare  can  be  assigned  to  them  out  of  the  remaining  land. 
Holhrook  v.  Bowman,  62  N.  H.  318,  321.  No  reason  is  perceived 
why  a  similar  doctrine  should  not  be  applied  in  the  case  of  a  common 
tenancy  of  chattels.  If  A.  and  B.  own  in  common  one  hundred  horses, 
and  B.  sells  ten  of  them  to  C,  why  should  A.  be  permitted  to  take 
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them  "  when  he  can  see  his  time,"  if  he  has  possession  of  and  can  have 
his  full  share  assigned  to  him  from  the  remaining  ninety?  However 
that  ma}-  be,  a  tenant  in  common  of  goods  divisible  by  tale  or  measure 
ma}',  without  the  consent  and  against  the  will  of  his  co-tenant,  right- 
fully take  and  appropriate  to  his  sole  use,  sell,  or  destro}'  so  much  of 
them  as  he  pleases,  not  exceeding  his  share,  and  b}-  so  doing  effect  pro 
tanto  a  valid  partition.  To  this  extent  Daniels  v.  Brown,  supra^  is 
overruled.  Haley  v.  Colcord,  59  N.  H.  7,  8;  Gage  v.  Gage,  66  N.  H. 
282,  288;  Seldon  v.  Hichock,  2  Cat.  166  ;  Lohdell  v.  Stoioell,  51  N.  Y. 
70,  and  cases  cited;  Stall  v.  Wilbur,  77  N.  Y.  158,  164;  Cool.  Torts, 
455;  6  Am.  Law  Rev.  455-459,  and  cases  cited.  The  defendant,  by 
preventing  the  plaintiff  from  taking  his  part  of  the  manure,  exercised  a 
dominion  over  it  inconsistent  with  the  plaintiff's  rights.  Evans  v. 
Mason,  64  N.  H.  98.  Judgment  for  the  plaintiff } 

1  See  Pratt  v.  Bryant,  20  Vt.  337. 
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TRANSFER  OF  RIGHTS  IN  PERSONAL  PROPERTr. 

SECTION  I. 

SATISFACTION   OF   JUDGMENT. 

j7oTE.  —  Other  modes  in  which  personal  property  is  transferred  without  the  consent 
of  tlie  person  whose  property  is  transferred  are  Forfeiture,  Execution,  Bankruptcy,  and 
Marriage;  as  to  the  transfer  of  personal  property  on  intestacy,  see  uote  to  next  section. 


BRINSMEAD  v.  HARRISON. 

Common  Pleas.     1871. 
[Reported  L.  E.  6  C.  P.  584,  587-590.] 

June  23.  The  judgment  of  the  Court  ^  (Willes  and  Montague  Smith, 
JJ.)  was  delivered  by 

Willes,  J.  We  decided  yesterday  that,  according  to  the  law  laid 
down  by  Lord  Wensle^'dale  in  Jung  v.  IToare,  13  M.  &  W.  494,  a 
judgment  in  an  action  against  one  of  two  joint  tort-feasors  is  a  bar  to 
an  action  against  the  other  for  the  same  cause.  There  remains,  how- 
ever, an  entirely  different  question,  which  arises  upon  the  new  assign- 
ment, and  which  is,  whether  a  judgment  in  trover,  without  satisfaction, 
changes  the  property*  in  the  goods  so  as  to  vest  the  propert}'  therein  in 
the  defendant  from  the  time  of  the  judgment,  or  of  the  conversion,  or 
whether  such  recoveiy  operates  as  a  mere  assessment  of  the  value,  on 
payment  of  which  the  propertv  in  the  goods  vests  in  the  defendant.  It 
is  obvious  that  this  is  a  different  question  from  that  which  we  have 
alreadv  disposed  of;  because,  if  the  mere  recover^'  vests  the  property 
in  the  defendant,  the  property  is  equally  changed  as  to  all  strangers. 
It  is  a  question  which  affects  the  transfer  of  property-  generall}'. 

We  are  of  opinion  that  no  such  change  is  produced  by  the  mere  re- 
covery. The  proceeding  in  such  an  action  is  not  a  proceeding  in  rem  : 
it  is,  to  recover  prima  facie  the  value  of  the  goods.  It  ma}'  be  that 
the  goods  have  been  returned,  and  the  judgment  given  for  nominal 
damages  only.  To  say  in  such  a  case  that  the  mere  obtaining  judgment 
vests  the  property  in  the  defendant  would  be  an  absurdity.    It  is  clear, 

1  The  question  which  it  is  here  desired  to  present  is  sufficiently  given  in  the 
opinion. 
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therefore,  that  the  judgment  has  no  specific  effect  upon  the  goods.  The 
only  way  the  judgment  in  trover  can  have  the  effect  of  vesting  the  prop- 
erty in  the  defendant  is,  by  treating  the  judgment  as  being  (that  which 
in  truth  it  ordinarily'  is)  an  assessment  of  the  value  of  the  goods,  and 
treating  the  satisfaction  of  the  damages  as  payment  of  the  price  as 
upon  a  sale  of  the  goods,  according  to  the  maxim  in  Jenk.  4th  Cent. 
Case  88.     Any  other  construction  would  seem  to  be  absurd. 

This  question  whether  the  property-  is  changed  b}-  the  mere  recovery 
in  trover  appears  to  have  led  to  much  difference  of  opinion.  The  au- 
thoritj' mainly  relied  upon  by  Mr.  Powell  was  the  dictum  of  Jervis,  C.  J., 
in  BucJcland  v.  Johnson,  15  C.  B.  145,  157  ;  23  L.  J.  (C.  P.)  204,  in 
which  that  very  learned  and  accurate  judge  did  lay  it  down,  upon  the 
authorit}'  of  a  case  in  Strange,  Adams  v.  Uroughton,  2  Str.  1078,  that 
the  property  is  changed  by  the  mere  recovery,  without  any  satisfaction. 
I  would  observe,  however,  that  the  case,  as  reported  in  Strange,  is  far 
from  satisfactorj'.  It  is  also  reported  in  Andrews,  p.  18,  where  the 
case  is  thus  stated  :  "  An  action  of  trover  was  brought  by  the  present 
plaintiff  against  one  Mason,  wherein  he  obtained  judgment  by  default, 
and  afterwards  had  final  judgment ;  whereupon  a  writ  of  error  was 
brought.  And  another  action  was  now  brought  against  Broughton  by 
the  same  plaintiff,  and  for  the  same  goods  for  which  the  first  action  was 
brought."  An  application  appears  to  have  been  made  to  hold  the  de- 
fendant in  the  second  action  to  special  bail ;  and  there  was  sufficient 
reason  why  special  bail  should  not  be  allowed,  because  the  judgment 
against  Mason  had  the  effect  of  preventing  a  second  action  being  main- 
tained against  Broughton.  The  loose  expressions  of  the  Court,  —  that 
"  the  property  of  the  goods  is  entirely  altered  b}'  the  judgment  obtained 
against  Mason,  and  the  damages  recovered  in  the  first  action  are  the 
price  thereof;  so  that  he  hath  now  the  same  property  therein  as  the 
original  plaintiff  had  ;  and  this  against  all  the  world,"  —  were  quite  un- 
necessary. The  same  may  be  said  as  to  the  dictum  of  Jervis,  C.  J.,  in 
Auckland V.  Johnson,  15  C.  B.  145  ;  23  L.  J.  (C.  P.)  204.  That  was  an 
action  against  a  person  who  jointl}'  with  his  son  had  sold  goods  the  pro- 
ceeds of  which  the  defendant  had  received.  After  the  sale,  the  plaintiff 
(who  claimed  the  goods),  in  ignorance  that  the  father  had  received  the 
mone}-,  brought  an  action  against  the  son  for  money  had  and  received 
and  for  damages  for  the  conversion,  and  recovered  a  verdict  for  100/. 
against  him  ;  but,  not  succeeding  in  obtaining  satisfaction,  in  conse- 
quence of  the  son's  insolvency,  he  brought  a  second  action  against  the 
father  for  the  same  causes.  It  is  clear  that  the  proceedings  in  the  first 
action  amounted  to  an  election  to  treat  the  matter  as  a  wrong,  and  pre- 
cluded the  plaintiff  from  bringing  a  fresh  action  for  mone}-  had  and  re- 
ceived. It  was  equally  clear  that  the  judgment  in  the  first  action  was 
a  merger  of  the  remedy  against  either  the  father  or  the  son  ;  and,  when 
the  action  was  brought  against  the  father,  the  answer  was  obvious.  It 
was  wholly  unnecessary,  therefore,  to  decide,  as  suggested  by  Jervis, 
C.  J.,  that  the  recovery  in  the  first  action  changed  the  property ;  and 
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what  was  said  was  properly  treated  by  the  reporter  as  amounting  only 
to  a  "  semhle" 

On  the  other  hand,  there  is  a  series  of  decisions  showing  that  a  mere 
recovery,  without  satisfaction,  has  not  the  effect  of  changing  the  prop- 
erty. In  Jenkins,  4th  Cent.  Case  88,  it  is  said:  "A,  in  trespass 
against  B  for  taking  a  horse,  recovers  damages  ;  by  this  recovery,  and 
exerAction  done  thereon^  the  property  of  the  horse  is  vested  in  B. 
Sohttio  2yretii  emptionis  loco  habetur"  That  doctrine  is  acted  upon 
in  Cooper  v.  Shepherd,  3  C.  B.  266  ;  and,  though  the  marginal  note 
treats  the  recovery  as  changing  the  property,  —  a  doctrine  thrown  out 
also  in  the  note  to  Barnett  v.  Brandao,  6  M.  «fe  G.  at  p.  640,  —  the 
plea  shows  that  the  damages  were  satisfied ;  and  the  judgment  of 
Tiiidal,  C.  J.,  shows  that  the  property  vests  in  the  defendant  only  "  on 
payment  of  the  damages."  To  the  same  effect  are  the  observations  of 
Holroyd,  J.,  in  Morris  v.  Robmson,  3  B.  &  C.  196,  at  p.  206.  "  Where 
in  trover,"  he  says,  "  the  full  value  of  the  article  has  been  recovered, 
it  has  been  held  that  the  property  is  changed  by  judgment  and  satisfac- 
tion of  the  damages.  Unless  the  full  amount  is  recovered,  it  would  not 
bar  even  other  actions  in  trover."  To  the  same  effect  is  the  note  in 
2  Wms.  Saund.  47  c  c,  n.  (z).  It  may  also  be  proper  to  refer  to  the 
note  to  the  case  of  Holmes  v.  Wilson,  10  Ad.  &,  E.  at  p.  511,  in  which 
the  law  is  stated  by  the  reporters  probably  at  the  suggestion  of  one  of 
the  judges.  The  good  sense  of  the  thing  and  abundant  authoritj-  thus 
appearing,  we  feel  bound  to  give  judgment  for  the  plaintiff  upon  the 
new  assignment. 

In  order,  however,  to  act  upon  our  judgment  of  ^-esterday  and  to-day, 
it  must  be  recollected  that  the  present  defendant  will  not  be  liable  ex- 
cept in  respect  of  a  wrong  other  than  that  which  was  the  subject  of  the 
action  against  the  other  wrong-doer. 

Another  point  arises  upon  the  new  assignment.  The  plaintiff  may 
have  acquired  the  property  in  the  goods  after  the  recovery  of  the  judg- 
ment in  the  former  action.  As,  however,  that  point  was  not  argued, 
we  prefer  resting  our  judgment  upon  the  main  point. 

The  judgment  therefore  will  be  for  the  defendant  upon  the  sixth  plea, 
and  for  the  plaintiff  upon  the  new  assignment. 

Judgment  accordingly . 

Powell,  Q.  C.  {Joyce  with  him),  for  the  defendant. 

Kelly ^  for  the. plaintiff.^ 

1  S»e  s.  c,  L.  R.  7  C.  P.  647;  Ex  parte  Drake,  5  Ch.  D.  866. 
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Supreme  Judicial  Court  of  New  Hampshire.     1872. 

[Reported  51  N.  H.  (>1\.] 

Ladd,  J.^  The  agreed  statement  of  facts  upon  which  the  former 
opinion  in  this  case  was  rendered  (50  N.  H.  212),  showed  that  after 
this  plaintiff  had  paid  the  judgment  recovered  against  him  for  the 
original  taking  of  the  posts,  &c.,  this  defendant  entered  upon  the  plain- 
tiffs premises  and  carried  them  away  again.  The  defendant  now  offers 
to  prove  that  his  taking  was  before  that  judgment  was  paid,  though 
after  it  was  rendered  ;  and  we  are  called  on  to  decide  that  the  plaintiff 
cannot  recover  the  value  of  the  property  which  he  thus  paid  for  in  pay- 
ing that  judgment,  because  it  was  taken  from  him  by  the  defendant 
before  instead  of  after  the  payment. 

The  defendant's  position,  in  a  word,  is  this:  he  had  changed  his 
security  for  the  conversion  of  his  property  from  an  unliquidated  claim 
for  damages  for  a  tort  into  a  judgment  for  its  value.  Without  releas- 
ing or  surrendering  that  judgment,  he  broke  and  entered  the  plaintiff's 
close,  and  took  away  the  property  for  which  he  held  the  judgment; 
and  having  thus  secured  the  property,  he  enforced  payment  for  its 
value  by  collecting  the  judgment.  He  now  claims  that  he  is  not  liable 
for  its  value  in  this  action,  because  the  property  did  not  pass  to  the 
defendant  until  the  judgment  was  paid,  that  is,  after  his  taking. 

If  there  were  no  other  way  of  meeting  this  position,  it  would  doubt- 
less furnish  a  strong  argument  in  favor  of  the  former  doctrine,  that  it 
is  the  judgment  and  not  the  satisfaction  which  passes  the  property. 
Adams  v.  Broughton,  2  Stra.  1078  ;  and  see  cases  collected  in  Buck- 
land  y.  Johnson,  15  C.  B.  145.  Such  is  not  the  law,  however,  in  this 
^tate  —  JIyde  v.  JVoble,  13  N.  H.  494  — and  probably  not  now  in 
England ;  Brinsmead  v.  Harrison.,  Law  Rep.  6  C.  P.  584 ;  s.  c. 
Law  Rep.  7  C.  P.  547  ;  — and  the  aid  of  no  such  doctrine  need  be 
invoked. 

In  the  former  opinion  it  was  said  that  a  satisfaction  of  the  judgment 
by  this  plaintiff  passed  the  title  of  the  property  to  him  to  take  effect  by 
relation  from  the  time  of  the  conversion. 

That  remark  was  not  strictly  called  for  as  the  case  then  stood  ;  but 
we  have  no  doubt  it  was  correct,  and  it  fully  meets  the  case  as  now 
presented.  2  Par.  Bills  and  Notes,  43G  ;  1  HilUard  on  Torts,  51  ; 
Buckland\.  Johnson,  sup.;  Hepburn  v.  Seirell,  5  Har.  «fe  Johns.  (Md.) 
211.  In  the  latter  case  the  point  was  directly  raised  and  distinctly 
decided  by  the  court.  The  remarks  of  Dorsey,  J.,  in  delivering  the 
judgment  of  the  court,  are  so  much  in  point  that  I  quote  a  portion  of 

1  The  case  is  sufiicientlv  stated  in  the  opir.ion. 
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them.  He  says,  —  "  It  must  be  borne  in  mind  that  the  plaintiff,  in 
an  action  of  trover,  compels  the  defendant  to  become  a  purchaser 
against  his  will ;  and  from  what  period  does  he  elect  to  consider  the  de- 
fendant as  a  purchaser,  or  as  answerable  to  him  for  the  value  of  the 
thing  converted?  He  selects  the  date  of  conversion  as  the  epoch  of  the 
defendant's  responsibility,  and  claims  from  him  the  value  of  the  prop- 
erty at  that  period,  with  interest  to  the  time  of  taking  the  verdict. 
The  inchoate  right  of  the  defendant  as  a  purchaser  must  therefore  be 
considered  as  coeval  with  the  period  of  conversion,  and  this  right  being 
consummated  by  the  judgment  and  its  discharge,  must,  on  legal  and 
equitable  principles,  relate  back  to  its  commencement." 

This  view  disposes  of  the  defendant's  case ;  for  if,  upon  payment  of 
the  judgment,  the  property  in  the  posts,  &c.,  passed  absolutely  to  the 
plaintiff,  and  his  title  thereupon  took  effect  by  relation  from  the  date  of 
the  conversion,  he  is  clearly  entitled  to  recover  their  value  in  the  pres- 
ent suit. 

We  do  not  undertake  to  say  that  there  may  not  be  cases  where  this 
doctrine  would  not  apply.  All  we  decide  is,  that  it  does  apply  in  a 
case  like  the  present.^ 
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Supreme  Court  of  Massachusetts.     1894. 

[Reported  161  Mass.  472.] 

Replevix  of  a  horse.  Writ  dated  August  10,  1892.  The  case  was 
submitted  to  the  Superior  Court,  and,  after  judgment  for  the  defendant, 
to  this  court,  on  appeal,  on  agreed  facts,  in  substance  as  follows. 

The  horse  in  question  was  purchased  in  Jul}-,  1890,  by  Herbert  W. 
Miller,  a  resident  of  Boston,  through  his  agent,  George  Bryden,  of 
Hartford,  in  the  State  of  Connecticut,  who  thereafter  kept  it  for  him  in 
Hartford.  Miller  died  in  September,  1890,  and  in  the  following  No- 
vember the  plaintiff,  who  was  his  widow,  having  been  appointed  admin- 
istratrix of  his  estate,  demanded  the  horse  of  Bryden,  who  refused  to 
deliver  it  to  her,  claiming  to  own  a  half  interest  therein.  In  March, 
1891,  Bryden  sold  and  delivered  the  horse  as  his  own  property-  to 
.Joseph  C.  Davenport  and  Ada  L.  Hyde,  both  residents  of  Connecticut. 

Ancillary  administration  was  subsequently  granted  to  the  plaintiff 
in  Connecticut,  and  in  November,  1891,  she  brought  an  action  in  that 
State  against  Bryden,  Davenport,  E.  A.  Hyde,  and  one  Shillinglaw,  for 
the  conversion  of  the  horse,  which  was  in  the  possession  of  the  three 

1  See  Fox  v.  Northern  Liberties,  3  W.  &  S.  103.  Cf.  also  Barb  v.  Fish,  8  Blackf. 
481  ;  Lovejoy  v.  Murray,  3  Wall.  1.  "If  one  declares  in  replevin  for  cattle  witli  an 
adhuc  detinet,  and  defendant  lias  judgment  against  him  for  damages,  by  paj-ment 
thereof  the  property  of  the  distress  shall  be  vested  in  him."  Per  Holt,  C.  J.,  in 
More  V.  Watts,  Vl  Mod.  424,  428. 
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last  named  defendants,  and  attached  the  horse  upon  mesne  process. 
She  recovered  judgment  against  Bryden  onh',  on  which  execution  was 
issued  and  deUvered  to  an  officer,  who,  after  an  ineffectual  demand  on 
Br3-den  for  its  pa3'ment,  levied  on  the  horse  and  advertised  it  for  sale, 
bat  before  he  had  sold  it  it  was  replevied  from  him  by  Davenport. 

In  August,  1892,  Davenport  intrusted  the  horse  to  the  defendant, 
who  brought  it  into  this  Commonwealth,  where  it  was  replevied  b}-  the 
plaintiff.  When  this  action  was  begun,  the  judgment  recovered  in 
trover  against  Brvden,  who  was  financially  worthless,  remained  unsatis- 
fied, and  the  replevin  suit  of  Davenport  against  the  officer  was  still 
pending  in  Connecticut. 

The  case  was  argued  at  the  bar  in  December,  1893,  and  afterwards 
was  submitted  on  the  briefs  to  all  the  judges. 

^.  A.  Whitman,  for  the  plaintiff. 

J.  II.  Morrison.,  for  the  defendant. 

Barker,  J.  The  plaintiff  may  maintain  replevin  if  she  is  the  owner 
of  the  horse,  and  if  she  is  not  estopped  from  asserting  her  ownership 
against  the  defendant.  As  administratrix  of  her  husband's  estate,  she 
was  the  owner  when  she  brought  trover  in  Connecticut  against  Bryden, 
the  bailee,  who  had  wrongfully  usurped  dominion,  and  sold  and  deUvered 
the  horse  to  Davenport.  As  the  horse  was  in  Connecticut  and  the 
action  of  trover  was  in  the  courts  of  that  State,  the  effect  of  the  suit 
upon  her  title  would  be  determined  b}-  the  law  of  the  forum.  But  as 
the  law  of  Connecticut  is  not  stated  as  an  agreed  fact,  we  must  apply 
our  own.  Whether  a  plaintiff's  title  to  the  chattel  is  transferred  upon 
the  entry  in  his  favor  of  judgment  in  trover  lias  not  been  decided  by 
tliis  court.  Assuming  that  in  early  times  title  to  the  chattel  was  trans- 
ferred to  the  defendant  upon  the  entry  of  judgment  for  the  plaintiff  in 
trover,  at  present  a  different  doctrine  is  generally  applied,  and  it  is 
now  commonly  held  that  title  is  not  transferred  by  the  entry  of  judg- 
ment, but  remains  in  the  plaintiff  until  he  has  received  actual  satisfac- 
tion ;  see  Atwater  v.  Tupper.,  45  Conn.  144  ;  Tamer  v.  Brock.,  6  Heisk. 
50;  Lovejoyv.  Murray.,  3  Wall.  1;  Ex  2Kirte  Drake,  5  Ch.  D.  866; 
Brinsmead  v.  Harrison,  L.  R.  7  C  P.  547 ;  1  Greenl.  Ev.  §  533  and 
note  ;  and  the  law  has  been  commonl}'  so  administered  by  our  own  trial 
courts.  We  think  this  doctrine  better  calculated  to  do  justice,  and  see 
no  reason  why  we  should  not  hold  it  to  be  law. 

Whenever  the  title  passes,  as  there  has  been  no  sale  or  gift,  and  no 
title  by  prescription  or  b}'  possession  taken  upon  abandonment  b}'  the 
true  owner,  the  transfer  is  made  by  his  inferred  election  to  recognize  as 
an  absolute  ownership  the  qualified  dominion  wrongfullj'  assumed  by  the 
defendant.  The  true  owner  makes  no  release  in  terms  and  no  election 
in  terms  to  relinquish  his  title  ;  but  the  election  is  inferred  by  the  law,  to 
prevent  injustice.  Formerly  this  election  was  inferred  when  judgment 
for  the  plaintiff  was  entered,  because  his  damages,  measured  by  tlie  value 
of  the  chattel  and  interest,  were  then  authoritatively  assessed,  and  the 
judgment  brought  to  his  aid  the  power  of  the  court  to  enforce  its  coUeo- 
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tion  cat  of  the  wrongdoer's  estate  or  by  taking  his  person ;  and  this  was 
deemed  enough  to  insure  actual  satisfaction.  If  so,  it  was  just  to  infer 
that  when  he  accepted  these  rights  he  elected  to  relinquish  to  tiie 
wrongdoer  the  full  ownership  of  the  chattel.  An  election  was  not  in- 
ferred when  the  suit  was  commenced,  although  the  plaintiff  then  alleged 
that  the  defendant  had  converted  the  chattel,  and  although  the  writ 
might  contain  a  capias,  because,  owing  to  the  uncertainties  attendant 
upon  the  pursuit  of  remedies  by  action,  it  was  not  just  to  infer  such  an 
election  while  ultimate  satisfaction  for  the  wrong  was  but  problematical. 
Forms  of  action  are  a  means  of  administering  justice,  rather  than  an 
end  in  themselves.  When  it  is  seen  that  the  practical  result  of  a  form 
of  action  is  a  failure  of  justice,  the  courts  will  make  such  changes  as 
are  necessary  to  do  justice.  If  the  entry  of  judgment  in  trover  usually 
gave  the  judgment  creditor  but  an  empty  right,  it  was  not  just  to  iufer 
that  upon  acquiring  such  a  right  he  relinquished  the  ownership  of  the 
chattel,  and  the  rule  that  required  the  inference  to  be  then  drawn  was 
properh'  changed.  The  ground  for  inferring  such  an  election  was  that 
upon  the  entr\'  of  judgment  he  acquired  an  effectual  right  in  lieu  of 
his  property,  and  tlie  doctrine  that  without  some  actual  satisfaction  the 
inference  of  an  election  would  not  be  drawn  has  been  shown  by  experi- 
ence to  be  necessar}'  to  the  administration  of  justice,  and  has  been  gen- 
erally acted  upon,  and  the  modern  rule  adopted  that  the  plaintiff's  title 
is  not  transferred  by  the  entr\'  of  judgment,  but  is  transferred  by  actual 
satisfaction.  Trover  is  but  a  tentative  attempt  to  obtain  justice  for  a 
wrong,  and  until  pursued  so  far  that  it  has  given  actual  satisfaction 
ought  not  to  bar  the  plaintiff  from  asserting  his  title.  The  present  doc- 
trine is  consistent  with  the  general  principle  stated  b}'  Lord  Ellen- 
borough  in  Drake  v.  Mitchell^  3  East,  251,  and  quoted  in  Vcaiuxcni  v. 
Burr.  151  Mass.  386,  381),  as  approved  in  Lords.  Bigeloxo^  124  Mass. 
185,  that  "a  judgment  recovered  in  any  form  of  action  is  still  but  a 
security'  for  the  original  cause  of  action  until  it  be  made  productive  in 
satisfaction  to  the  party."  Whether  the  holder  of  an  unsatisfied  judg- 
ment in  trover  can  without  a  fresh  taking  maintain  replevin  against  the 
same  defendant,  or  is  restricted  to  one  action  against  the  same  person 
for  a  single  tort,  we  do  not  now  decide.  See  Bennett  v.  Hood,  1  Allen, 
47;  Trask  v.  Hartford  &  New  Haven  Railroad.,  2  Allen,  331 ;  Bliss  v. 
New  York  Central  dt  Hudson  River  Railroad.,  160  Mass.  447.  If  he 
is  so  restricted,  it  is  not  because  the  ownership  of  the  chattel  has 
been   transferred. 

But  the  present  plaintiff  has  done  more  than  to  take  judgment  in 
trover.  In  her  action  of  trover  she  caused  the  horse  to  be  attached 
upon  mesne  process,  and  since  obtaining  judgtnent  she  has  caused  the 
horse  to  be  seized  as  property  of  Bryden  in  execution  on  the  judgment 
as  his  property,  and  to  be  kept  and  offered  for  sale  on  the  execution 
until,  as  it  was  about  to  be  so  sold,  it  was  replevied  by  Davenport  from 
tlie  officer  in  a  suit  between  them  which  is  still  pending  in  Connecticut. 
That  suit  is  not  a  bar  to  this  action,  because  it  is  not  between  the  same 
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parties.  White  v.  DoUiver,  113  Mass.  400;  Newell  v.  Newton,  10 
Pick.  470.  But  we  must  still  inquire  wliether,  assuming  that  the  plain- 
tiff's propertj-  in  the  horse  was  not  transferred  b}*  her  judgment  in 
trover,  it  was  transferred  b}-  that  judgment  taken  in  connection  with 
the  facts  of  the  attachment  and  levy,  and  also  whether  she  is  estopped 
by  the  attachment  and  the  levy  from  asserting  her  title  in  this  action. 

In  the  first  place,  the  doctrine  that  a  mortgagee  of  personalty  who 
attaches  the  mortgaged  goods  on  a  writ  against  the  mortgagor  cannot 
afterwards  enforce  his  mortgage,  is  not  in  point.  The  mortgagee  is 
not  the  owner,  but  has  merely  a  lien,  and  ma}'  well  be  held  to  relinquish 
that  lien  when  by  the  attachment  he  establishes  another.  But  if  the 
plaintiff  has  actual  ownership,  and  thus  the  full  right  to  do  with  his  own 
propert}'  as  he  ma}'  choose,  merely  procuring  it  to  be  attached  on  mesne 
process  or  seized  on  execution  as  the  property  of  another  does  not 
work  a  change  of  ownership.  The  owner  does  not  sell  or  give  away 
his  goods.  In  cases  which  are  likely  to  occasion  such  conduct,  there 
usually  is,  as  in  the  present  case,  a  disputed  title;  and  it  is  with  the 
hope  of  avoiding  litigation  over  it  that  the  real  owner  consents  that  the 
chattel  shall  for  a  special  purpose  only  be  treated  as  the  property  of 
another.  This  is  "consistent  with  an  intention  ultimately  to  assert 
title  should  circumstances  render  it  desirable  for  him  so  to  do";  and 
he  may  well  wait  to  see  the  issue,  which  may  be  such  as  to  avoid  the 
litigation  of  the  question  of  title.  See  Macka]/  v.  Holland,  4  Met.  69, 
74 ;  Dewey  v.  Field,  4  Met.  381,  384  ;  Johiis  v.  Church,  12  Pick.  557  ; 
Bursley\.  Hamilton,  15  Pick.  40,  43;  Edmunds  v.  Hill,  133  JNLass. 
445,  446.  Nor  is  there  any  good  reason  why  such  a  use  of  his  own 
property  by  a  plaintiff  in  trover  should  be  held  to  devest  him  of  his 
ownership  when  it  would  not  have  that  effect  in  other  forms  of  action. 
In  trover  he  is  in  legal  effect  asserting  by  his  suit  that  the  title  is  and 
•will  remain  in  himself  until  he  receives  satisfaction  on  a  judgment,  and 
his  subjection  of  the  chattel  to  attachment  or  to  seizure  on  execution 
is  simply  a  use  which  he  chooses  to  make  of  his  own  property  which 
does  not  devest  him  of  title  or  hamper  him  in  the  subsequent  assertion 
of  his  ownership  except  by  the  rules  of  estoppel.  The  case  of  Ex  parte 
Drake,  above  cited,  is  an  authority  to  the  point  that  a  plaintiff  who  has 
brought  an  action  of  detinue  and  taken  judgment  both  for  the  detention 
and  the  value  of  the  chattel,  and  has  also  proved  his  judgment  in  bank- 
ruptcy after  having  had  the  chattel  seized  on  execution  as  the  defend- 
ant's property,  may  nevertheless  assert  his  ownership  and  have  process 
to  restore  to  him  the  chattel  m  specie.  In  such  cases  courts  look  to 
substance  rather  than  form,  and  do  not  by  inferring  an  election  or  a 
waiver  deprive  of  his  property  a  plaintiff  who  has  unfortunately  resorted 
to  some  futile  method  of  procuring  redress. 

In  the  present  case,  the  natural  construction  to  be  put  upon  the 
plaintiff's  conduct  in  attaching  and  beginning  a  levy  upon  her  own 
horse  in  a  suit  asserting  her  ownership  is,  that,  while  she  contended 
that  in  fact  the  horse  was  her  own,  she  consented  that,  if  litigation 


X24  MILLER  V.   HYDE. 

as  to  the  true  state  of  title  could  be  avoided  by  so  selling  the  horse 
that  the  proceeds  of  the  sale  should  be  applied  upon  her  claim  lor 
damages,  she  would  in  that  event  no  longer  assert  her  paramount  title. 
Ilcr  i'uplicd  offer  not  haviug  been  accepted,  and  Davenport  having 
rendered  impossiltle  the  accomplishment  of  her  plan  to  avoid  further 
litigation,  she  could  thereupon  say  that  all  which  had  gone  before  was 
pro^visional  upon  the  completion  of  the  levy,  and  could  enforce  her  right 
of  property  by  any  proper  action  against  Davenport,  or  any  one  who 
might  thereafter  take  wrongful  possession  of  her  horse,  unless  she  was 
barred  by  the  rules  of  estoppel. 

Upon  the  question  of  estoppel,  it  is  material  to  the  decision  of  the 
present  case  to  consider  only  whether  she  is  estopped  as  to  the  present 
defendant  or  his  principal  Davenport.  Whether  she  has  rendered 
Bryden,  or  the  officer  who  made  the  attachment  or  the  levy  in  the 
Bryden  suit,  liable  to  costs,  expenses,  or  chance  of  loss,  is  not  material 
upon  the  question  whether  she  is  barred  by  the  doctrines  of  estoppel 
from  maintaining  the  present  action.  She  is  now  prosecuting  one  of 
several  successive  wrongdoers  for  a  fresh  interference  with  the  posses- 
sion of  her  property  ;  and  neither  the  present  defendant,  H^'de,  nor 
Davenport,  for  whom  he  claims  to  be  acting  as  agent,  has  done  or 
suffered  anything,  or  been  put  to  any  liability  by  reason  of  which  the 
plaintiff  should  be  estopped  from  asserting  her  title.  Upon  the  facts, 
Davenport  in  taking  the  horse  in  replevin  did  not  rely  upon  the  attach- 
ment or  levy,  but  acted  in  denial  of  their  validity  ;  and  Hyde  is  not 
shown  to  have  been  influenced  by  them  in  consenting  to  become  Daven- 
port's agent  in  keeping  the  horse,  or  in  any  manner.  Neither  Hyde  nor 
Davenport  is  shown  to  have  changed  his  position  or  course  of  conduct 
relying  upon  the  plaintiflTs  action  in  causing  the  attachment  or  the  levy, 
and  the  plaintiff  is  not  estopped  by  it  from  maintaining  the  present 
action.  In  the  opinion  of  a  majority  of  the  court,  the  result  must  be, 
Judgment  set  aside,  and  judgme7it  for  the  plaintiff  ordered} 

Holmes,  J.  As  the  judges  are  not  unanimous  it  becomes  necessary 
for  me  to  state  my  views,  which  otherwise  I  should  not  do,  as  they 
have  not  persuaded  my  brethren. 

I  am  of  opinion  that  the  plaintiff  ought  to  be  barred  in  this  action  by 
her  recovery  of  judgment  in  trover  for  the  same  horse.  I  am  aware 
that  the  doctrine  that  title  passes  by  judgment  without  satisfaction  is 
not  in  fashion,  but  I  never  have  been  able  to  understand  any  other. 
It  always  has  seemed  to  me  that  one  whose  property  has  been  converted 
has  an  election  between  two  courses,  that  he  may  have  the  thing  back 
or  may  have  its  value  in  damages,  but  that  he  cannot  have  both  ;  that 
when  he  chooses  one  he  necessariU'  gives  up  the  other,  and  that  by 
taking  a  judgment  for  the  value  he  does  choose  one  conclusively.     He 

1  See  Lovejoy  v.  Murrat/,  3  Wall.  1 ;  Spiveij  v.  Morris,  18  Ala.  254 ;  Aticater  v. 
Tapper,  45  Conn.  144;  Jones  v.  Cobb,  84  Me.  153;  Singer  Mfg.  Co.  v.  Skillman,  52 
N.  J.  L.  263;  Marsden  v.  Cornell,  62  N.  Y.  215. 
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cannot  have  a  right  to  the  value  of  the  thing,  effectual  or  ineffectual, 
and  a  right  to  the  thing  at  the  same  time.  The  defendant  is  estopped 
by  the  judgment  to  deny  the  plaintiff's  right  to  the  value  of  the  thing. 
Usually  estoppels  by  judgment  are  mutual.  It  would  seem  to  follow 
that  the  plaintiff  also  is  estopped  to  deny  his  right  to  the  value  of  the 
thing,  and  therefore  is  estopped  to  set  up  an  inconsistent  claim.  In 
general  an  election  is  determined  by  judgment.  Butler  v.  Hildreth, 
5  Met.  49  ;  Bailey  v.  Hervey,  135  Mass.  172,  174;  Goodyear  Dental 
Vulcanite  Co.  v.  Caduc,  144  Mass.  So,  SQ  ;  Raphael  v.  Heinstein, 
154  Mass.  178,  179.  I  know  of  no  reason  why  a  judgment  should  be 
less  conclusive  in  this  case  than  any  other.  Of  course,  I  am  speakino- 
of  a  judgment  for  the  value  of  the  chattel,  not  of  one  giving  nominal 
damages  for  the  taking.  Th»^  argument  from  election  is  adopted  in 
White  V.  Philhrick,  5  Greenl.  147,  150,  which  so  far  as  I  know  is  still 
the  law  of  Maine,  notwithstanding  the  remark  in  Murray  v.  Love- 
joy,  2  Cliff.  191,  198.  See  also  Shaw,  C.  J.,  in  Butler  v.  Hildreth, 
5  Met.  49,  53. 

The  most  conspicuous  cases  which  have  taken  a  different  view  speak 
of  the  hardship  of  a  man's  losing  his  property  without  being  paid  for  it, 
and  sometimes  cite  the  dictum  in  Jenkins,  4th  Cent.,  Case  88,  Solutio 
pretii  emptionis  loco  hahetiir,  which  is  dogma,  not  reasoning,  or,  if 
reasoning,  is  based  on  the  false  analogy  of  a  sale ;  but  they  leave  the 
argument  which  I  have  stated  unanswered,  not,  as  I  think,  because  the 
judges  deemed  it  unworthy  of  answer  or  met  by  paramount  considera- 
tions of  policy,  but  because  they  did  not  have  either  that  or  a  clue  to 
the  early  cases  before  their  mind.  Lovejoy  v.  Murray,  3  Wall.  1,17; 
Brinsmead  v.  Harrison,  L.  R.  6  C.  P.  584,  587 ;  s.  c.  L.  R.  7  C.  P. 
547,  554.  It  is  not  the  practice  of  the  English  judges  to  overrule  the 
common  law  because  they  disapprove  it,  and  to  do  so  without  dis- 
cussion. In  Brinsmead  v.  Harrison,  Mr.  Justice  Willes  thought  he 
was  proving  that  the  common  law  always  bad  been  in  accord  with  his 
position.  So  far  as  the  question  of  policy  goes,  it  does  not  seem  to  me 
that  the  possibility  —  it  is  only  the  possibility  —  of  an  election  turning 
out  to  have  been  unwise,  is  a  sufficient  reason  for  breaking  in  upon  a 
principle  which  must  be  admitted  to  be  sound  on  the  whole,  and  for 
overthrowing  the  doctrine  of  the  common  law  by  a  judicial  fiat.  I  am 
not  informed  of  any  statistics  which  establish  that  judgments  for  money 
usually  give  the  judgment  creditor  only  an  empty  right. 

That  the  view  which  I  hold  is  the  view  of  the  common  law  I  think 
may  be  proved  by  considering  what  was  the  theory  on  which  the  reme- 
dies of  trespass  and  replevin  were  given.  In  Y.  B.  19  Hen.  VI.  65,  pi. 
5,  Newton  says  :  "If  j-ou  had  taken  my  chattels  it  is  at  my  choice  to 
sue  replevin,  which  shows  that  the  property  is  in  me,  or  to  sue  a  writ 
of  trespass,  which  shows  that  the  property  is  in  the  taker ;  and  so  it  is 
at  my  will  to  waive  the  property  or  not."  In  6  Hen.  VII.  8,  pi.  4, 
Vavisor  uses  similar  language,  and  adds,  "  And  so  it  is  of  goods  taken, 
one  may  devest  the  property  out  of  himself,  if  he  will,  by  proceedings 
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in  trespass,  or  demand  property  by  replevin  or  writ  of  detinue,"  if  he 
prefers.  There  is  no  doubt  that  the  old  law  was  that  replevin  affirms 
property  in  the  plaintiff  and  trespass  disaffirms  it,  and  that  the  plain- 
tiff has  election.  Bro.  Abr.  Trespass,  pi.  134.  18  Vin.  Abr.  69  (E). 
Anderson  &  Warberton,  JJ.,  in  Bishop  v.  Montague,  Cro.  Eliz.  824. 
The  proposition  is  made  clearer  when  it  is  remembered  that  a  tortious 
possession,  at  least  if  not  felonious,  carried  with  it  a  title  by  wrong  in 
the  case  of  chattels  as  well  as  in  the  case  of  a  disseisin  of  land,  as  ap- 
pears from  the  page  of  Viner  just  cited,  and  as  has  been  shown  more 
fully  by  the  learned  researches  of  Mr.  Ames  and  Mr.  Maitland,  3  Harv. 
Law  Rev.  23,  326.  See  1  Law  Quarterly  Rev.  324.  I  do  not  regard 
that  as  a  necessary  doctrine,  or  as  the  law  of  Massachusetts,  but  it  was 
the  common  law,  and  it  fixed  the  relations  of  trespass  and  replevin  to 
each  other.  Trespass,  and  on  the  same  principle  trover,  proceed  on 
the  footing  of  affirming  property  in  the  defendant,  and  of  ratifying  the 
act  of  the  defendant  which  already  has  affirmed  it.  I  do  not  see  on 
what  other  ground  a  judgment  for  the  value  can  be  justified.  If  the 
title  still  is  in  doubt,  or  remains  in  the  plaintiff,  the  defendant  ought 
not  to  be  charged  for  anything  but  the  tortious  taking.  Again,  cannot 
the  plaintiff  take  the  converted  chattel  on  execution  ?  And  on  what 
principle  can  he  do  so  if  it  does  not  yet  belong  to  the  defendant? 

I  say  but  a  word  as  to  the  practical  difficulties  of  the  prevailing 
rule.  No  doubt  the}'  can  be  met  in  one  way  or  another.  Suppose  the 
plaintiff  after  judgment  were  to  retake  the  chattel  by  his  own  act,  it 
would  strike  me  as  odd  to  say  that  this  satisfied  the  judgment,  and  as 
impossible  to  say  that  it  satisfied  the  whole  judgment,  which  was  for 
the  tort,  as  well  as  for  the  value  of  the  property.  Yet  on  the  view 
which  I  oppose  I  presume  that  the  judgment  could  not  be  collected. 
See  Coomhe  v.  Sansom,  1  Dowl.  &  R}-.  201. 

It  seems  to  me  that  the  opinion  which  I  hold  was  the  prevailing 
one  in  England  until  Brinsmead  v.  Harrison ;  Bishop  v.  Montague, 
Cro.  Eliz,  824;  Fenner,  J.,  in  Brown  v.  Wootton,  Cro.  Jac.  73,  74; 
s.  c.  Yelv.  67;  Moore,  762  ;  Adams  v.  Broughton,  2  Strange,  1078  ; 
s.  c.  Andrews,  18,  19  ;  Bucklandv.  Johnson,  15  C.  B.  145,  157,  162, 
163.  Serjt.  Manning's  note  to  6  Man.  &  Gr.  640.  See  Lamine  v. 
Dorrell,  2  Ld.  Raym.  1216,  1217.  And  I  should  add  that  I  see  a  relic 
of  the  ancient  and  true  doctrine  in  the  otherwise  unexplained  notion 
that  when  execution  is  satisfied  the  title  of  the  defendant  relates  back 
to  the  date  of  the  conversion.  Hepburn  v.  Sewell,  5  Har.  &  J.  211  ; 
Smith  V.  Smith,  51  N.  H.  571,  and  50  N.  H.  212.  Compare  Atwater 
V.  Tapper,  45  Conn.  144,  147,  148. 

The  only  authorities  binding  upon  us  are  the  ancient  evidences  of 
the  common  law  as  it  was  before  the  Revolution  and  our  own  decisions. 
I  have  shown  what  I  think  was  the  common  law.  Our  own  decisions 
leave  the  question  open  to  be  decided  in  accordance  with  it.  Campjhell 
V.  Pheljh^,  1  Pick.  62,  65,  70 ;  Bennett  v.  Hood,  1  Allen,  47.  Many 
cases  in  other  States  are  collected  in  Freem.  Judgments,  (4th  ed.)  §  237. 
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If  I  am  right  in  ray  general  views,  they  apply  to  this  case.  The 
plaintiff  recovered  her  judgment  in  Connecticut,  to  be  sure,  as  ancillar}' 
administrator  there,  but  the  horse  was  there,  and  she  was  entitled  to  it 
there,  so  that  her  judgment  recovered  there  passed  the  title.  Like  an}- 
other  transfer  of  a  chattel  valid  in  the  place  where  it  was  made  and 
where  the  chattel  was  situated,  it  will  be  respected  elsewhere.  The 
Connecticut  law  was  not  put  in  evidence,  and  therefore  we  must  pre- 
sume that  a  judgment  there  has  whatever  effect  we  attribute  to  it  on 
the  principles  of  the  common  law.  It  is  not  argued  that  the  defendant 
stands  an}'  worse  than  Bryden,  against  whom  the  judgment  was  recov- 
ered and  from  whom  the  defendant's  bailor  bought  the  horse. ^ 

Knowlton,  J.  I  am  of  opinion  that  the  judgment  in  this  case  should 
be  for  the  defendant.  It  is  a  general  rule  of  law  that  when  one  is  en- 
titled to  either  of  two  inconsistent  remedies  for  a  wrong  done  him,  the 
pursuit  of  one  of  them  so  far  as  to  affect  the  interests  of  the  other  party 
is  a  conclusive  election,  and  a  waiver  of  tlie  other.  Hooker  v.  Obn- 
stead,  6  Pick.  481;  Butler  v.  Hildreth,  5  Met.  49,  53;  Arnold  \. 
Richmond  Iron  Works^  1  Gra}",  434,  440  ;  Connihan  v.  Thompson^ 
111  Mass.  270;  Washhurn  v.  Great  Western  Ins.  Co.,  114  Mass.  175. 
Ormsby  v.  Dearborn,  116  Mass.  386;  Seavey  v.  Potter,  121  Mass. 
297;  Bailey  v.  Ilervey,  135  Mass.  172,  174;  Goodyear  Dental  Vul- 
canite Co.  V.  Caduc,  144  Mass.  85,  86;  Raphael  ^\  Reinstein,  154 
Mass.  178.  It  is  under  this  rule  that  the  owner  of  property  wrongfully 
taken  by  another  is  held  to  be  precluded  from  claiming  it  after  he  has 
elected  to  recover  the  value  of  it  from  the  wrongdoer.  The  property 
passes,  not  because  there  has  been  a  sale,  but  because  the  owner  has 
elected  to  receive  instead  of  it  that  which  represents  it,  and  because  it 
would  be  unjust  to  permit  him  to  take  the  property  after  having  chosen 
the  money  which  is  its  equivalent.  The  principal  question  in  cases 
of  this  kind  is  at  what  stage  of  the  proceedings  the  owner  shall  be 
deemed  to  have  made  an  election  that  binds  him.  On  principle,  and  as 
a  general  rule,  he  should  be  bound  b}'  the  election  he  makes,  if  in 
making  it  he  goes  so  far  as  to  affect  the  rights  or  interests  of  tlie  other 
part}'.  It  would  be  unjust,  when  he  may  proceed  onl}-  in  one  or  the 
other  of  two  opposite  directions,  that  he  should  go  forward  in  one 
direction  in  such  a  wa}-  as  materially  to  affect  the  other  party,  and  then 
turn  backward  and  go  on  in  the  other,  and  compel  his  adversary  to 
satisfy  him  in  a  different  wa}'. 

In  ver}'  early  cases  it  was  held  that  the  owner  of  property  unLtwfull}' 
taken  makes  a  conclusive  election  of  his  remedy  which  passes  the  prop- 
erty as  between  the  parties  when  he  takes  judgment  for  the  value  of 
it  against  the  wrongdoer.  He  thereby  puts  his  claim  for  property  of 
wliich  he  chooses  to  say  that  he  has  been  devested  into  the  form  of  a 
debt  apparent  of  record,  for  the  satisfaction  of  which  he  ma}'  at  any  time 
have  execution  from  the  court. 

1  See  Rogers  v.  Moore,  Rice,  60 ;  Fox  v.  Northern  Liberties,  3  W.  &  S.  107 ;  Barb 
T.  Fish,  8  Blackf.  481. 
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But  where  nothing  more  is  done  than  to  take  a  judgment  without 
security  there  are  considerations  which  have  led  in  many  courts  to  a 
modification  of  the  rule  in  favor  of  the  owner.  Sometimes  when  he 
brings  his  suit  in  trover  he  is  unable  to  find  the  piopert}-,  and  very 
often  his  judgment  for  the  value  of  it  cannot  be  made  available.  In 
takini'  judgment  he  merely  piits  in  form  and  settles  by  adjudication  a 
claim  for  the  value  of  the  property,  to  which  he  was  entitled  from  the 
be"-inning  if  he  chose  to  enforce  it.  He  does  not  otherwise  disturb  the 
defendant  or  his  property,  and,  while  it  would  doubtless  be  more  logi- 
cal to  say  that  he  is  concluded  by  his  election  as  soon  as  he  has  recov- 
ered judgment,  it  is  perhaps  a  practical  rule  which  will  more  generally 
work  out  justice  to  hold  that  if  he  does  nothing  more  to  collect  the 
money,  and  if  he  proceeds  within  a  reasonable  time,  he  ma}-  still  take 
the  property  as  his  own.  But  if,  having  fixed  the  liability  of  the  defend- 
ant for  a  debt  by  taking  judgment,  he  says  by  his  conduct  that  he  in- 
tends to  collect  the  debt,  and  does  that  which  affects  the  interests  of 
the  defendant  in  that  particular,  he  should  be  deemed  to  have  made  his 
election  conclusive. 

The  cases  which  say  that  the  rights  of  the  parties  in  regard  to  the 
title  are  fixed,  not  by  taking  judgment,  but  b}'  obtaining  satisfaction, 
cannot  mean  that  one  may  take  judgment  for  the  full  value  of  the  prop- 
erty, and  collect  one  half  or  two  thirds  of  the  amount,  and  may  after- 
ward take  and  hold  the  propert}^  itself  under  his  original  title.  Many 
of  these  cases  were  in  jurisdictions  where  attachment  on  mesne  process 
is  not  permitted,  and  where  there  is  no  security  for  a  judgment  when  it 
is  rendered.  So  far  as  I  am  aware,  there  is  no  case  in  which  is  con- 
sidered the  effect  of  taking  judgment  in  a  suit  where  there  was  an  at- 
tachment which  secured  the  collection  of  the  judgment,  or  the  effect  of 
a  partial  satisfaction,  or  of  a  proceeding  after  judgment  to  enforce  it  by 
a  levy  on  the  property'.  It  seems  to  me  there  is  good  ground  for  hold- 
ing that,  when  one  undertakes  to  collect  the  value  of  his  property  by 
making  an  attachment  to  secure  the  judgment  which  he  may  obtain, 
and  then  prosecutes  his  claim  to  judgment,  he  has  done  that  which 
affects  the  rights  of  the  other  party  far  more  than  the  mere  recovery  of 
a  judgment  on  an  unsecured  claim.  But  however  that  may  be,  when 
after  judgment  the  plaintiff  proceeds  to  obtain  satisfaction  b}'  a  levy  on 
the  defendant's  propert}',  and  much  more  when  he  levies  on  the  prop- 
ert}-  for  the  value  of  which  he  obtained  judgment,  and  advertises  it  for 
sale  as  the  property  of  the  defendant,  he  should  be  held  to  have  fixed 
his  rights  and  the  rights  of  the  other  party  in  regard  to  the  title  beyoud 
his  power  to  change  them.  By  taking  the  defendant's  property  to  sat- 
isfy the  execution  he  subjects  him  to  the  legal  costs  and  expenses  at- 
tendant upon  the  levy,  and  deprives  him  of  what  otherwise  he  would 
have.  Even  if  he  afterwards  returns  the  property,  he  puts  upon  him 
tlie  risk  of  loss  or  depreciation  in  value  while  it  is  held.  If  the  prop- 
erty had  not  been  taken  on  execution,  the  defendant  might  have  ne- 
gotiated to  obtain  the  means  of  satisfying  the  execution  by  disposing 
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of  the  propert}-,  or  he  might  have  attempted  to  satisfy  it  in  some  other 
wa}-.  He  may  have  relaxed  his  efforts,  relying  on  the  levy,  and  if  the 
plaintiff  is  permitted  to  abandon  the  levy  and  proceed  in  another  way 
he  ma}'  ultimately  suffer  loss  on  account  of  what  the  plaintiff  did.  This*, 
is  equally  true  whether  the  property  is  that  for  which  the  plaintiff  re- 
covered his  judgment  or  not,  and  if  it  is  the  same  the  plaintiff's  act  is 
a  distinct  and  positive  assertion  that  the  property  is  the  defendant's  by 
reason  of  his  judgment  and  of  his  purpose  to  collect  the  judgment  and 
to  apply  the  proceeds  of  the  propert}'  in  the  satisfaction  of  it.  Unless 
the  rule  stated  at  the  beginning  of  this  opinion  is  to  be  abrogated  alto- 
gether, it  must  be  held  that  when  a  plaintiff  has  elected  to  take  judg- 
ment for  the  full  value  of  property'  converted,  and  has  then  levied  the 
execution  upon  propert}'  of  the  defendant  which  is  subject  to  be  taken 
on  execution  —  especially  if  it  is  the  propert}'  converted  —  he  is  thereby 
precluded  from  reversing  his  election  and  taking  the  converted  property 
under  his  original  title. 

The  case  of  £Jx  parte  Drake,  5  Ch.  D.  8G6,  cited  in  the  opinion  of 
the  majorit}'  of  the  court,  was  an  action  of  detinue,  where  by  the  terms 
of  the  judgment  the  plaintiff  was  to  have  either  the  property  or  the 
ascertained  value  of  it. 

If  the  plaintiff  cannot  abandon  her  judgment  and  levy,  and  reclaim 
the  horse  as  against  Bryden,  she  cannot  as  against  this  defendant,  who 
is  in  privity  with  Bryden  through  Davenport,  who  is  a  bona  fide  pur- 
chaser from  Bryden.  So  far  as  the  pending  proceedings  in  Connecticut 
under  the  lev}'  and  the  subsequent  replevin  suit  there  affect  the  title, 
the}'  are  binding  on  the  plaintiff  here,  for  the  officer  was  acting  in  en- 
forcement of  her  rights  by  her  direction,  and  she  is  therefore  in  privity 
with  him.  His  relation  to  her  is  very  different  from  that  of  a  mere 
bailee. 

The  Chief  Justice  concurs  in  this  opinion. 
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SECTION  II. 

GIFTS    OF    CHATTELS. 

jy'oTE.  —  The  passing  of  personal  property  on  death,  either  testate  or  intestate,  is 
dealt  witii  later  under  the  title  of  Wills  and  Administration.  The  important  subjects 
of  Sales  and  Mortgages  are  treated  in  separate  courses. 

IRONS  V.  SMALLPIECE. 
King's  Bench.     1819. 

[Reported  3  B.  S'  Aid.  551.] 

Trover  for  two  colts.  Plea,  not  guilt}-.  The  defendant  was  the 
executrix  and  residuaiT  legatee  of  the  plaintiff's  father,  and  the  plain- 
tiff claimed  the  colts,  under  a  verbal  gift  made  to  him  by  the  testator 
twelve  months  before  his  death.  The  colts,  however,  continued  to 
remain  in  possession  of  the  father  until  his  death.  It  appeared,  further, 
that  about  six  months  before  the  father's  death,  the  son  having  been 
to  a  neighboring  market  for  the  purpose  of  purchasing  hay  for  the  colts, 
and  finding  the  price  of  that  article  very  high,  mentioned  the  circum- 
stance to  his  father ;  and  that  the  latter  agreed  to  furnish  for  the  colts 
an}'  hay  they  might  want  at  a  stipulated  price,  to  be  paid  by  the  son. 
None,  however,  was  furnished  to  them  till  within  three  or  four  days 
before  the  testator's  death.  Upon  these  facts,  Abbott,  C.  J.,  was  of 
opinion,  that  the  possession  of  the  colts  never  having  been  delivered 
to  the  plaintiff,  the  property  therein  had  not  vested  in  him  by  the  gift ; 
but  that  it  continued  in  the  testator  at  the  time  of  his  death,  and  con- 
sequently that  it  passed  to  his  executrix  under  the  will ;  and  the  plaintiff 
was  therefore  nonsuited. 

G^irney  now  moved  to  set  aside  this  nonsuit.  By  the  gift,  the  prop- 
ert}-  of  the  colts  passed  to  the  son  without  an}'  actual  delivery.  In 
Wortes  v.  Clifton,  Roll.  Rep.  61,  it  is  laid  down  by  Coke,  C.  J.,  that, 
by  the  civil  law,  a  gift  of  goods  is  not  good  without  delivery  ;  but,  in 
our  law,  it  is  otherwise  ;  and  this  is  recognized  in  Shepherd's  Touch- 
stone, tit.  Gift,  226.  Here,  too,  from  the  time  of  the  contract  by  the 
father  to  furnish  hay  for  the  colts  at  the  son's  expense,  the  father 
became  a  mere  bailee,  and  his  possession  was  the  possession  of  the 
son  ;  and  an  action  might  now  be  maintained  by  the  defendant,  in  her 
cliaracter  of  executrix,  upon  that  contract,  for  the  price  of  the  hay 
actually  provided. 

Abbott,  C.  J.  I  am  of  opinion,  that  by  the  law  of  England,  in 
order  to  transfer  property  by  gift  there  must  either  be  a  deed  or  instru- 
ment of  gift,  or  there  must  be  an  actual  deUvery  of  the  thing  to  the 
donee.  Here  the  gift  is  merely  verbal,  and  differs  from  a  donatio  mor- 
Us  causa  only  in  this  respect,  that  the  latter  is  subject  to  a  condition, 
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that  if  the  donor  live  the  thing  shall  be  restored  to  him.  Now,  it  is 
a  well-established  rule  of  law,  that  a  donatio  mortis  causa  does  not 
transfer  the  property  witlioiit  an  actual  delivery.  The  possession  must 
be  transferred,  in  point  of  fact;  and  the  late  ease  of  J^un?i  v.  3Ia7'k- 
ham,  2  Marsh.  532,  where  all  the  former  authorities  were  considered, 
is  a  very  strong  authority  ui)on  that  subject.  There  Sir  G.  Clifton  had 
written  upon  the  parcels  containing  the  property  the  names  of  the 
parties  for  whoni  they  were  intended,  and  had  requested  his  natural 
son  to  see  the  property  delivered  to  the  donees.  It  was  therefore 
manifestly  his  intension  that  the  property  siiould  pass  to  the  donees  ; 
yet,  as  there  was  no  actual  delivery,  the  Court  of  Common  Pleas  held 
that  it  was  not  a  valid  gift.  I  cannot  distinguish  that  case  from  the 
present,  and  therefore  think  that  this  property  in  the  colts  did  not  pass 
to  the  son  by  the  verbal  gift;  and  I  cannot  agree  that  the  son  can  be 
charged  with  the  hay  which  was  provided  for  these  colts  three  or  four 
days  before  the  father's  death  ;  for  I  cannot  think  that  that  tardy 
supply  can  be  referred  to  the  contract  which  was  made  so  many  months 
before. 

HoLROTD,  J.  I  am  also  of  the  same  opinion.  In  order  to  change 
the  property  by  a  gift  of  this  description,  there  must  be  a  change  of 
possession :  here  there  has  been  no  change  of  possession.  If,  indeed, 
it  could  be  made  out  that  the  son  was  chargeable  for  the  hay  provided 
for  the  colts,  then  the  possession  of  the  father  might  be  considered  as 
the  possession  of  the  son.  Here,  however,  no  hay  is  delivered  during 
a  long  interval  from  the  time  of  the  contract,  until  within  a  few  daj-s 
of  the  father's  death  ;  and  I  cannot  think  that  the  hay  so  delivered  is  to 
be  considered  as  delivered  in  execution  of  that  contract  made  so  long 
before,  and  consequently  the  son  is  not  chargeable  for  the  price  of  it. 

Best,  J.  concurred. 

Abbott,  C.  J.  The  dictum  of  Lord  Coke  in  the  case  cited  must  be 
understood  to  apply  to  a  deed  of  gift ;  for  a  party  cannot  avoid  his  own 
voluntary  deed,  although  he  may  his  own  voluntary  promise. 

Mule  refused. 
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Queen's  Bench,  1890. 

[Reported  25  Q.  B.  D.  57.] 

Fry,  L.  J.  The  judgment  I  am  about  to  read  is  that  of  Lord  Justice 
Bowen  and  myself. 

The  question  in  this  interpleader  issue  arises  in  respect  of  a  sum  of 
money  representing  one-fourth  of  the  proceeds  of  a  hors'e  called  Kil- 
worth,  sold  by  Messrs.  Tattersall.  The  plaintiff  claims  the  money 
under  a  bill  of  sale  executed  by  one  Benzon,  comprising  this  and  other 
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horses.     The  defendant  claims  it  under  an  earlier  gift  of  one-fourth  of 
the  horse  to  him  bv  Benzon. 

The  relevant  facts,  as  they  appear  in  the  judgment  of  Lopes,  L.  J., 
and  in  that  part  of  the  evidence  to  which  he  attached  credence,  are 
shortlv  as  follows:  — 

The  horse  was  in  June,  1888,  the  property  of  Benzon,  and  was  kept 
at  the  stables  of  a  trainer  named  Yates,  in  or  near  Paris,  and  on  the 
8th  of  that  montli  was  ridden  in  a  steeplechase  by  Moore,  a  gentleman 
rider.  In  consequence,  as  it  appears,  of  some  accident,  the  horse  was 
not  declared  the  winner,  and  on  the  same  day,  according  to  the  view  of 
the  evidence  taken  by  the  learned  judge,  Benzon  by  words  of  present 
gift  gave  to  Moore,  and  Moore  accepted  from  Benzon,  one  undivided 
fourth  part  of  this  horse. 

A  few  days  subsequently  Benzon  wrote  to  Yates,  in  whose  stables 
the  horse  was,  and  told  him  of  the  gift  to  Moore.  But  he  did  not  in- 
form Moore,  nor  did  Moore  know  of  any  communication  to  Yates  of 
the  fact  of  the  gift. 

On  July  9,  1888,  Cochrane  advanced  3,000Z.  by  way  of  loan  to  Ben- 
zon, and"^  took  from  him  a  promissory  note  for  3,500?.,  payable  on 
August  9  following. 

On  July  16  of  the  same  year,  Cochrane  advanced  to  Benzon  a  fur- 
ther sum  of  4,000/.,  and  took  a  promissory  note  for  4,800?.,  payable  on 
September  16. 

On  Julv  26  Cochrane  advanced  to  Benzon  two  sums  of  money:  — 
One,  1,680?.  10s.  lid.  (to  be  paid  to  one  Sherard,  a  trainer),  and  745?.; 
making  together  2,425?.  lOs.  lid.  And  on  the  same  day  Benzon  ex- 
ecuted a  bill  of  sale  for  10,000?.,  under  which  Cochrane  claims.  Kil- 
worth  and  other  horses  were  included  in  the  schedule  to  this  instrument. 

It  is  proved  by  the  evidence  of  the  witnesses,  whom  the  learned  judge 
believed,  that,  before  the  execution  of  the  bill  of  sale,  Benzon,  with  the 
assistance  of  a  friend,  Mr.  Powell,  was  going  through  the  list  of  horses 
to  l)e  included  in  the  schedule,  and  that  when  Kilworth  was  mentioned 
Powell  spoke  of  Moore's  interest  in  the  horse,  and  that  thereupon  a 
discussion  arose  as  to  what  was  to  be  done  with  it,  and  that  Cochrane 
undertook  that  it  should  be  "  all  right."  After  this  the  bill  of  sale  was 
executed  by  Benzon. 

On  these  facts,  it  was  argued  that  there  was  no  delivery  and  receipt 
of  the  one-fourth  of  the  horse,  and,  consequently,  that  no  property  in 
it  passed  by  the  gift.  Tlie  learned  judge  has,  however,  held  that 
delivery  is  not  indispensable  to  the  validit}'  of  the  gift. 

The  proposition  on  which  the  Lord  Justice  proceeded  may  perhaps 
be  stated  thus  :  that  where  a  gift  of  a  chattel  capable  of  deliver}'  is  made 
per  verba  de  prcesenti  b}-  a  donor  to  a  donee,  and  is  assented  to  b}-  the 
donee,  and  that  assent  is  communicated  to  the  donor  by  the  donee, 
there  is  a  perfect  gift,  which  passes  the  property  without  delivery  of 
the  chattel  itself.  This  proposition  is  one  of  much  importance,  and 
has  recently  been  the  subject  of  some  diversity  of  opinion.     We  there- 
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fove  feel  it  incumbent  upon  us  to  examine  it,  even  though  it  might  be 
possible  in  the  present  case  to  avoid  that  examination. 

The  proposition  adopted  bj'  the  Lord  Justice  is  in  direct  contra- 
diction to  the  decision  of  the  Court  of  King's  Bench  in  the  year  1819 
in  Tro?is  v.  Sinallpiece,  2  B.  &  A.  551.  That  case  did  not  proceed 
upon  the  character  of  the  words  used,  or  upon  the  ditferonce  between 
verba  cle  prcesenti  and  verba  de  futuro,  but  upon  tlie  necessity  of 
delivery  to  a  gift  otherwise  sufficient.  The  case  is  a  very  strong  one, 
because  a  Court  consisting  of  Lord  Tenterden,  C.  J.,  and  Best  and 
Holroyd,  JJ.,  refused  a  rule  Jiisi,  and  all  held  delivery  to  be  necessary. 
The  Chief  Justice  said  :  "  I  am  of  opinion  that,  by  the  law  of  England, 
in  order  to  transfer  property  by  gift  there  must  either  be  a  deed  or  in- 
strument of  gift,  or  there  must  be  an  actual  delivery  of  the  thing  to  the 
donee,"  and  lie  went  on  to  refer  to  the  case  of  Bunn  v.  Markham, 
2  Marsh.  532,  as  a  strong  authorit}'. 

These  observations  of  the  Chief  Justice  have  created  some  difficulty. 
What  did  he  mean  by  an  instrument  as  contrasted  with  a  deed  ?  If  he 
meant  that  an  instrument  in  writing  not  under  seal  was  different  from 
parol  in  respect  of  a  gift  inter  vivos,  he  was  probably  in  error;  but  if 
in  speaking  of  the  transfer  of  property  by  gift,  he  included  gifts  by  will, 
as  well  as  gifts  inter  vivos,  then  by  instrument  he  meant  testamentary 
instrument,  and  his  language  was  correct. 

Holroyd,  J.,  was  equally  clear  on  the  principal  point:  "  In  order  to 
change  the  property  by  a  gift  of  this  description"  (by  vv'hich  we  under- 
stand him  to  mean  a  gift  inter  vivos)  "  there  must  be  a  change  of 
possession." 

The  correctness  of  the  proposition  thus  laid  down  has  been  asserted 
in  many  subsequent  cases  of  high  authority. 

Thus  in  Beeves  v.  Capper,  5  Bing.  N.  C.  136,  the  Court  of  Common 
Pleas  under  Tindal,  C.  J.,  referred  to  Irons  v.  Snudlpiece,  2  B.  &  A. 
551,  and  the  proposition  '' that  a  verbal  gift  of  chattels,  unaccompanied 
with  delivery  of  possession,  passes  no  property  to  the  donee  "  as  being 
good  law  and  without  the  expression  of  any  doubt. 

In  1849,  in  the  case  of  Shower  v.  Pilck,  4  Ex.  478,  the  same  ques- 
tion came  before  the  Court  of  Exchequer,  and  the  Court  without  hesi- 
tation affirmed  the  ruling  of  Lord  Truro,  then  Wilde,  C.  J.,  at  nisi 
prius,  and  adopted  the  rule  of  Irons  v.  Smallpiece,  2  B.  &  A.  551. 
The  alleged  gift  in  question  was  per  verba  de  futuro,  but  in  respect  of 
chattels  then  in  the  possession  of  the  intended  donee.  The  gift  was 
held  open  to  both  objections.  "To  pass  the  property,"  said  Alder- 
son,  B. ,  "  there  must  be  both  a  gift  and  a  delivery  :  here  there  is  hardly 
a  gift."  "  There  must  be  a  delivery  to  make  the  gift  valid,"  said  Lord 
Cran worth,  then  Rolfe,  B.,  "  here  there  is  a  mere  statement  that  the 
goods  which  the  defendant  has  in  her  possession  the  owner  will  give 
her." 

Again  (in  1865),  in  Bourne  v.  Fosbrooke,  18  C.  B.  N.  s.  515,  Erie, 
C.  J.,  adopted  the  rule  in  Irons  v.  Smallpiece,  2  B.   &  A.  551,   as 
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undoubted  law;  and  in  1H70,  in  Doufflas  v.  Douglas  22  L.  T  k.  s. 
l->7  the  Court  of  Exc-lKqiior  .Icclmed  to  consider  whether  they  should 
overrule  that  case,  and  exi>ressed  a  decided  leaning  in  its  favor. 

In  Ireland,  in  like  manner,  the  doctrine  has  been  asserted,  Lord 
PlunUelt  as  Lord  Chancellor,  holding  delivery  to  be  the  only  admis- 
sible evidence  of  the  gift  of  a  personal  chattel :  Patterson  v.  Wuhams, 
L.  &  G.  temi).  rinnkelt,  95. 

We  have  thus  a  great  body  of  authority  in  favor  of  the  necessity  of 
delivery;  but,  on  the  other  hand,  there  are  several  authorities  which 
reijuire  consideration. 

Tiie  Urst  note  of  dissent  was  sounded  in  the  year  1841,  or  twenty- 
two  years  after  tlie  decision  of  tlie  case  of  Irons  v.  Smallpiece,  2  B.  & 
A.  ool,  bv  Serjeant  Manning  in  a  note  on  the  case  of  the  London  and 
Bru/ht'on  Jiailway  Co.  v.  Fairclough,  2  Man.  &  G.  674,  at  p.  691, 
in  which  he  impugned  the  accuracy  of  Irons  v.  Smallpiece,  2  B.  &  A. 
ool,  and  asserted  that  after  the  acceptance  of  a  gift  by  parol  the  estate 
is  in  the  donee  without  any  actual  delivery  of  the  chattel.  The  authori- 
ties cited  in  that  note  we  shall  hereafter  consider. 

In  184o,  in  Lunuv.  Thornton,  1  C.  B.  379,  Maule,  J.,  interlocutorily 
observed  that  he  had  always  thought  Lord  Tenterden's  opinion  in  Irons 
v.  Smallpiece,  2  B.  &  A.  551,  very  remarkable,  because  by  referring  to 
instruments  of  gift  lie  left  it^to  be  inferred  that  an  assignment  might  be 
otherwise  than  by  deed.  But  beyond  this  his  criticism  did  not  proceed. 
To  the  report  of  this  case  Serjeant  Manning  appended  a  note  similar 
to  that  in  the  second  volume  of  Manning  and  Granger. 

Two  yoais  afterwards  (1847)  Lord  Wensleydale,  in  Ward\.  Aiidland, 
IG  M.  &  W.  86-2,  quoted  the  passage  from  Lord  Tenterden's  judgment 
already  cited,  and  observed,  "that  is  not  correct."  To  which  counsel 
replied  by  referring  to  the  criticism  of  Maule,  J.,  and  the  learned  judge 
made  no  further  observation.  The  criticism  of  the  two  learned  judges 
was  piobably  directed  to  the  same  point,  namely,  the  use  of  the  expres- 
sion, deed  or  instrument.  Lord  Cranworth  was  present  as  a  Baron  of 
the  Exchequer  during  the  argument  in  Ward  v.  Audland,  16  M.  &  W. 
862,  and,  as  we  have  seen,  two  years  afterwards  unhesitatingly  adopted 
Irons  v.  Smallpiece,  2  B.  &  A.  551,  and  that  without  note  or  comment 
—  a  course  which  he  would  hardly  have  pursued  if  he  knew  that  Lord 
AVensleydale  considered  the  case  itself  bad  law. 

In  1852,  in  the  case  of  Flory  v.  Denny,  7  Ex.  581,  where  the  authori- 
ties lastly  cited  were  mentioned,  Lord  Wensleydale  referred  to  the  two 
notes  of  Serjeant  Manning,  and  read  a  portion  of  the  latter,  but  ex- 
l)ressed  no  opinion  as  to  the  correctness  or  incorrectness  of  the 
conclusion. 

In  1861  the  case  of  Winter  v.  Winter,  4  L.  T.  N.  s.  639,  came  be- 
fore the  Court  of  Queen's  Bench.  In  that  case  a  barge  belonging  to  a 
father  had  been  in  the  actual  possession  of  his  son  as  his  servant.  The 
father  gave  the  barge  to  the  son,  and  he  subsequently,  with  the  father's 
knowledge  and  assent,   possessed  and  worked  the  barge  as  his  own, 
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and  paid  the  wages  of  the  crew.  Wightmau,  J.,  upheld  the  title  of  the 
son  on  the  ground  of  a  change  in  the  possession  consequent  on  the  gift. 
Crompton,  J.,  on  the  ground  that  actual  delivery  of  the  chattel  is  not 
necessary  to  a  gift  inter  vivos,  and  that  it  was  sufficient  that  the 
conduct  of  the  parties  showed  that  the  ownership  had  been  changed. 
Lord  Blackburn,  then  Blackburn,  J.,  simply  concurred.  What,  how- 
ever, is  most  to  our  present  point,  Crompton,  J.,  said,  that  although 
Irons  V.  Smallpiece,  2  B.  &  A.  551,  and  /Shower  v.  Pilck,  4  Ex.  478, 
had  not  been  overruled,  they  had  been  hit  hard  b}'  the  subsequent 
cases. 

In  1883  the  case  of  Danhij  v.  Tucker^  31  W.  R.  578,  came  before 
Pollock,  B.,  sitting  as  a  judge  of  the  Chancery  Division,  and  he  de- 
clined to  follow  the  decision  of  Irons  v.  Smallpiece^  2  B.  &  A.  551, 
saying  that  he  "  certainly  could  not  accede  to  the  proposition  generally 
that  the  actual  delivery  of  a  chattel  is  necessary  to  create  a  good  gift 
inter  vivos."  "The  question  to  be  determined,"  he  said,  "is  not 
whether  there  has  been  an  actual  handing  over  of  property-  manually, 
but  whether,  looking  at  all  the  surrounding  circumstances  of  the  case, 
and  looking  particularly  at  the  nature  and  character  of  the  chattel 
wliich  is  proposed  to  be  given,  there  has  or  has  not  been  a  clear  inten- 
tion expressed  on  the  part  of  the  donor  to  give,  and  a  clear  intention 
on  the  part  of  the  recipient  to  receive,  and  act  upon  such  gift.  When- 
ever such  a  case  should  arise  again,  I  am  confident  that  that  would  be 
the  basis  of  the  decision  of  a  Court  of  Common  Law,  and,  of  course, 
the  same  result  would  follow  in  a  Court  of  Equity. 

Lastly  (in  1885),  Cave,  J.,  in  the  case  of  In  re  Bidgwai/,  15  Q.  B. 
D.  447,  expressed  his  opinion  "  that  it  is  going  too  far  to  say  that  tlie 
retention  of  possession  by  the  donor  is  conclusive  proof  that  there  is 
no  innnediate  present  gift ;  although,  undoubtedly,  unless  explained  or 
its  effect  destroyed  by  other  circumstances,  it  is  strong  evidence  against 
the  existence  of  such  an  intention." 

These  two  latter  authorities  have  been  followed  by  Lopes,  L.  J.,  in 
the  case  now  before  us,  feeling  that  when  sitting  as  a  judge  of  the  first 
instance  he  could  not  rightly  depart  from  them. 

There  is  thus  some  ditference  of  judicial  opinion  as  to  the  rule  stated 
in  Iro7is  v.  /SmaUjnece,  2  B.  &  A.  551.  We  cannot  think  tliat  the  few 
recent  decisions  to  which  we  have  referred  are  enough  to  overrule  the 
authority  of  that  decision,  and  the  cases  which  have  followed  it,  but 
they  make  it  desirable  to  inquire  whether  the  law  as  declared  before 
1819  was  in  accordance  with  that  decision,  or  with  the  judgment  of 
Pollock,  B.,  in  Danby  v.  Tucker,  81  W.  R.  578. 

This  inquiry  into  the  old  law  on  the  point  is  one  of  some  diflficult}', 
for  it  leads  into  rarely-trodden  paths,  where  (as  is  very  natural)  we 
have  not  had  the  assistance  of  counsel,  and  where  the  materials  for 
knowledge  are  for  the  most  part  undigested. 

The  law  enunciated  by  Bracton  in  his  book  "  de  acquirendo  rerum 
dominio,"  seems  clear  to  the  efl'ect  that  no  gift  was  complete  without 
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tradition  of  the  subject  of  tlie  gift.  "  Item  oportet,"  he  says  (vol.  i., 
p.  128),  ''quod  doiuUiouem  sequutur  lei  tiadilio,  etiain  in  vita  dona- 
toris  et  donatorii ;  alioquin  dicetur  talis  donatio  potius  nuda  proinissio 
quam  donatio,  et  ex  uuda  promissione  non  nascitur  actio,  non  magis 
quani  ex  nudo  pacto,  non  enira  valet  donatio  imperfecta,  nee  chartse 
contectio,  nee  homagii  captio  cum  omni  soleinnitate  adhibita,  nisi  sub- 
sequuta  fucrit  scysina  et  traditio  in  vita  donatoris."  And  again  (p.  300)  : 
"  Item  non  sutLicit  chartam  esse  factam  &  signatam  nisi  probetur 
donationem  esse  perfectam,  &  quod  omnia,  quae  donationem  faciunt, 
rite  pi-ivcesserunt,  &  subscquutam  esse  traditionem,  alioqui  nunquam 
trausfeni  potest  res  donata  ad  donatorium.  Poterit  enim  homagium 
pnecessisse,  &  quod  charta  rite  facta  sit,  &  vera  &  bona  &  cum  so- 
lemnitate  recitata  &  audita,  tamen  nunquam  valebit  donatio  nisi  tunc 
deuiuui  cum  fuerit  traditio  subsequuta,  &  sic  poterit  charta  essa  vera, 
sed  siue  facta  seysina,  nuda."  And  to  the  same  effect  is  another  pas- 
sage in  chapter  xviii.,  p.  310.^ 

In  Bracton's  day,  seisin  was  a  most  important  element  of  the  law  of 
property  in  general ;  and,  however  strange  it  may  sound  to  jurists  of 
our  day  and  country,  the  lawyers  of  that  day  applied  the  term  as  freely 
to  a  pig's  ham  (Select  Pleas  in  Manorial  Courts,  p.  142;^  see  also 
Professor  Maitland's  papers  on  the  Seizin  of  Chattels,  the  Beatitude  of 
Seizin,  and  the  Mystery  of  Seizin  :  Law  Quarterl}^  Rev.,  1.,  324  ;  ii., 
484;  iv.,  24,  2G6)  as  to  a  manor  or  a  field.  At  that  time  the  distinc- 
tion between  real  and  personal  property  had  not  yet  grown  up :  the 
distinction  then  recognized  was  between  things  corporeal,  and  things 
incorporeal :  no  action  could  then  be  maintained  on  a  contract  for  the 
sale  of  goods,  even  for  valuable  consideration,  unless  under  seal :  the 
distinction  so  familiar  to  us  now  between  contracts  and  gifts  had  not 
fully  developed  itself.  The  law  recognized  seisin  as  the  common  inci- 
dent of  all  property  in  corporeal  things,  and  tradition  or  the  delivery  of 
that  seisin  from  one  man  to  another  as  essential  to  the  transfer  of  the 
property  in  that  thing,  whether  it  were  land  or  a  horse,  and  whether  by 
way  of  sale  or  of  gift,  and  whether  by  word  of  mouth  or  by  deed  under 
seal.  This  necessity  for  delivery  of  seisin  has  disappeared  f  roin  a  large 
part  of  the  transactions  known  to  our  law ;  but  it  has  survived  in  the 
case  of  feoffments.     Has  it  also  survived  in  the  case  of  gifts? 

It  has  been  suggested  that  Bracton,  whilst  purporting  to  enunciate 
the  law  of  England,  is  really  copying  the  law  of  Rome.  But  by  the 
law  of  Rome,  at  least  since  the  time  of  Justinian,  gift  had  been  a  purely 
consensual  transaction,  and  did  not  require  delivery  to  make  it  perfect 
(Inst,  ii.,  vii.). 

Coming  next  to  the  great  law-writers  of  the  reign  of  Edward  I.,  they 
hold  language  substantially  the  same  as  that  of  Bracton,  except  indeed 

*  "Item  non  valet  donatio,  nisi  subsequatur  traditio,  quia  non  transfertur  per  homa- 
gium res  data,  nee  per  chartarum  vel  instrumentorum  coufectionem,  quamvis  in  pub- 
lico fuerint  recitata." 

2  Published  by  the  Selden  Society. 
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that  the  difference  between  transactions  purely  voluntary,  or  for  pecu- 
niary consideration,  appears  to  be  growing  somewhat  more  important. 
"  Donatio,"  says  Fleta,  "est  qusedam  institutio,  quae  ex  mera  liberali- 
tate,  nuUo  jure  cogente,  procedit,  ut  rem  a  vero  ejus  possessore  ad 
alium  transferatur.  Dare  autem  est  rem  accipientis  facere  cum  effectu, 
alioquin  inutilis  erit  donatio,  cum  irritari  valeat  et  revocari "  (Lib.  iii., 
c.  3).  He  then  proceeds  to  discuss  various  kinds  of  gifts,  and  says  : 
' '  Alia  perfecta,  et  alia  incepta  et  non  perfecta :  ut  si  donatio  lecta 
fuerit  et  concessa,  et  homagium  captum,  ac  traditio  nondum  fuerit 
subsecuta"  (loc.  cit. ;  see  also  Lib,  iii.,  c.  15). 

In  Lib.  iii.,  c.  7,  he  discusses  the  necessary  elements  of  donations, 
and,  amongst  other  things,  the  effect  of  duress  on  a  gift;  and  here  the 
necessity  of  delivery  is  again  clearly  shown,  because,  according  to 
Fleta,  a  promise  made  without  duress  followed  by  delivery  under 
duress  is  not  a  valid  gift.  "  Refert  tamen,"  he  says,  "  utrum  metus 
prseveniat  donationem  vel  subsequatur,  quia  si  primo  coactus,  et  per 
metum  compulsus  promisero,  et  postea  gratis  tradidero,  talis  metus 
non  excusat;  sed  si  gratis  promisero  et  compulsus  tradidero  tunc  ex- 
cusat  metus." 

Britton  held  substantially  the  same  language.  In  citing  him  we  shall 
prefer  the  translation  of  Mr.  Nichols  to  the  Norman-French  of  the 
original.  In  his  chapter  on  Gifts  (Lib.  ii.,  c.  3),  he  gives  a  very  clear 
description  of  the  nature  of  a  gift.  "A  gift,"  he  says,  "is  an  act 
whereby  anything  is  voluntarily  transferred  from  the  true  possessor  to 
anotlier  person,  with  the  full  intention  that  the  thing  shall  not  return 
to  the  donor,  and  with  full  intention  on  the  part  of  the  receiver  to  re- 
tain the  thing  entirely  as  his  own  without  restoring  it  to  the  giver. 
For  the  gift  cannot  be  properly  made,  if  the  thing  given  does  not  so 
belong  to  the  receiver,  that  the  two  rights,  of  property  and  of  posses- 
sion, are  united  in  his  person,  so  that  the  gift  cannot  be  revoked  by 
the  donor,  or  made  void  by  another,  in  whom  the  lawful  property  is 
vested"  (pp.  220,  221). 

And  again  (Lib.  ii.,  c.  3)  :  — 

*'  Some  gifts  are  complete,  where  both  rights  unite  in  the  purchaser ; 
others  are  begun,  but  not  completed ;  and  such  titles  are  bad,  as  in 
case  of  gifts  granted,  whereof  no  livery  of  seisin  follows  "  (pp.  225-6). 

Passages  of  similar  import  will  be  found  in  Lib.  i.,  c.  29,  and  Lib.  ii., 
c.  8. 

The  third  writer  of  the  age  of  Edward  I.  is  one  of  a  very  different 
character  from  Fleta  and  Britton  —  we  mean  Horn,  the  author  of  the 
Mirror  of  Justices;  he  attacked  the  judges  and  the  administration  of 
the  law  in  his  days  with  a  vehemence  which  it  is  to  be  hoped  was  unde- 
served. But  though  amongst  the  155  abusions  or  abuses  of  the  law 
which  stirred  his  soul  to  wrath,  some  relate  to  seisin,  yet  he  has  noth- 
ing to  say  at  variance  with  his  contemporaries  on  the  necessity  of  deliv- 
ery ;  but,  on  the  contrary,  expressly-  affirms  that  "the  law  requires  but 
three  things  in  contracts  :  1.  The  agreement  of  the  wills;  2.  Satisfaction 
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of  tlie  donor ;  3.  Delivery  of  the  possession  and  gift "  (Chap,  v.,  sect.  1, 
\Kxvti.  7.")). 

Ill  the  reign  of  Edward  IV.  a  step  seems  to  have  been  taken  in  the 
hnv  relative  to  gifts  which  resulted  in  this  modification  :  that  whereas 
under  the  old  law  a  gift  of  chattels  by  deed  was  not  good  without  the 
deliverv  of  the  chattel  given,  it  was  now  held  that  the  gift  by  deed  was 
good  and  operative  until  dissented  from  by  the  donee. 

Thus  in  Michaelmas  Term,  7  Edw.  4,  pi.  21,  fol.  20,  it  was  held  by 
Choke  and  other  justices  that  if  a  man  executes  a  deed  of  gift  of  his 
"•oods  to  me  that  this  is  good  and  effectual  without  livery  made  to 
me,  until  I  disagree  to  the  gift,  and  this  ought  to  be  in  a  Court  of 
Record. 

In  Hilary  Term,  7  Edw.  4,  pi.  14,  fol.  29,  it  was  alleged  by  counsel 
(Catesby  and  Pigot),  that  if  a  man  give  to  me  all  his  goods  by  a  deed, 
altliough  the  deed  was  not  delivered  to  the  donee,  nevertheless  the  gift 
is  good,  and  if  he  chooses  to  take  the  goods  he  can  justify  this  by  the 
gift,  although  notice  has  not  been  given  to  him  of  the  gift;  and  further, 
that  if  the  donee  commit  felony  before  notice,  &c.,  still  the  king  will 
have  the  goods,  and  although  notice  may  be  material,  nevertheless 
when  he  has  notice,  this  would  have  relation  to  the  time  of  the  gift, 
&c.  But  the  Court  said  that  such  a  gift  is  not  good  without  notice, 
for  a  man  cannot  give  his  goods  to  me  against  my  will. 

An  earlier  case  in  the  same  reign  has  been  cited  as  bearing  on  the 
present  question.  In  Michaelmas  Term,  2  Edw.  4,  pi.  26,  fol.  25,  a 
case  arose  on  trespass  of  goods,  in  which  Laicon  was  counsel  for  the 
defendant,  and  the  Court  was  engaged  in  considering  the  sufficiency  of 
his  pleas.  In  the  course  of  this  discussion  Laicon  put  this  question, 
"  Suppose  I  give  to  you  m}'  goods,  which  are  at  Everwike,  and  before 
that  you  are  seized  of  them,  a  stranger  takes  them  awa}',  have  3'ou  not 
a  writ  of  trespass  against  the  stranger  ?  "  "Which  he  then  proceeds  to 
answer.  "Yes,  Sir,  for  by  the  gift  at  once  the  property  was  in  you 
and  the  possession  by  the  writ  is  adjudged  in  you  presentlj'."  Danb}', 
the  Chief  Justice  of  the  Common  Pleas,  seems  to  have  assented,  ap- 
parently on  the  ground  that  pleading  to  such  a  writ  by  way  of  justifica- 
tion would  confess  the  possession  of  the  plaintiff  and  the  taking  by  the 
defendant  (car  la  si  vous  pled.  vr.  matter  accord,  etjustif,  et  vous  con- 
fess, prisel  hors  de  son  poss.).  But  immediately  after  this  discussion 
Laicon  found  his  argument  so  hopeless  (videns  opinionem  curiae  contra 
eum)  that  he  seems  to  have  amended  his  pleadings. 

This  case  seems  to  us  of  no  authority  on  the  point  under  investiga- 
tion. What  was  said  was  not  in  discussion  of  what  really  passed  by 
the  gift,  but  only  of  the  effect  of  pleading  in  preventing  the  denial  of 
the  plaintiff's  possession.  The  question  seems  to  relate  to  an  effectual 
gift  of  goods  without  possession,  but  there  is  nothing  to  show  whether 
the  parties  to  the  discussion  had  in  contemplation  a  gift  by  deed  or 
not.  The  cases  already  referred  to  which  occurred  a  few  years  later 
seem  to  show  that  the  effect  of  a  deed  in  passing  the  property  with. 
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out  delivery  of  the  chattel  was  claiming  the  attention  of  the  lawyers  of 
that  day. 

Brooke,  in  his  Abridgment  (Trespass,  303),  cites  this  case  of  the 
2  Edw.  4,  and  seems  to  put  it  upon  a  somewhat  different  ground  to  the 
Year  Book  itself.  He  says  that  Danby  agreed  in  Laicon's  argument, 
''for  by  the  gift  the  property  is  in  him,  and  then  the  law  adjudges 
possession,  which  was  not  denied,  and  it  seems  to  be  the  law,  because 
goods  are  transitory  whilst  land  is  local."  We  can  find  no  authority 
for  these  reasons  in  the  entry  which  he  professes  to  be  abstracting. 

This  case,  as  explained  by  Brooke,  seems  to  underlie  tlie  proposi- 
tion asserted  twice  in  the  case  of  Badsofi  v.  Hudson,  Latch,  214,  263, 
discussed  in  2  AVms.  Saunders  47  a,  to  illustrate  the  right  of  an  ex- 
ecutor to  sue  in  trover  before  actual  possession.  If,  it  was  said,  a  man 
in  London  gives  to  me  his  goods  in  York  and  another  take  them  I  can 
bring  trespass  ;  for  propeity,  it  was  added,  draws  possession  in  chat- 
tels personal.  The  Court  were  not  considering  what  gift  of  chattels 
did  carry  the  property,  but  only  illustrating  the  proposition  that  where 
the  property  has  passed,  as  by  the  will  to  the  executor,  there  the  law 
attracts  to  it  possession.  This  would  be  perfectly  illustrated  by  the 
case  of  chattels  in  York  transferred  by  deed  executed  in  London.  The 
whole  supposition  that  this  case  lends  any  countenance  to  the  notion 
that  chattels  can  pass  without  delivery  seems  to  be  derived  from  the 
silence  of  the  case  as  to  the  way  in  which  the  gift  was  made :  and  this 
point  was  not  material  to  the  matter  under  consideration  by  the  Court. 
Moreover,  where  a  legal  result  could  only  be  produced  by  a  deed,  our 
elder  law-writers  were,  we  believe,  less  apt  to  mention  the  deed  than 
their  less  technical  descendants. 

One  other  case  in  the  reign  of  Edward  IV.  must  be  mentioned.  lu 
Michaelmas  Term,  21  Edw.  4,  pi.  27,  fol.  55,  it  was  said  by  Brian,  J., 
that  in  detinue  of  chattels  it  was  a  good  plea  to  say  that  the  plaintiff 
after  the  bailment  gave  them  to  the  defendant  and  then  he  could  have 
his  law  —  quod  fait  concessiim.  The  case  appears  to  go  only  to  this, 
that  if  A.  after  bailing  a  chattel  to  B.  then  gives  it  to  B.,  B.  might 
defend  himself  by  his  suit  in  an  action  of  detinue.  If  good  law,  it 
seems  to  establish  that  delivery  first  and  gift  afterwards  is  as  effectual 
as  a  gift  first  and  delivery  afterwards. 

One  case  in  the  reign  of  Henry  VII.  perhaps  requires  consideration 
(Hilary  Term,  21  Hen.  7,  pi.  30,  fol.  18).  The  question  seems  to 
have  been  whether  the  use  of  land  was  presentlj-  transferred  by  a  bar- 
gain-and  sale,  and  in  the  course  of  the  report  the  following  passage 
occurs :  "  If  I  give  to  a  man  my  cow  or  my  horse,  he  may  take  the  one 
or  the  other  at  his  election  :  and  the  cause  is  that  immediatel}-  b}' 
the  gift  the  property  is  in  him,  and  that  of  the  one  or  the  other  at 
his  will ;  but  if  the  case  were  that  I  will  give  to  him  a  horse  or  a  cow 
in  future  time,  then  he  cannot  take  either  the  one  or  the  other,  for  then 
it  is  in  ni}'  election  to  choose  which  of  them  I  will  give  him."  The 
case  is  interesting  as  the  first  one  which  we  have  found  which  empha* 
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sizes  the  distinction  in  gifts  between  words  in  tlie  present  and  in  the 
future  tense.  Hut  the  passage  we  have  cited  appears  to  have  no  real 
weight  of  authority.  It  is  only  part  of  the  argument  of  the  Attorney- 
General,  and  the  argument  does  not  appear  tenable;  for  surely  it  is 
open  to  question  whether  the  gift,  even  a  grant  for  valuable  considera- 
tion, of  one  or  other  of  two  things  at  the  election  of  the  donee  or  grantee 
can  pass  the  property  in  one  or  other  or  both  of  these  things  immedi- 
ately anil  before  the  election  of  the  grantee.  It  is  further  to  be  ob- 
served that  the  question  before  the  Court  turned  on  the  doctrine  of 
election  ;  and  whether  the  supposed  gift  was  to  be  by  deed  or  not  is 
a  point  on  which  the  report  is  silent.  This  silence  is  the  onl}-  reason 
wliy  the  passage  has  been  thought  by  some  persons  relevant  to  the 
present  inquir}'. 

It  was  in  the  reigns  of  the  earl}-  Tudors  that  the  action  on  the  case 
on  indtbitdtus  assumpsit  obtained  a  firm  foothold  in  our  law  ;  and  the 
effect  of  it  seems  to  have  been  to  give  a  greatly  increased  importance 
to  merely  consensual  contracts.  It  was  probably'  a  natural  result  of 
this  that,  in  time,  the  question  whether  and  when  property  passed  by 
the  contract  came  to  depend,  in  cases  in  which  there  was  a  value  con- 
sideration, upon  the  mind  and  consent  of  the  parties,  and  that  it  was 
thus  gradually  established  that  in  the  case  of  bargain  and  sale  of  per- 
sonal chattels,  the  property-  passed  according  to  that  mind  and  inten- 
tion, and  a  new  exception  was  thus  made  to  the  necessity  of  delivery. 

This  doctrine  that  property  may  pass  bv  contract  before  delivery 
appears  to  be  comparative!}'  modern.  It  may,  as  has  been  suggested, 
owe  its  origin  to  a  doctrine  of  the  civil  law  that  the  propert}-  was  at  the 
risk  of  the  purchaser  before  it  passed  from  the  vendor ;  but  at  any  rate 
the  point  was  thought  open  to  argument  as  late  as  Elizabeth's  reign 
(see  Plowd.  11  b,  and  see  a  learned  note,  2  Man.  &,  R}'.  566). 

Flower's  Case,  Noy,  67  (which  seems  to  have  been  decided  in  39 
Elizabeth  (see  p.  59)),  appears  to  show  that  the  necessity  of  delivery  was 
then  upheld  by  the  Court.     The  case  is  thus  stated  by  Noy  (p.  67)  :  — 

"  A.  borrowed  one  hundred  pound  of  B.  and  at  the  day  brought  it  in 
a  bagg  and  cast  it  upon  the  table  before  B.  and  B.  said  to  A.  being  his 
nephew,  I  will  not  have  it,  take  it  you  and  carry  it  home  again  with 
you.  And  by  the  Court,  that  is  a  good  gift  by  parol!,  being  cast 
upon  the  table.  For  then  it  was  in  the  possession  of  B.  and  A.  might 
well  wage  his  law.  By  the  Court,  otherwise  it  had  been,  if  A.  had  only 
offer'd  it  to  B.  for  then  it  was  chose  in  action  only,  and  could  not  be 
given  without  a  writing." 

The  Court  seems  to  have  held  that  delivery  was  necessary,  but  that 
by  the  casting  of  the  money  on  the  table  it  came  into  the  possession  of 
the  uncle,  and  that  the  nephew  taking  the  money  in  his  uncle's  pres- 
ence and  by  his  direction,  there  was  an  actual  delivery  by  the  uncle  to 
the  nephew  —  so  that  the  nephew  might  wage  his  law,  i,  e.,  might  con- 
scientiously swear  that  he  was  not  indebted  to  his  uncle  (see  the  ease 
discussed  in  Douglas  v.  Dowjlas,  22  L.  T.  n.  s.  127). 
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In  Jenkins's  Centuries  (3d  Century,  Case  ix.),  it  is  said :  "  A  gift  of 
anything  without  a  consideration  is  good  :  but  it  is  revocable  before 
the  delivery  to  the  donee  of  tlie  thing  given.  Donatio  perficitnr  pos- 
sessione  accipientis.  This  is  one  of  the  rules  of  law"  :  —  a  statement 
made  with  little  reference  to  the  other  matters  treated  of  in  the  case.^ 
We  know  of  no  other  authorit}'  exacth*  to  the  same  effect  as  this,  nor  is 
it  stated  as  having  the  authority  of  any  judicial  decision. 

Blackstone's  discussion  of  the  subject  of  gifts  of  chattels  is  perhaps 
not  so  precise  as  might  be  desired  ;  but  his  language  does  not  seem  to 
us  essentially  to  differ  from  the  earlier  authorities:  "A  true  and 
proper  gift  or  grant  is,"  he  says,  ''always  accompanied  with  delivery 
of  possession  and  takes  effect  immediately."  "  But  if  the  gift  does  not 
take  effect  by  delivery  of  immediate  possession,  it  is  then  not  properly 
a  gift,  but  a  contract:  and  this  a  man  cannot  be  compelled  to  perform 
(Book  2.  c.  30). 

In  1818  the  year  before  Irons  v.  Smallpiece,  2  B.  &  A.  551,  was 
decided,  the  then  Master  of  the  Rolls,  Sir  Thomas  Plumer,  in  Hooper 
v.  Goodwin,  1  Sw.  485,  491,  said  :  "  A  gift  at  law  or  in  equity  supposes 
some  act  to  pass  the  property :  in  donations  inter  vivos  ...  if  the 
subject  is  capable  of  delivery,  delivery." 

These  are,  so  far  as  we  can  find,  all  the  relevant  authorities  before 
the  decision  in  Irons  v.  Smallpiece,  2  B.  &  A.  551,  though  they  are 
not  all  the  authorities  that  have  been  citied  as  relevant.  But  several 
that  have  been  relied  upon  appear  to  us  to  have  no  real  bearing  on  the 
point  at  issue.  Thus  in  Wortes  v.  Clifton,  Roll.  61  ;  Mich.  12  James  1, 
Coke  arguendo  uses  as  an  illustration  of  the  difference  between  the 
Civil  law  and  ours  —  that  in  the  Civil  law  a  gift  is  not  good  without 
tradition  —  but  that  it  is  otherwise  in  our  law.  Here,  for  aught  that 
appears,  the  gift  which  the  learned  counsel  referred  to  as  good  without 
delivery  is  a  gift  by  deed. 

In  like  manner  several  authorities  which  affirm  that  a  gift  of  chattels 
may  be  good  without  deed  and  are  silent  as  to  delivery  (Perkins'  Prof- 
itable Book,  Grant,  57  ;  2  Shep.  Touchs.  227 ;  Comyn  Digt.  Biens 
D.  2)  have  been  cited  as  if  they  likewise  asserted  that  a  gift  was  good 
without  delivery  —  a  proposition  which  they  do  not  affirm,  or,  as  we 
think,  imply. 

This  review  of  the  authorities  ^  leads  as  to  conclude  that  according  to 

1  "  This  reasoning  I  have  gone  upon  is  agreeable  to  Jenk.  Cent.  109,  case  9,  relat- 
ing to  delivery  to  effectuate  gifts.  How  Jenkins  applied  that  rule  of  law  he  mentions 
there,  I  know  not;  but  rather  apprehend  he  applied  it  to  a  donation  mortis  causa; 
for  if  to  donation  Inter  vivos,  I  doubt  he  went  too  far."  Per  Lord  Hardwicke,  C, 
in  Ward  v.  Turner,  2  Ves.  Sen.  431,  442. 

■i  '■  It  has,  indeed,  been  held  that  a  gift  is  not  binding  unless  it  be  by  deed,  or 
the  subject  of  the  gift  be  actually  delivered ;  but  if  the  point  were  res  nova,  it  would 
perhaps  be  decided  differently.  Per  Parke,  B.,  in  Oulds  v.  Harrison,  10  Exch.  572, 
575. 

"  My  brother  Manning  in  a  learned  note  to  the  case  of  The  London  and  Brighton 
Railway  Company  v.  Fairclough,  comments  upon  that  decision  [Irons  v.  Smallpiece] 
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the  old  lav»  no  ^ift  or  grant  of  a  chattel  was  effectual  to  pass  it  whether 
bv  parol  or  bv  deed,  and  whether  with  or  without  consideration  unless 
accompanied 'by  delivery:  that  on  that  law  two  exceptions  have  been 
granted,  one  in  the  case  of  deeds,^  and  tlie  other  in  that  of  contracts  of 
sale  where  the  intention  of  the  parties  is  that  the  property  shall  pass 
before  delivery  :  but  that  as  regards  gifts  by  parol,  the  old  law  was  in 
force  when  Irons  v.  Smallpiece,  2  B.  &  A.  551,  was  decided:  that 
that  case  therefore  correctly  declared  the  existing  law:  and  that  it  has 
not  been  overruled  by  the  decision  of  Pollock,  B.,  in  1883,  or  the  sub- 
sequent case  before  Cave,  J. 

We  are  therefore  unable  in  the  present  case  to  accept  the  law  on 
this  point  as  enunciated  by  Lopes,  L.  J.,  in  deference  to  the  two  latest 

decisions.  -r^     ^ 

But  assuming  delivery  to  be  necessary  in  the  case  of  the  gitt  ot  an 
ordinary  chatteT,  two  questions  would  remain  for  consideration  in  the 
present' case  — the  first,  whether  the  undivided  fourth  part  of  the  horse 
admits  of  delivery,  or  whether  on  the  other  hand  it  is  to  be  regarded  as 
incorporeal  and  incapable  of  tradition  ;  the  other,  whether  the  letter 
written  by  Benzon  to  Yates  was  either  a  constructive  delivery  of  this 
undivided  fourth  part  of  the  horse,  or  an  act  perfecting  the  gift  of  this 
incorporeal  part  so  far  as  the  nature  of  the  subject-matter  of  the  gift 
admits.2  Qn  these  points  we  do  not  think  it  needful  to  express  any 
decided  opinion,  because  in  our  judgment  what  took  place  between 
Benzon  and  Cochrane  before  Benzon  executed  the  bill  of  sale  to  Coch- 
rane, constituted  the  latter  a  trustee  for  Moore  of  one-fourth  of  the 
horse  Kilworth. 

Another  objection  to  Cochrane's  title  was  based  on  the  bill  of  sale, 
which  bore  date  July  26,  1888,  and  stated  the  consideration  as  a  sum 
of  7,575/.  then  owing  by  Benzon  to  Cochrane,  and  of  the  further  sum  of 
2,425/.,  then  paid  by  Cochrane  to  Benzon,  making  together  a  sura  of 
10,000/. ;  whereas  in  fact  at  the  date  of  the  bill  of  sale  Benzone  was 
only  indebted  to  Cochrane  on  two  promissory  notes  then  current  and 
payable  respectively  in  August  and  September,  and  for  sums  amount- 
ing together  to  8,300/.  It  is  said  that  by  an  agreement  arrived  at  at 
the  time,  this  8.300/.  due  infuturo  was  to  be  taken  as  between  the  par- 
ties as  represented  by  the  sum  of  l.hlbl ;  but  if  so,  this  agreement 
should  in  our  opinion  have  been  stated  in  the  bill  of  sale,  and  we  are 
therefore  of  opinion  that  the  document  was  void  as  not  truU'  stating 
the  consideration  for  which  it  was  given. 

For  these  reasons  we  are  of  opinion  that  this  appeal  should  be  dis- 
missed with  costs. 

Lord  Esher,  M.  R.     In  my  opinion,  it  always  was  the  law  of  Eng- 

Buggesting  that  sufficient  weight  was  not  given  to  the  fact  of  acceptance  by  the 
donee  of  the  gift.  He  certainly  cites  authorities  of  weight  upon  the  subject."  Per 
Williams,  J.,  in  Martin  v.  Reid,  31  L.  J.  k.  8.  C.  P.  126,  127. 

1  See  McWillie  v.  Van  Vacter,  35  Miss.  428.  — Ed. 

3  See  Green  y.  Langdon,  28  Mich.  221.  — Ed. 
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land  that  an  owner  of  a  chattel  could  transfer  his  ownership  thereof  to 
another  person  by  wa}'  of  exchange  or  barter,  or  b}-  wa^'  of  bargain 
and  sale  for  a  consideration,  or  by  wa}'  of  and  as  a  mere  gift,  or  by 
will.  Once  conclude  that  such  was  always  the  law,  and  it  follows  that 
it  is  tlie  common  law.  That  law  could  not  and  cannot  be  altered  by 
mere  judicial  decision,  but  only  by  Act  of  Parliament.  Tlie  authorit}' 
of  any  judicial  decision  to  the  contrary  would  bo  overruled  at  any 
time,  however  remote,  b}-  a  competent  Court.  But  each  of  the  above 
propositions  is  a  fundamental  proposition  of  law,  i.  e.,  a  proposition 
which  is  not  evidence  of  some  other  proposition  which  has  to  be  proved, 
but  a  proposition  the  existence  of  which — i.e.,  the  facts  necessary'  to 
constitute  which  —  is  to  be  pi'oved  by  evidence.  The  moment  those 
facts  are  proved  the  proposition  of  law  is  proved,  to  which  the  legal 
tribunal  will  give  effect.  Although  no  Court  can  properh*  alter  such  a 
fundamental  proposition,  the  amount  or  nature  of  the  evidence  which 
will  satisfj'  a  Court  of  the  existence  of  such  a  proposition,  as  applica- 
ble to  a  particular  case,  may  var}',  and  has  varied,  at  different  epochs. 
I  have  no  doubt  that  in  ever}-  one  of  the  propositions  above  enumei- 
ated,  unless  it  be  in  the  case  of  a  gift  by  will,  there  was  a  time  when, 
as  part  of  the  evidence  of  the  existence  of  the  proposition  in  a  particu- 
lar case,  the  Courts  always  required  that  there  should  have  been  an 
actual  deliver}'  of  the  chattel  in  question.  Tliough  there  was  proof  (if 
a  contract  for  good  consideration,  in  a  form  which  would  now  pass  the 
property  in  a  chattel  without  delivery,  proof  of  actual  deliveiy  was  re- 
quired. Though  the  transfer  was  contained  in  a  deed,  proof  of  actual 
delivery  was  required.  Equally  the  statement  that  one  had  declared 
in  mere  writing  or  in  words  that  he  did  then,  at  the  moment,  transfer, 
without  consideration,  his  chattel  to  another,  and  that  the  other  did  at 
the  same  moment  state  in  writing  or  in  words  that  he  accepted  such 
transfer,  was  not  acted  upon  by  the  Courts  as  proof  of  a  gift  executed, 
without  proof  also  of  an  actual  delivery.  The  evidence  required  in  all 
cases  was  not  complete  without  proof  of  an  actual  delivery.  But  in 
some  of  the  cases  the  Courts  undoubtedly  do  not  now  require  proof  of 
an  actual  delivery.  They  do  not  require  that  piece  of  evidence.  They 
do  not  in  the  case  of  a  transfer  by  deed,  or  in  the  case  of  a  transfer  by  a 
contract  for  good  consideration,  showing  in  its  terms  an  intention  that 
the  ownership  should  pass  at  once  before  or  without  immediate  delivery. 
If  I  thought  that  there  was  not  a  difference  between  those  cases  and 
the  case  of  what  has  been  called  a  gift  in  words  by  the  donor,  and 
an  acceptance  in  words  by  the  donee  of  a  chattel,  I  should  be  strongly 
inclined  to  think  that,  even  though  the  Courts  would  have  required 
in  such  case  proof  of  an  actual  delivery,  up  to  and  including  the 
case  of  Irons  v.  Smallplece,  2  B.  &  A.  551,  the  Courts  might  now  in 
such  case,  as  former  Courts  did  in  the  other  cases,  be  satisfied  by  other 
evidence  of  the  gift  by  the  one  and  the  acceptance  of  the  gift  by  the 
other,  which  are  the  facts  which  constitute  the  proposition  of  a  transfer 
of  ownership  of  a  chattel  by  way  of  and  as  a  gift. 
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Vp  to  the  time  of  Irons  v.  Smallpiece,  2  B.  &  A.  551,  and  after- 
wards, I  have  no  doubt  the  Courts  did  require  proof  of  an  actual  de- 
livery in  such  a  case.  Upon  long  consideration,  I  have  come  to  the 
conclusion  that  actual  delivery  in  the  case  of  a  "gift"  is  more  than 
evidence  of  tlie  existence  of  the  proposition  of  law  which  constitutes  a 
gift,  and  I  have  come  to  the  conclusion  that  it  is  a  part  of  the  proposi- 
tion itself.  It  is  one  of  the  facts  which  constitute  the  proposition  that 
a  gift  lias  been  made.  It  is  not  a  piece  of  evidence  to  prove  the  exist- 
ence of  the  proposition  ;  it  is  a  necessary  part  of  the  proposition,  and, 
as  such,  is  one  of  the  facts  to  be  proved  by  evidence.  The  proposition 
13  not  —  that  the  one  party  has  agreed  or  promised  to  give,  and  that 
the  other  party  has  agreed  or  promised  to  accept.  In  that  case,  it  is 
not  doubted  but  that  the  ownership  is  not  changed  until  a  subsequent 
actual  delivery.  The  proposition  before  the  Court  on  a  question  of 
gift  or  not  is  —  that  the  one  gave  and  the  other  accepted.  The  transac- 
tion described  in  the  proposition  is  a  transaction  begun  and  completed 
at  once.  It  is  a  transaction  consisting  of  two  contemporaneous  acts, 
which  at  once  complete  the  transaction,  so  that  there  is  nothing  more 
to  be  done  by  either  party.  The  act  done  by  the  one  is  that  he  gives ; 
the  act  done  by  the  other  is  that  he  accepts.  These  contemporaneous 
acts  being  done,  neither  part}'  has  anything  more  to  do.  The  one  can- 
not give,  according  to  the  ordinar}'  meaning  of  the  word,  without  giv- 
ing ;  the  other  cannot  accept  then  and  there  such  a  giving  without  then 
and  there  receiving  the  thing  given.  After  these  two  things  done,  the 
donor  could  not  get  possession  of  the  chattel  without  bringing  an  action 
to  force  the  donee  to  give  it  back.  Short  of  these  things  being  done, 
the  donee  could  not  get  possession  without  bringing  an  action  against 
the  donor  to  force  him  to  give  him  the  thing.  But  if  we  are  to  force 
him  to  give,  it  cannot  be  said  that  he  has  given.  Suppose  the  propos- 
ing donor  offers  the  thing  saying,  "I  give  you  this  thing — take  it"  ; 
and  the  other  says,  "  No,  I  will  not  take  it  now  ;  I  will  take  it  to-mor- 
row." I  think  tlie  proposing  donor  could  not  in  the  meantime  say 
correctly  to  a  third  person,  "  I  gave  this  just  now  to  my  son  or  my 
friend."  The  answer  of  the  third  person  would  (I  think  rightly)  be : 
"  You  cannot  say  you  gave  it  him  just  now ;  you  have  It  now  in  your 
hand."  All  you  can  say  is:  "  That  you  are  going  to  give  it  him  to- 
morrow, if  then  lie  will  take  it."  I  have  come  to  the  conclusion  that 
in  ordinary  English  language,  and  in  legal  effect,  there  cannot  be  a 
"  gift"  without  a  giving  and  taking.  The  giving  and  taking  are  the 
two  contemporaneous  reciprocal  acts  which  constitute  a  "gift."  They 
are  a  necessary  part  of  the  proposition  that  there  has  been  a  "gift." 
They  are  not  evidence  to  prove  that  there  has  been  a  gift,  but  facts  to 
be  proved  to  constitute  the  proposition  that  there  has  been  a  gift. 
That  being  so,  the  necessity  of  their  existence  cannot  be  altered  unless 
by  Act  of  Parliament.  For  these  reasons,  I  think  that  the  decision  in 
Irons  v.  Smallpiece,  2  B.  &  A.  551,  cannot  be  departed  from,  and  I 
cannot  agree  with  the  decisions,  which  have  been  cited  to  us,  of 
Pollock,  B.,  and  Cave,  J. 
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I  think,  therefore,  that  we  cannot  agree  with  the  main  reason  given 
by  Lopes,  L.  J.,  for  his  decision  in  the  present  case,  which  lie  gave 
because  he  thought  that,  sitting  as  a  judge  of  the  Queen's  Bench  Divi- 
sion, he  ouglit  to  follow  the  later  decisions.  His  own  opinion  was  in 
favor  of  maintaining  Irons  v.  Smallpiece,  2  B.  &  A.  551.  But  I  do 
entirely  agree  with  what  I  understand  was  another  ground  on  which  he 
was  prepared  to  decide  this  case,  and  which  he  found,  as  a  fact,  ex- 
isted in  this  case,  namely,  that  the  deed  on  which  the  claimant's  case 
rested  was  obtained  b\'  a  fraudulent  misrepresentation,  and  was  repu- 
diated bj'  the  giver  of  it  as  soon  as  he  discovered  the  fraud. 

For  this  reason,  and  the  others  mentioned  by  my  brother  Fry,  I 
think  the  appeal  must  be  dismissed.  I  wish  to  say  that  I  am  not  pre- 
pared to  differ  in  any  respect  from  the  judgment  of  my  learned  brothers  ; 
but  I  wish  to  add  my  own  particular  reason. 

Appeal  dismissed.^ 


jJoTE.  —  Incorporeal  Personal  Propertt.  Common  Law.  Any  incorporeal 
personal  property,  6ucli  as  a  debt,  is  commonly  called  a  cJiose  in  action,  though  the 
term  was  originally,  and  now  often  is,  used  in  a  narrower  sense.  For  the  various 
meanings  of  chose  in  action  and  the  things  held  to  have  been  included  in  the  term, 
see  Warren,  Glioses  in  Action,  1-26. 

Incorporeal  personal  property  is  not  transferable  at  common  law.  For  the  reasons 
given  for  this,  see  Warren,  31,  32. 

Annuities  were,  however,  assignable,  even  under  the  ancient  law.  See  Baler  r. 
Brook,  Dyer,  65  a ;  Mary  York  v.  Twine,  Cro.  Jac.  78 ;  Co.  Lit.  144  b,  Hargrave's 
note;   Gerrard  v.  Boden,  Hetl.  80;  Macleod,  Banking  (5tli  ed.),  219. 

And  as  to  many  kinds  of  obligations,  if  the  King  assigned  tliem,  his  assignee 
could  sue  in  his  own  name,  and  if  they  were  assigned  to  the  King,  the  King  could 
sue  in  his  own  name.  Warren,  34  et  seq. ;  Miles  v.  Williams,  1  P.  Wms.  249,  252. 
And  it  seems  that  this  prerogative  exists  in  the  government  of  the  United  States. 
U.  S.  V.  Buford,  3  Pet.  12,  30;   U.  S.  v.  White,  2  Hill,  59,  63. 

At  more  or  less  recent  dates  various  important  kinds  of  incorporeal  personal 
property  have  been  made  assignable  either  by  statutes  or  by  decisions  of  the  court.s 
without  the  aid  of  statute.  Among  these  are  Bills  of  Exchange  and  Promissory  Notes, 
Shares  in  the  Stock  of  Corporations,  Patent  Rights  and  Copyrights.  Of  late  years, 
in  many  jurisdictions,  incorporeal  personal  property  generally  has  been  made  trans- 
ferable. Warren,  119  (before  the  Judicature  Act),  140  (after  that  Act)  ;  1  Stimson, 
Am.  Stat.  Law,  §§  4031-4038. 

The  law  as  to  the  assignability  or  non-assignability  of  incorporeal  personal  rights 
is  generally  treated  together  with  the  law  governing  the  creation  of  those  rights. 
Thus,  treatises  and  lectures  on  Bills  and  Notes  commonly  discuss  not  only  the 
making  but  the  transfer  of  the  rights  created  by  those  instruments. 

The  passing  of  incorporeal  personal  property  on  the  death  or  on  the  bankruptcy 
and  insolvency  of  the  owner  is  dealt  with  under  Wills  and  Administration  and  under 
Bankruptcy,  respectively. 

Eqoitt.  Legal  rights  in  incorporeal  personal  property  have  always  been  assign- 
able in  equity,  either  by  compelling   the  assignee   to  sue  at  law  in  the  assignor's 

1  See  Winter  v.  Winter,  4  L.  T.  N.  s.  639,  and  Wing  v.  Merchant,  57  Me.  383  (cf. 
Kilpin  V.  Ratley,  [1892]  1  Q.  B.  582)  ;  Poullain  v.  Poullain,  79  Ga.  11,  19;  Miller  v. 
Le  Piere,  136  Mass.  20 ;  Doering  v.  Kenumore,  86  Mo.  588 ;  Picot  v.  Sanderson,  1  Dev. 
309  (but  cf.  Bromley  v.  Brunton,  L.  R.  6  Eq.  275)  ;  Hillebrant  v.  Brewer,  6  Tex.  45. 
—  Ed. 
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n«me  or  l.v  otl.er  appropriate  methods;  and  so  rigl.ts  ^vhich  are  exclusively  equi- 
table  are  a'ssimiable  in  equity.     Warren,  46 e<  s«/.  ,,  ■       a 

'  KVNSKKKS  AGAINST  PfBUC  PoLicv.  Some  rights,  hovvever,  canuot  be  assigned 
eitherac  law  or  iu  equity.  Public  policy  forbids  the.r  transfer.  Cluef  an.ong^these 
are-  Future  salaries  of  public  officers.  Barwicic  v.  Amt/e,  1  H.  Bl.  62..  I-larty  v. 
okml  T  U  081.  LUhkrdale  v.  Montrose,  4  T.  R.  248.  Palmer  v.  Bate  2  Brod. 
?B  673  Cooper  y.  Reilh,  2  Sim.  560.  Wells  v.  /We.,  8  M.  &  W.  149.  Schloss  v. 
i/etw  81  I7a  266.  ^s  v.  Dunr.,  66  Cal.  72.  /V./c/  v.  Ckiple,,  79  Ky.  260.. 
S  V  .dt...  33  Minn.  132.  State  v.  l^^.7/.«.so„,  118  Mo.  146.  Shwenk  v 
ir,  ci-o/r  40  N  J  Eq.  560.  Bliss  v.  Zau,Tence,  58  N.  Y.  442.  Bowery  Nat.  Bank 
V  U'ilio'n  r>->  N  Y  478.  Nat.  Bank  of  El  Paso  v.  Fink,  86  Tex.  303.  Shannon 
y  Bnmer  36  Ved.  R.  147.  Co«^-a,  Slate  v.  //as^(«^s,  15  Wis.  75 ;  but  this  case  has 
been  disapproved  in  many  of  the  last-mentioned  authorities.  In  the  leading  case  of 
niiss  V  Lawrence,  supra,  it  is  said  tliat  the  question  of  public  policy  was  not  consid- 
ered in  Brackett  v.  Blake,  7  Met.  33-5,  and  Mulhall  v.  Quinn,  1  Gray,  105. 

In  Flartu  v  Odium,  supra,  Bullee,  J.,  intimated  that  the  pay  of  a  public  officer, 
actuallv  due  might  be  assitrned.  But  in  Sandwich  Mfj.  Co.  v.  Krake,  66  Minn.  110, 
it  was  iield  that  the  wages  of  a  fireman,  although  due,  could  not  be  reached  by  pro- 
ceediii"s  supplementary  to  execution.     Sed  qu. 

When  however,  the  service  is  not  a  public  one,  the  compensation  may  be  as- 
sic-ned.  'OrenfeU  v.  Dean  and  Canons  of  Windsor,  2  Beav.  544.  In  re  Mirams,  [1891] 
1  "q.  B.  594.  Contra,  Matter  of  Worthington,  141  N.  Y.  9,  where  it  was  held  that  an 
executor  cannot  assign  his  commissions  in  advance  of  their  adjustment  and  payment. 
Pensions.  In  Wells  v.  Foster,  .supra.  Baron  Parke  drew  a  distinction  between  a 
pension  given  entirely  as  a  compensation  for  past  services,  and  one  not  exclusively 
for  past  services,  but  as  a  consideration  for  some  continuing  duty  or  service;  tlie 
former  may  be  assigned,  the  latter  not.  This  distinction  has  been  generally  followed. 
Arbuthnot  v.  Norton,  5  Moo.  P.  C.  219.  Spooner  v.  Papie,  1  De  G.,  M.  &  G.  383. 
Dent  V.  Dent,  L.  R.  1  P.  &  D.  366.  Wllcock  v.  Terrell,  3  Ex.  Div.  323.  Lucas  v. 
Harris,  18  q1  B.  D.  127,  135.  See  the  remarks  of  Lord  Langdale,  M.  R.,  in  Grenfell 
V.  Dean  and  Canons  of  Windsor,  supra,  on  Davis  v.  Marlborough,  1  Swanst.  79. 

By  statute,  assigiimeuts  of  pensions  are  prohibited,  and  pensions  are  exempted 
from  seizure  by  legal  process.  U.  S.  R.  S.  §§  4745,  4747  ;  47  G.  III.  sess.  2,  c.  25 ;  44  & 
45  Vict.  c.  58,  §  141.  Such  provisions  protect  the  pension  only  wliile  it  is  in  transit 
to,  and  not  after  it  has  reached,  the  pensioner.  See  Rozelle  v.  Rhodes,  116  Pa.  129; 
Crowe  v.  Price,  22  Q.  B.  D.  429.  State  statutes  sometimes  exempt  from  seizure  not 
only  pensions,  but  the  property  in  which  they  are  invested.  Diamond  v.  Palmer,  79 
Iowa,  578. 

U.  S.  R.  S.  §  3477  makes  null  all  transfers  of  claims  upon  the  United  States.  In 
U.  S.  V.  Gillis,  95  U.  S.  407,  it  was  said  that  the  language  of  this  section  was  broad 
enough  to  cover  claims  of  every  kind.  In  Erwin  v.  U.  S.,  97  U.  S.  392,  it  was  said 
tiiis  law  applies  only  to  voluntary  assignments,  and  not  to  the  passing  of  claims  to 
heirs,  devisees,  or  assignees  in  bankruptcy.  Nor  does  it  apply  to  a  voluntary  assign- 
ment of  all  property  by  an  insolvent  for  the  benefit  of  his  creditors.  Goodman  v. 
Niblack,  102  U.  S.  556.     See  also  Forrest  v.  Price,  52  N.  J.  Eq.  16,  27. 

Alimony.  In  Re  Robinson,  27  Ch.  D.  160,  tlie  Court  of  Appeal  was  inclined  to 
think  that  alimony  was  not  alienable.  And  see  remarks  of  Cave,  J.,  in  Linton  v. 
Linton,  15  Q.  B.  D.  239,  241. 

Fkllowjship.  Tlic  income  of  a  fellowship  is  assignable  in  equity.  Feistel  v. 
King's  College,  Cambridge,  10  Beav  491.  In  Bank  v.  Morrow,  99  Tenn.  527,  it  was 
held  that  the  right  to  nominate  a  scholar  to  be  supported  and  tauglit  at  the  expense 
of  a  college  is  not  such  property  as  may  be  taken  and  sold  for  debts. 

Claims  for  Torts.  Claim  for  a  tort  to  the  person  is  not  assignable  before  judg- 
ment, not  even  after  verdict.  Pace  v.  Stone,  1  Allen,  566.  People  v.  Tioga  Common 
Ple<ts,  19  Wend.  73. 

In  People  v.  Tioga  Common  Pleas,  ubi  supra,  it  was  suggested  that  although  an  at- 
tempted assignment  of  a  claim  for  a  tort  to  tlie  person  was  void  as  an  assignment,  it 
was  good  as  a  contract,  and  would  give  a  right  of  action  for  damages  against  the 
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assignor  if  he  afterwards  released  the  cLaim  to  the  wrongdoer.  But  see  2  L.  C.  Eq. 
(4tli  Am.  ed.)  1627,  1628.     See   Williaws  v.  Ingersoll,  89  N.  Y.  508. 

In  many  jurisdictit)ns  the  subject  is  affected  by  statute. 

The  rule  is  sometimes  stated  more  broadly,  prohibiting  the  assignment  of  any 
claim  in  tort.      Gardner  v.  Adams,  12  Wend.  :^96. 

But  in  general  claims  for  injuries  to  property  may  be  assigned.  Comegys  v.  Vasse, 
1  Pet.  193,  213.  Chicago,  cjr.  R.  li.  Co.  v.  Wolcutt,  141  Ind.  267.  North  v.  Turner, 
9  S.  &  R.  244. 

In  England  a  distinction  has  been  drawn  between  the  assignment  of  a  bare  right 
to  bring  a  bill  in  equity  to  set  aside  a  transaction  for  fraud,  Prosser  v.  Edmonds,  1  Y. 
&  C.  Ex.  481  (see  //(//  v.  Boyle,  L.  11.  4  Eq.  260),  and  a  transfer  of  the  interest  of  the 
defrauded  party  in  property  which  carries  the  incidental  right  to  sue.  Dickinson  v. 
Biirrcll,  L.  R.  1  Eq.  337.  Prosser  v.  Edmonds  was  approved  in  Marshall  v.  Means,  12 
Ga.  61  ;  Norton  v.  Ttiit/e,  60  111.  130  ;  Morrison  v.  Deaderick,  10  Humph.  342;  Mihcnukee, 
Sj-c.  R.  R.  Co.  V.  ]\filwaukee,  ^-c.  R.  R.  Co.,  20  Wis.  174;  and  accord,  are  Sanborn  v. 
Doe,  92  Cal.  152;  Brush  v.  Sweet,  38  Mich.  574.  But  see  Clews  v.  Traer,  57  Iowa,  459. 
In  Smith  V.  Thompson,  94  Mich.  381,  it  was  held  that  the  right  to  bring  an  action  on 
the  case  for  fraud  was  not  assignable. 

It  is  often  said  that  the  test  of  assignability  is  whether  or  not  the  claim  is  one 
which  will  survive  to  the  legal  representative  of  the  injured  party  on  his  death 
(post.  Vol.  IV.  Bk.  VII.) ;  e.  g.  in  Comegys  v.  Vasse,  uhi  sup.  Grant  v.  Ludlow,  8  Ohio 
St.  1,  37.  North  Chicago,  .j-c.  R.  R.  Co.  v.  Ac.kley,  171  111.  100,  105,  115.  Chicago,  cj-c. 
R.  R.  Co.  V.  Wolcott,  itbi  sup.     Final  v.  Backus,  18  Mich.  218, 


CHAPTER  IV. 

POSSESSION. 

Note. —The  authorities  collected  thus  far  have  been  intended  to  illustrate  the 
acquisition  and  transfer  of  ownership.  In  this  cliapter  the  rights  which  may  be  had 
in  personal  property  by  persons  otlier  than  the  owner  are  dealt  with. 


SECTION   I. 


BAILMENT. 


A.     Nature  and  Acquisition  of  Lien, 

CHAPMAN   V.   ALLEN. 
King's  Bench.     1632. 

{Reported  Cro.  Car.  271.] 

Action  of  trover  of  five  kine.  Upon  not  guilty  pleaded,  a  special 
verdict  was  found,  tliat  one  Belgrave  was  possessed  of  those  five  kine, 
and  put  tbcm  to  pasturage  with  the  defendant,  and  agreed  to  pa}'  to 
him  twelve  pence  for  ever}'  cow  weekl}-  as  long  as  they  remained  with 
him  at  pasture  ;  and  that  afterwards  Belgrave  sold  them  to  the  plain- 
tiff, and  he  required  them  of  the  defendant,  who  refused  to  deliver 
them  to  the  plaintiff,  unless  he  would  pay  for  the  pasturage  of  them 
for  the  time  that  they  had  been  with  him,  which  amounted  to  ten 
pounds :  afterwards  one  Foster  paying  him  the  said  ten  pounds  b}-  the 
appointment  of  Belgrave,  he  delivered  the  five  beasts  to  Foster;  and  if 
super  totam  materiam  lie  be  guilty,  they  find  for  the  plaintiff,  and 
damages  twenty-five  pounds  ;  and  if,  &c.  then  for  the  defendant. 

Jones,  Justice,  and  myself  (ahsentibus  cceteris  J usticiariorum) ,  con- 
ceived, that  this  denial  upon  demand,  and  delivery  of  them  to  Foster, 
was  a  conversion,  and  that  he  may  not  detain  the  cattle  against  him 
who  bought  them  until  tlie  ten  pounds  be  paid,  but  is  inforced  to  have 
his  action  against  him  who  put  them  to  pasturage.  And  it  is  not  like 
to  the  cases  of  an  innkeeper  or  taylor;  they  may  retain  tlie  horse  or 
garment  delivered  them  until  they  be  satisfied,  1  Com.  Dig.  211,  but 
not  when  one  receives  horses  or  kine  or  otlier  cattle  to  pasturage,  pay- 
ing for  them  a  weekly  sum,  unless  there  be  such  an  agreement  betwixt 
tlicm.  Whereupon  rule  was  given,  that  judgment  should  be  entered 
for  the  plaintiff. 


KRUGER  V.   WILCOX.  149 


KRUGER  V.  WILCOX. 
Chancery.     1755. 

[Reported  Ambl.  252.] 

This  cause  coming  on  for  further  directions,  the  case  was  :  — 

Mico  was  general  agent  in  England  for  Watkins,  who  was  a  merchant 
abroad,  and  at  different  times  had  received  considerable  consignments 
of  goods,  and  upon  the  balance  of  account  was  in  disburse.  After- 
wards Watkins  consigned  to  him  a  parcel  of  logwood,  for  which  he 
paid  the  charges,  &c.  Watkins  coming  to  England,  Mico  said,  as  he 
was  here,  he  might  dispose  of  the  goods  himself:  Watkins  accordingly 
employs  a  broker  to  sell  them,  and  Mico  tells  the  broker,  that  Watkins 
intends  to  sell  them  himself,  to  save  commission  ;  and  Mico  gave  orders 
to  the  warehouseman,  to  deliver  the  goods  to  that  broker.  The  broker 
sells  them,  and  makes  out  bills  of  parcels  to  Watkins;  and  opens  an 
account  with  Watkins,  but  takes  no  notice  of  Mico. 

After  the  goods  were  sold,  Mico  begins  to  suspect  Watkins'  circum- 
stances, and  resorts  to  the  broker,  to  know  whether  he  has  opened  an 
account  with  Watkins. 

The  great  question  in  the  cause  was.  Supposing  Mico  had  a  lien  on 
these  goods  and  produce,  so  as  to  be  entitled  to  retain  them  for  the 
balance  of  the  account ;  whether  he  has  not  parted  with  that  right? 

After  argument  at  the  bar,  Lord  Chancellor  adjourned  the  cause 
to  the  27th,  and  desired  the  four  merchants,  who  were  examined  in  the 
cause  on  the  different  sides,  might  attend  in  court,  in  order  to  be  con- 
sulted by  him  upon  the  point.  And  accordingly  this  day  the}'  attended, 
viz.,  Mr.  Alderman  Baker  and  Bethell,  Mr.  Willetts  and  Fonereau  ; 
and  after  having  asked  them  several  questions,  upon  the  custom  and 
usage  of  merchants  relating  to  the  matter  in  doubt,  his  Lordship  gave 
his  opinion  with  great  clearness,  as  follows  :  — 

Lord  Hardwicke,  Chancellor.  This  is  a  case  of  bankruptc}',  in  which 
this  court  always  inclines  to  equality :  yet  if  any  person  has  a  specific 
lien,  or  a  special  property  in  goods,  which  is  clear  and  plain,  it  shall 
be  reserved  to  him,  notwithstanding  the  bankruptcy. 

Question  is,  whether  in  this  case,  Mico  is  intitled  to  a  specific  lien, 
and  consequent!}-  a  preference  in  point  of  satisfaction  out  of  the  money 
arising  b}'  sale  of  these  goods? 

Two  things  are  to  be  considered :  — 

1st.  What  lien  a  factor  gains  on  goods  consigned  to  him  by  a  mer- 
chant abroad  ?  and  whether  Mico  gained  such  lien  in  this  case  ? 

2d.    If  he  did,  whether  he  has  done  anything  to  part  with  it? 

As  to  1st.  All  the  four  merchants,  both  in  their  examination  in  the 
cause,  and  now  in  court,  agree,  that  if  there  is  a  course  of  dealings  and 
general  account  between  the  merchant  and  factor,  and  a  balance  is  due 
to  the  factor,  he  may  retain  the  ship  and  goods,  or  produce,  for  such 
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bahinco  of  the  general  account,  as  well  as  for  the  charges,  cnstoras,  &c., 
pai(i  on  the  account  of  the  particular  cargo.  They  consider  it  as  an 
interest  in  the  speciflc  things,  and  make  them  articles  in  the  general 
account.  Whether  this  was  ever  allowed  in  trover  at  law,  where  the 
goods  were  turned  into  money,  I  cannot  say  ;  nor  can  I  find  any  such 
case.  I  have  no  doubt,  it  would  be  so  in  this  court,  if  the  goods  re- 
vuiinedin  specie ;  nor  do  I  doubt  of  its  being  so,  where  they  are  turned 
into  money. 

To  the  2d  question.  I  am  of  opinion  Mico  has  parted  with  his  right, 
and  that  it  is  for  the  benefit  of  trade  to  say  he  has. 

All  the  merch:\nts  agree,  that  although  a  factor  may  retain  for  the 
balance  of  an  account,  yet  if  the  merchant  comes  over,  and  the  factor 
delivers  the  goods  up  to  him,  by  his  parting  with  the  possession  he 
parts  with  the  specific  lien.  Such  is  the  law  of  the  land  as  to  retainers 
in  other  cases. 

Question.  Whether  this  case  amounts  to  the  delivery  up  of  the  log- 
wood to  the  principal?  I  think  it  does.  Mico  suffers  Watkins  to 
employ  a  broker ;  and  tells  the  broker,  that  Watkins  intends  to  sell 
them  himself,  to  save  commission.  Mico  gives  orders  to  the  ware- 
houseman to  deliver  the  goods  to  the  broker.  The  broker  sells  them, 
and  makes  out  bills  of  parcels  to  Watkins,  and  takes  no  notice  of 
Mico.  It  amounts  to  the  same  thing,  as  if  Mico  had  delivered  the 
goods  in  specie  to  Watkins. 

It  is  safer  for  trade  to  hold  it  in  this  manner,  than  otherwise;  for  by 
that  manner  of  acting,  Mico  gave  Watkins  a  credit  with  other  people 
(for  the  sale  was  public,  and  by  that  the  goods  appeared  to  be  Wat- 
kins'),  which  would  not  have  been  the  case  if  Mico  had  retained  for  the 
balance  of  his  account. 

It  is  better  to  allow  that  which  is  the  public  notorious  transaction, 
than  that  which  is  secret.  Suppose  an  action  had  been  brought  by 
Watkins  against  the  broker,  for  money  had  and  received,  the  broker 
could  not  have  defended  liimself  by  saying.  So  much  is  due  to  Mico. 

The  merchants  have  admitted,  that  the  specific  lien  as  to  the  customs, 
charges,  &c. ,  does  continue;  even  the  law  would  have  allowed  it,  if 
the  goods  had  remained  in  specie  ;  the  goods  being  sold,  makes  the  case 
stronger.  But  that  is  not  now  before  me,  being  determined  by  his  late 
Honor  the  Master  of  the  Rolls,  and  acquiesced  in  by  the  parties.^ 

1  "  It  was  certainly  doubtful,  before  the  case  of  Krutzer  and  Wilcochs,  '  whetlier  a 
factor  had  a  lien,  and  could  retain  for  the  balance  of  his  general  account.'"  Per 
Lord  Mansfield,  C.  J.,  in  Green  v.  Farmer,  4  Burr.  2214,  2218. 

See  Houghton  v.  Matthews,  3  B.  &  P.  485;  Mc  Graft  v.  Rngee,  60  "Wis.  406.  A  factor 
may  sell  to  realize  the  amount  of  liis  debt,  sometimes  even  against  the  orders  of 
his  principal.  Parker  v.  Brancker,  22  Pick.  40 ;  s.  c.  Wambaugh,  Cas.  Agency, 
887.  — Ed. 
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NAYLOR  V.  MANGLES. 

Nisi  Prius.     1794. 

{Reported  1  Esp.  109.] 

Assumpsit  for  money  had  and  received. 

The  plaintiff  had  purchased  from  one  Boyne  twenty-five  hogsheads  of 
sugars  then  lying  in  the  defendant's  warehouses,  who  was  a  wharfinger. 
Boyne  was  in  debt  to  the  defendant  to  the  amount  of  £167,  part  of 
which  onl3'  was  for  the  charges  of  these  twenty-five  hogsheads  of  sugar, 
the  remainder  was  for  the  balance  of  a  general  account,  for  which  the 
defendant  claimed  a  lien,  and  refused  to  deliver  them  to  the  plaintiffs 
till  the  whole  sum  was  paid.  The  plaintiffs  paid  him  the  whole  money, 
and  then  brought  this  action  to  recover  it  back. 

The  whole  question  turned  upon  the  point  whether  a  wharfinger  had 
a  lien  for  the  balance  of  a  general  account  upon  the  goods  in  his 
possession. 

The  counsel  for  the  defendant  said  that  it  had  been  decided  in  three 
different  cases  that  they  had,  and  called  witnesses  to  prove  it,  with 
which  the  jury  seemed  completely  satisfied. 

Lord  Kenton  said,  liens  were  either  by  common  law,  usage,  or  agree- 
ment. Liens  by  common  law  were  given  where  a  party  was  obliged  by 
law  to  receive  goods,  etc.,  in  which  case,  as  the  law  imposed  the  bur- 
den, it  also  gave  him  the  power  of  retaining,  for  his  indemnity.  This 
was  the  case  of  innkeepers,  who  had  by  law  such  a  lien.  That  a  lien 
from  usage  was  matter  of  evidence.  The  usage  in  the  present  case 
had  been  proved  so  often,  he  said  it  should  be  considered  as  a  settled 
point  that  wharfingers  had  the  lien  contended  for.^ 

Bearcroft,  Shepherd,  and  ParJc,  for  the  plaintiff. 

Mrskine,  for  the  defendant. 


In  re  WITT. 
Chancery  Division.     1876. 

{Reported  2  Ch.  D.  489.] 

This  was  an  appeal  from  a  decision  of  Mr.  Registrar  Pepys,  acting  as 
Chief  Judge  in  Bankruptc}-. 

G.  A.  Witt  &  Co.,  general  merchants,  filed  a  liquidation  petition, 
under  which  J.  Shubrook  was  appointed  trustee.  Perrott  &  Perrott 
were  packers,  and  the  debtors  had  been  in  the  habit  of  employing 
them   to   pack   goods  for  them   for   shipment   abroad.      The   goods, 

1  See  Holderness  v.  CoUinson,  7  B.  &  C"  '  12.  —  Ed. 
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when  purchased  by  the  debtors,  were  sent  to  the  warehouse  of 
Penott  &  Perrott,  where  they  were  warehoused,  packed,  and  sent 
otr  for  shii)ment  as  directed  by  the  debtors.  At  the  coramence- 
uient  of  the  hquidation,  Perrott  &  Perrott  had  in  their  warehouse 
various  parcels  of  goods  belonging  to  the  debtors,  which  had  been 
sent  to  thera  at  different  times,  and  there  was  due  to  them  from 
the  debtors  the  sum  of  £28  195.  7c?.,  being  the  amount  of  their 
charges  for  packing  other  goods  for  the  debtors.  The  trustee  re- 
quelled  Perrott  &  Perrott  to  pack  all  the  goods  in  one  case  and 
forward  thera  to  the  docks  for  shipment.  This  was  done,  and  their 
charge  for  doing  it  was  £2  Is.  They  claimed  to  be  entitled  to  a 
general  lien  on  the  goods,  and  refused  to  deliver  them  up  except 
upon  payment  by  the  trustee,  not  only  of  the  £2  Is.,  but  also  of 
the  £28  19s.  Id.  The  trustee  tendered  the  £2  Is.,  and  demanded 
delivery  of  the  goods,  which  was  refused.  He  then  applied  to  the 
court  for  an  order  that  Perrott  &  Perroit  should  deliver  up  the  goods 
on  payment  of  the  £2  Is. 

Affidavits  were  made  b}'  two  persons  engaged  in  the  trade  of  packers 
to  the  effect  that  by  the  custom  of  trade  a  packer  has  a  general 
lien  upon  the  goods  of  his  customers  in  his  possession  for  the  amount 
of  his  charges,  not  only  in  respect  of  the  particular  goods,  but  also 
in  respect  of  any  other  goods  of  the  customer.  In  opposition  to 
this  evidence,  one  of  the  debtors  made  an  affidavit  in  which  he  said 
that  neither  he  nor  his  co-debtor  knew  of  any  such  alleged  custom 
of  trade.  The  Registrar  was  of  opinion  that  the  lien  claimed  was 
established,  and  he  dismissed  the  trustee's  application  with  costs.  The 
trustee  appealed. 

Davey,  Q.  C,  and  I^.  0.  Cvump,  for  the  appellant.  The  Registrar 
founded  his  decision  on  Ex  2)nrte  Deeze,  1  Atk.  228.  In  many  text- 
books, no  doubt,  tliat  case  has  been  treated  as  showing  that  packers 
have  a  general  lien,  and  the  marginal  note  is  to  that  effect.  But  when 
the  case  is  looked  at,  it  is  evident  that  the  marginal  note  is  wrong,  and 
that  the  decision  was  based  upon  the  mutual  credit  clause.  Ex  parte 
Ockenden^  1  Atk.  235,  and  Rose  v.  Eart,  8  Taunt.  499,  show  that  it 
was  so.  To  establish  a  general  lien  by  implication,  it  must  be  shown, 
either  that  its  existence  was  actually  known  to  the  person  against 
whom  it  is  claimed,  or  that  it  exists  by  virtue  of  a  custom  of  trade  so 
widely  known  that  the  court  will  impute  knowledge  of  it  to  him. 
Hoklerness  v.  Collinson,  7  B.  &  C.  212.  The  law  does  not  favor 
general  lien.  Bock  v.  Gorrlssen,  30  L.  J.  (Ch.)  39.  In  the  most 
recent  text-books  on  mercantile  law,  packers  are  not  mentioned  among 
the  persons  who  have  a  general  lien. 

{De  Gex,  Q.  C,  for  Perrott  &  Co.,  referred  to  Savill  v.  Barchard, 
4  Esp.  53,  in  which  Lord  Kenyon  said  that  packers  had  a  general  lien, 
and  to  Green  v.  Farmer,  4  Burr.  2214,  in  which  Lord  Mansfield  said 
it  was  settled  in  1755  that  a  packer,  being  in  the  nature  of  a  factor, 
would  be  entitled  to  a  lien.] 
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That  was  because  packers  then  often  acted  as  factors,  making 
advances  to  their  principals,  which  the}'  do  not  do  now.  In  the  recent 
case  of  Achard  v.  Ring,  31  L.  T.  (X.  S.)  647,  although  an  alleged 
custom  had  been  in  a  prior  case  found  judicially  hy  the  Court  of  Queen's 
Bench,  yet,  on  the  evidence,  the  jury,  in  accordance  with  the  direction 
of  Cockburn,  L.  C.  J.,  found  that  the  alleged  custom  did  not  exist. 

De  Gez,  Q.  C,  and  BrougJi,  for  the  respondents,  were  not  called  on. 

jAiiES,  L.  J.  I  think  it  is  too  late  now  to  attempt  to  set  aside  that 
•which  has  been  considered  law  for  so  man}'  years,  and  I  must  sa}'  I  do 
not  see  the  injustice  of  it.  I  agree  with  what  Lord  Hardwicke  said  in 
Ex  parte  Deeze,  1  Atk.  228;  it  seems  to  me  to  be  very  good  sense  and 
justice.  A  man  has  goods  in  bis  possession  which  he  has  received  in 
the  ordinary  course  of  trading,  and  he  is  asked  to  deliver  them  up, 
and  at  the  same  time  he  has  a  claim  against  the  person  who  asks  him 
to  deliver  them  up.  I  think  he  has  a  perfect  right  to  keep  them. 
Under  the  Judicature  Acts,  I  think,  if  an  action  were  brought  for  the 
goods  in  trover  or  detinue,  b}*  means  of  a  counterclaim  the  whole 
matter  might  be  settled  in  one  action,  I  certainl}-  think  this  law  with 
regard  to  lien  is  a  very  proper  one ;  it  has  been  settled  for  a  great 
many  years,  and  I  do  not  see  why  we  should  endeavor  to  limit  the 
effect  of  the  decisions.     The  Registrar's  order  must  be  affirmed. 

Mellish,  L.  J.  I  am  of  the  same  opinion.  From  what  Lord  Mans- 
field said  in  Green  v.  Farmer,  4  Burr.  2214,  and  what  was  said  by 
Lord  Hardwicke  in  Ex  parte  Deeze,  it  seems  to  me  clear  that  in  the 
middle  of  the  last  century  it  was  settled  that  a  packer  had  a  general 
lien.  At  that  time  packers  were  to  a  certain  extent  considered  as 
factors ;  they  used  to  make  advances  to  their  customers.  But,  it 
having  been  established  that  packers  had  a  general  lien  at  that  time, 
I  cannot  think  the  circumstance  that  they  do  not  now  so  frequently  as 
they  did  then  make  advances  should  be  sufficient  to  take  away  their 
right  of  general  lien.  It  having  been  established  that  the}'  had  such  a 
lien  then,  there  can  be  little  doubt  that  it  would  continue.  Therefore, 
in  the  present  case,  if  a  single  affidavit  of  the  custom  had  been  produced, 
that  would  have  been  sufficient  evidence,  if  an}'  evidence  is  required 
at  all.  If  the  existence  of  this  lien  is  ever  seriously  to  be  contested, 
and  it  is  sought  to  prove  that  by  the  present  usage  of  trade  packers 
have  not  a  general  lien,  it  must  be  done  in  quite  a  different  way  from 
merely  bringing  the  customer  himself  to  say  that  he  never  heard 
of  the  general  lien.  I  think  the  determination  of  the  Registrar  was 
right. 

Baggallay,  J.  A.     I  am  of  the  same  opinion. 
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RUSH  FORTH  v.  HADFIELD. 
King's  Bench.     1805. 

[Reported  7  East,  224.] 
This  was  an  action  of  trover  to  recover  the  value  of  a  quantity  of 
cloth  which  the  bankrupts  had  sent  by  the  defendants  as  common  car- 
riers    who  claimed  a  lien  upon  it  for  their  general  balance  due  to  them 
as  such  carriers  for  other  goods  before  carried  by  them  for  the  bank- 
rupts     The  plaintiffs  had  tendered  the  carriage  price  of  the  particular 
goods  in  dispute,  and  the  sole  question  was,  whether  the  defendants, 
as  common  carriers,  had  a  lien  for  their  general  balance.     On  the  first 
trial  a  verdict  was  found  for  the  defendants,  which  this  court  thought 
was  not  sustained  by  the  evidence,  and  therefore  they  granted  a  new 
trial.     6  East,  519.     The  cause  was  again  tried  at  the  last  assizes  at 
York,  before  Chambre,  J.,  when  the  defendants'  book-keepers  in  Lon- 
don, at  Stamford,  and  at  Haddersfield,  swore  to  their  practice  to  retain 
goods  for  their  general  balance,  and  particularized  one  instance  in  De- 
cember, 1799,  where  an  action  was  brought,  which  being  referred,  was 
decided  on  another  point ;  a  second  in  May,  1800,  where  there  was  no 
bankruptcy ;  a  third  in  May,  1803,  where  the  bankrupt's  assignee  de- 
manded the  goods  but  afterwards  paid  the  balance  ;  a  fourth  and  a  fifth 
in  the  same  year,  when  the  individuals  paid  the  balance,  but  no  bank- 
ruptcy intervened  ;  and  a  sixth  instance,  of  the  like  sort  as  the  last,  in 
1804.     In  addition  to  these,  Welch,   a  carrier  from  Manchester  and 
Leeds,  deposed  to  an  instance  of  retention  of  goods  for  the  general  bal- 
ance three  years  back,  where  a  bankruptcy  intervened,  and  the  assignees 
disputed  the  payment  at  first,  but  afterwards  paid  the  balance ;  and  to  two 
other  instances  of  goods  sent  to  Glasgow;  one  where  the  carriage  of  the 
particular  goods  was  £3  and  the  general  balance  £20 ;  another  where 
the  carriage  was  a  few  shillings  and  the  general  balance  £8 ;  in  both 
instances  bankruptcies  intervened,  and  the  assignees  paid  the  general 
balance.     Hanley,  a  Northallerton  carrier,  spoke  to  two  instances  of 
retainer  of  goods,  twelve  and  thirteen  years  ago,  till  the  individuals 
paid  the  general  balance;    but  neither  were  bankrupts.      The   book- 
keeper of  Pickford,  a  carrier  from  London  to  Liverpool,  particularized 
an  instance  of  retaining  for  the  general  balance  in  1792,  where  the  ven- 
dee became  bankrupt ;  but  there  the  vendor  stopped  in  transitu,  and  he 
paid  the  general  balance  at  the  end  of  two  months ;  a  second  similar 
instance  in  the  same  year;  a  third  instance  in  1795,  where  the  senders 
became  bankrupts,  and  their  general  balance  was  paid  b}'  the  vendees ; 
a  fourth  in  1795,  where  the  goods  of  an  individual,  not  bankrupt,  were 
detained  several  years,  but  no  account  how  the  matter  was  finalh'  set- 
tled ;  and  two  other  like  instances  in  1794  and  1795.     And  Clark,  a 
Leicester  carrier,  also  mentioned  two  instances,  one  in  1775,  the  other 
afterwards,  of  retaining  the  goods  of  solvent  individuals  till  they  paid 
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their  general  balance.  All  these  carriers,  who  had  followed  their  occu- 
pation from  twenty  to  thirty  years  and  npwards,  deposed  generally  to 
their  custom  of  retaining  goods  for  their  general  balance  in  other  in- 
stances as  well  as  in  those  particularized.  It  was  left  to  the  jury  to 
decide  whether  the  usage  were  so  general  as  to  warrant  them  in  pre- 
suming that  the  bankrupts  knew  it,  and  understood  that  they  were  con- 
tracting with  the  defendants  in  conformity'  to  it;  in  which  case  they 
were  to  find  for  the  defendants ;  otherwise  the}^  were  told  that  the 
general  rule  of  law  would  entitle  the  plaintiffs  to  a  verdict.  On  this 
direction  the  jury  found  for  the  plaintiffs:  which  was  moved  to  be  set 
aside  in  last  Michaelmas  term,  as  a  verdict  against  all  the  evidence. 

Cockell^  Serjt.,  now  showed  cause  against  the  rule. 

Park  and  Wood^  contra. 

Lord  Ellenborough,  C.  J.  It  is  too  much  to  say  that  there  has 
been  a  general  acquiescence  in  this  claim  of  the  carriers  since  1775, 
merely  because  there  was  a  particular  instance  of  it  at  that  time. 
Other  instances  were  onl}'  about  ten  or  twelve  3'ears  back,  and  several 
of  them  of  very  recent  date.  The  question,  however,  results  to  this, 
What  was  the  particular  contract  of  these  parties?  And  as  the  evi- 
dence is  silent  as  to  any  express  agreement  between  them,  it  must  be 
collected  either  from  the  mode  of  dealing  before  practised  between  the 
same  parties,  or  from  the  general  dealings  of  other  persons  engaged  in 
the  same  employment,  of  such  notoriety  as  that  they  might  fairly  be 
presumed  to  be  known  to  the  bankrupt  at  the  time  of  his  dealing  with 
the  defendants,  from  whence  the  inference  was  to  be  drawn  that  these 
parties  dealt  upon  the  same  footing  as  all  others  did,  with  reference  to 
the  known  usage  of  the  trade.  But  at  least  it  must  be  admitted  that 
the  claim  now  set  up  by  the  carriers  is  against  the  general  law  of  the 
land,  and  the  proof  of  it  is  therefore  to  be  regarded  with  jealousy.  In 
many  cases  it  would  happen  that  parties  would  be  glad  to  pay  small 
sums  due  for  the  carriage  of  former  goods,  rather  than  incur  the  risk 
of  a  great  loss  by  the  detention  of  goods  of  value.  Much  of  the  evi- 
dence is  of  that  description.  Other  instances,  again,  were  in  the  case 
of  solvent  persons,  who  were  at  all  events  liable  to  answer  for  their 
general  balance.  And  little  or  no  stress  could  be  laid  on  some  of  the 
more  recent  instances  not  brought  home  to  the  knowledge  of  the  bank- 
rupt at  the  time.  Most  of  the  evidence  therefore  is  open  to  observa- 
tion. If  indeed  there  had  been  evidence  of  prior  dealings  between 
these  parties  upon  the  footing  of  such  an  extended  lien,  that  would 
have  furnished  good  evidence  for  the  jur}'  to  have  found  that  they  con- 
tinued to  deal  upon  the  same  terms.  But  the  question  for  the  jury  here 
was,  whether  the  evidence  of  a  usage  for  the  carriers  to  retain  for  their 
balance  were  so  general  as  that  the  bankrupt  must  be  taken  to  have 
known  and  acted  upon  it?  And  they  have  in  effect  found  either  that 
the  bankrupt  knew  of  no  such  usage  as  that  which  was  given  in  evi- 
dence, or  knowing,  did  not  adopt  it.  And  growing  liens  are  alwaj's 
to  be  looked  at  with  jealousy,  and  require  stronger  proof.     They  are 
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encroachments  upon  the  common  law.  If  they  are  encouraged,  the 
practice  will  be  continually  extending  to  other  traders  and  other  mat- 
ters. The  farrier  will  be  claiming  a  lien  upon  a  horse  sent  to  him  to 
be  shod.  Carriages  and  other  things  which  require  frequent  repair  will 
be  detained  on  the  same  claim  ;  and  there  is  no  saying  where  it  is  to 
stop.  It  is  not  for  the  convenience  of  the  public  that  these  liens  should 
be  extended  further  than  they  are  already  established  by  law.  But  if 
any  particular  inconvenience  arise  in  the  course  of  trade,  the  parties 
may,  if  they  think  proper,  stipulate  with  their  customers  for  the  intro- 
duction of  such  a  lien  into  their  dealings.  But  in  the  absence  of  any 
evidence  of  that  sort  to  affect  the  bankrupt,  I  think  the  jury  have  done 
ric^ht  in  negativing  the  lien  claimed  by  the  defendants  on  the  score  of 
general  usage. 

Grose,  J.  This  lien  is  attempted  to  be  set  up  by  the  defendants, 
not  upon  the  ground  of  any  particular  contract  or  previous  transactions 
between  them  and  the  bankrupt,  but  on  the  ground  of  previous  transac- 
tions between  them  and  other  parties,  and  between  other  carriers  and 
their  customers.  And  it  is  admitted  that  the  question  upon  this  evi- 
dence was  properly  left  to  the  jury,  that  they  might  find  a  verdict  for 
the  defendants,  if  the  usage  for  the  carriers" to  retain  for  their  balance 
of  account  were  so  general  as  that  they  must  conclude  that  these  par- 
ties contracted  with  the  knowledge  and  adoption  of  such  usage.  The 
jury  have  found  in  the  negative.  And  I  take  it  to  be  sound  law,  that 
no  such  lien  can  exist  except  by  the  contract  of  the  parties  expressed 
or  implied. 

Lawrence,  J.  The  most  which  can  be  said  on  the  part  of  the  de- 
fendants is,  that  there  was  evidence  which  might  have  warranted  the 
jur}'  to  find  the  other  way,  but  it  was  for  them  to  decide.  This  is  a 
point  which  the  carriers  need  not  be  so  solicitous  to  establish.  It  is 
agreed  that  they  have  a  lien  at  common  law  for  the  carriage  price  of 
each  particular  article.  If  then  it  be  not  convenient  for  the  consignee 
to  paj'  for  the  carriage  of  the  specific  goods  at  the  time  of  delivery,  it 
is  very  eas}'  for  the  carriers  to  stipulate  that  they  shall  have  a  lien  for 
their  balance  upon  any  other  goods  which  they  may  thereafter  carry 
for  him.  It  is  not  fit  to  encourage  persons  to  set  up  liens  contrarj'  to 
law.  The  carriers'  convenience  certainly  does  not  require  any  exten- 
sion of  the  law;  for  they  have  already  a  lien  for  the  carriage  price  of 
the  particular  goods,  and  if  they  choose  voluntarily  to  part  with  that, 
without  such  a  stipulation  as  I  have  mentioned,  there  is  no  reason  for 
giving  them  a  more  extensive  lien  in  the  place  of  that  which  they  were 
entitled  to.  I  should  not  be  sorr}-,  therefore,  if  it  were  found  gcnerall3' 
that  they  have  no  such  lien  as  that  now  claimed  upon  the  ground  of 
general  usage. 

Le  Blanc,  J.  This  is  a  case  where  a  jury  might  well  be  jealous  of  a 
general  lien  attempted  to  be  set  up  against  the  polic}*  of  the  common 
law,  which  has  given  to  carriers  only  a  lien  for  the  carriage  price  of  the 
particular  goods.    The  party,  therefore,  who  sets  up  such  a  claim  ought 
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to  make  out  a  ver}'  strong  case.  But  upon  weighing  the  evidence  which 
was  given  at  the  trial,  I  do  not  think  that  this  is  a  case  in  which  the 
court  are  called  upon  to  hold  out  any  encouragement  to  the  claim  set 
up,  by  overturning  what  the  jury  have  done,  after  having  the  whole 
matter  properly  submitted  to  them.  Hule  discharged.^ 


BEVAN  V.  WATERS. 

Nisi  Prids.     1828. 
[Reported  Mood.  ^  M.  235.] 

Assumpsit  for  goods  sold  and  delivered,  and  work  and  labor. 

The  question  in  the  cause  was,  whether  the  defendant  was  liable  to 
the  plaintiff  for  the  training  of  a  race-horse,  which  the  defendant  had 
bought  of  a  third  person,  whilst  in  the  plaintiff's  possession,  and  which 
had  been  given  up  to  the  defendant  under  an  agreement,  as  was  con- 
tended, to  pay  for  the  training,  in  consideration  of  the  abandonment  of 
the  plaintiff's  lien.  The  defendant  contended  that  there  was  no  lien, 
and  the  detention  was  altogether  wrongful,  under  the  authority  of  Wal- 
lace V.  Woodgate,  R.  &  M.  N.  P.  C.  193. 

Wilde,  Serjeant,  and  E.  V.  liichards,  for  the  plaintiff. 

Jones,  Serjeant,  for  the  defendant. 

Best,  C.  J.  It  was  certainly  held  in  that  case,  on  the  authority  of 
Yorke  v.  Grenaugh,  2  Ld.  Raym.  866,  that  a  livery-stable  keeper  has 
no  lien  ;  but  this  case  goes  farther,  and  on  the  principle  of  the  common 
law,  that  where  the  bailee  expends  labor  and  skill  in  the  improve- 
ment of  the  subject  delivered  to  him,  he  has  a  lien  for  his  charge,  I 
think  the  trainer  has  a  lien  for  the  expense  and  skill  bestowed  in  bring- 
ing the  horse  into  condition  to  run  at  races. 

Verdict  for  the  plaintiff ."^ 
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Exchequer.     1833. 

[Reported  1  Cr.  ^  M.  743.] 

Detikue  for  a  gelding.     Plea :  actio  non,  because  he  says  that  the 

said  gelding,  in  the  said  declaration  mentioned,  was  on  the  day  and 

1  See  Skinner  v.  Upshaw,  2  Ld.  Ravm.  752  ;  Hurd  v.  Hartford  <|-  .V.  Y.  Steamboat 
Co.,  40  Conn.  48;  Fuller  v.  Bradley,  23  Pa.  120;  Lane  v.  Old  Colony  R.  R.  Co.,  14 
Gr-ly,  U3;  Schneider  y.  Evans,  2b  \\is.2il.— Ed. 

2  Part  of  the  case  relating  to  anotlier  point  U  omitted.  Earns  v.  1(  oodruj,  Ui 
Mass.  205,  accord.     See  Lord  v,  Jones,  24  Me.  439.  — f:©. 
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your  aforesaid  delivered  by  tlie  plaintiff  to  the  defendant  to  be  stabled 
luul  taken  eare  of,  and  fed  and  kept  by  the  defendant  for  the  plaintiff 
for  remuneration  and  reward,  to  be  paid  by  the  plaintiff  to  the  defendant 
in  that  behalf.  And  the  defendant  in  fact  further  saith,  that  after- 
wards, and  before  and  at  the  time  of  the  commencement  of  this  action,  to 
wit,  on  the  IGth  day  of  March,  1833,  in  the  county  aforesaid,  the  plaintiff 
became  and  was  indebted  to  the  defendant  in  a  large  sum  of  money,  to 
wit,  the  sum  of  £10,  being  a  reasonable  and  fair  remuneration  and  re- 
ward in  that  behalf,  for  and  in  respect  of  the  defendant  having  before 
then  stabled  and  taken  care  of,  and  fed  and  kept,  the  said  gelding  for 
the  plaintiff,  under  and  by  virtue  of  the  said  delivery  and  bailment. 
And  the  said  defendant  in  fact  further  saith,  that  the  said  sum  of  £10 
is  still  due  and  owing  to  the  defendant.  And  for  which  reason  he,  the 
defendant,  hath,  from  the  time  of  the  delivery  of  the  said  gelding, 
hitherto  detained  and  still  detains  the  same,  as  he  lawfully  may,  for  the 
cause  aforesaid.     General  demurrer  and  joinder. 

Mansel^  in  support  of  the  demurrer. 

Erie,  contra. 

Lord  Lvndiicrst,  C.  B.  The  question  is  on  the  sufficiency  of  the 
plea.  Now,  the  plea  states  that  the  horse  was  delivered  by  the  plaintiff 
to  the  defendant,  to  be  stabled  and  taken  care  of,  and  fed  and  kept  by 
the  defendant  for  the  plaintiff,  for  remuneration  and  reward,  to  be  paid 
by  the  plaintiff  to  the  defendant  in  that  behalf;  it  then  states  that  the 
plaintiff  became  indebted  to  the  defendant  in  the  sum  of  £10  —  being  a 
reasonable  and  fair  remuneration  and  reward — for  and  in  respect  of 
the  defendant  having  stabled  and  taken  care  of,  and  fed  and  kept  the 
horse  under  and  by  virtue  of  the  said  deliver}'  and  bailment ;  and  so 
justifies  the  detention  until  that  sum  should  be  paid.  Upon  this  plea 
the  question  is,  whether,  on  the  state  of  facts  disclosed,  the  defendant 
has  or  has  not  a  lien  upon  the  horse  ;  I  am  of  opinion  that  he  has  no 
lien.  The  present  case  is  distinguishable  from  the  cases  of  workmen 
and  artificers,  and  persons  carrying  on  a  particular  trade,  who  have 
been  held  to  have  a  lien,  by  virtue  of  labor  performed  in  the  course  of 
their  trade,  upon  chattels  bailed  to  them.  The  decisions  on  the  subject 
seem  to  be  all  one  way.  In  Chapman  v.  Allen,  it  was  decided  that 
a  person  receiving  cattle  to  agist  had  no  lien.  In  Yorke  v.  Grenaxigh, 
it  was  held,  not  merely  by  Lord  Chief  Justice  Holt,  but  by  the  whole 
court  in  tlieir  decision,  tiiat  a  livery-stable  keeper  had  no  lien.  As  to 
the  case  of  Jacobs  v.  Latour^  that,  so  far  from  establishing  the  right 
of  lien,  confirms  the  former  decisions  ;  for  Lord  Chief  Justice  Best  ex- 
pressly draws  the  distinction  between  a  trainer,  who  bestows  his  skill 
and  labor,  and  a  livery-stable  keeper  ;  between  horses  taken  in  ])y  a 
trainer  and  altered  in  their  value  by  the  application  of  his  skill  and 
labor,  and  horses  standing  at  livery  without  such  alteration.  When 
the  case  came  on  before  the  Court  of  Common  Pleas,  that  distinction 
seems  to  have  been  supported.  It  appears  to  me,  therefore,  that  the 
present  case  is  decided  bv  the  concurrence  of  all  the  authorities. 
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Vadghan,  B.  I  am  of  opinion,  that  it  is  dear,  from  the  authorities 
on  tbis  subject,  that  the  present  defendant  bad  no  right  to  detain  tlie 
horse  in  question,  and  consequently  that  our  judgment  must  be  for  the 
plaintiff. 

BoLLAND,  B.  In  deciding  against  the  right  of  lien  in  this  case  we 
break  in  upon  no  former  decisions.  Admitting  that  a  trainer  has  a 
lien,  it  must  be  on  the  ground  that  he  has  done  sometliing  for  the  bene- 
fit and  improvement  of  the  animal.  The  doctrine  might,  perhaps,  be 
extended  further  so  as  to  embrace  the  case  of  a  breaker,  into  whose 
hands  a  young  horse  is  placed  to  be  broken  in.  The  breaker  makes  it  a 
different  animal.  The  chattel  is  improved  bj-  the  application  of  liis  labor 
and  skill.  In  tlie  present  case  it  does  not  appear  that  anything  was  to 
be  done  to  the  animal,  to  improve  it  or  render  it  a  different  animal  by 
the  application  of  the  skill  and  labor  of  the  bailee. 

GuKNEY,  B.,  concurred.  Judgment  for  the  plaintiff } 
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Exchequer,     1839. 

IReporied  5  M.  ^  W.  342.] 

Trespass  for  breaking  and  entering  an  outhouse  and  premises  be- 
longing to  the  plaintiff,  and  seizing  and  driving  away  ten  cows,  the 
property  of  the  plaintiff,  and  converting  and  disposing  of  the  same  to 
the  defendants'  own  use,  &c. 

The  defendants  pleaded,  first,  uot  guilt}' ;  secondly,  as  to  taking  &c. 
two  of  the  cows,  that  the  said  cows,  for  the  space  of  eight  months 
before  the  said  time  when  &c.,  had  been  depastured,  agisted,  and  fed 
by  the  defendant  Charles  Cummins  for  the  plaintiff,  in  and  upon  certain 
lands  of  him  the  said  Charles  Cummins,  at  the  request  of  the  plaintiff, 
for  a  certain  reward  and  remuneration  to  be  paid  the  said  Charles  Cum- 
mins b}'  the  plaintiff,  and  there  was  and  still  is  due  and  owing  to  the 
said  C.  Cummins  from  the  plaintiff  the  sum  of  £16  5s.,  for  and  in 
respect  of  the  said  agistment  of  the  said  two  cows  ;  and  that  it  was 
agreed  between  the  plaintiff  and  defendant  Charles  Cummins,  that  the 
said  C.  Cummins  should  retain,  have,  and  take  and  keep  the  possession 
of  the  said  two  cows  so  long  as  the  said  sum  of  £16  55.  should  remain 
unpaid;  that  the  said  two  cows  then  and  at  the  time  of  the  said  agree- 
ment wei-e  in  the  possession  of  the  said  C.  Cummins,  and  so  remained 
until  the  plaintiff  fraudulentlv,  unlawfull}',  and  wrongfully  took  them 
out  of  the  same  as  hereinafter  mentioned;  that  afterwards,  and  after 
the  said  agreement,  and  whilst  the  said  two  cows  were  in  the  posses- 
sion of  the  said  C.  Cummins  under  the  same,  and  whilst  the  said  C. 

1  Grinnell  v.  Cook,  3  Hill,  485,  accord.  —  Ed. 
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Cummins  had  a  lien  upon  the  same  b}-  law  and  b}'  the  agreement  afore- 
said, and  just  before  the  said  time  when  &c.,  the  plaintiff  wrongfull}', 
unlawfully,  and  surreptitiously,  and  contrary  to  the  said  agreement, 
with  force  and  arms,  broke  and  entered  the  said  close  of  the  said  C. 
Cummins  in  which  the  said  two  cows  were  depasturing  and  agisting  as 
aforesaid,  and  wrongfully,  fraudulently,  unjustly  and  unlawfully  took, 
carried,  and  drove  away  the  same  out  of  the  said  close  of  the  said  C. 
Cummins,  and  put  and  placed  the  same  in  the  said  outhouse  and  prem- 
ises in  the  declaration  mentioned,  without  paying  the  said  sum  so 
agreed  to,  and  then  due  to  the  said  C.  Cummins.  The  plea  concluded 
with  a  justification  by  the  defendant  Cummins  in  his  own  right,  and  by 
the  other  defendants  as  his  servants,  in  peaceably  entering  the  out- 
house and  premises,  in  order  to  retake  the  cattle,  and  retaking  them 
accordingly. 

The  plaintiff  took  issue  on  the  first  plea,  and  to  the  second  replied  de 
injuria. 

The  cause  was  tried  before  Parke,  B.,  at  the  last  Assizes  for  Yorkshire, 
when  it  was  proved  that  the  cows  had  been  depastured  on  land  belong- 
ing to  the  defendant.  The  jur}-  found  that  there  was  no  such  agree- 
ment as  stated  in  the  plea,  that  the  defendant  should  retain  and  keep 
possession  of  the  cows  until  the  amount  due  for  the  pasturage  was  paid, 
and  thereupon  found  a  verdict  for  the  plaintiff,  the  learned  judge  re- 
serving leave  to  the  defendant  to  move  to  enter  a  nonsuit,  in  case  the 
court  should  be  of  opinion  that  a  lien  existed  at  common  law  for  the 
agistment  of  cattle.  Alexander  having,  in  Easter  Term  last,  obtained 
a  rule  accordingly. 

Cressicell  now  showed  cause. 

Alexander,  in  support  of  the  rule. 

Parkk,  B.  I  am  of  opinion  that  this  rule  ought  to  be  discharged. 
The  first  question  is,  whether  it  was  competent  for  the  defendant, 
under  this  plea,  which  speaks  of  a  lien  by  agreement,  to  set  up  a  claim 
for  a  lien  at  common  law?  If  it  were  necessary  to  decide  that  question, 
I  should  say  that  I  think  it  was  competent  for  him  to  do  so.  The 
plaintiff,  it  is  true,  might  have  demurred  specially  to  the  plea  for  dupli- 
city, in  setting  up  two  distinct  grounds  of  lien,  viz.  by  force  of  an 
agreement,  and  by  the  general  law ;  but  as  it  is,  the  averment  of  the 
agreement  for  a  lien  may  be  rejected,  and  the  claim  of  lien  under  the 
general  law  supported,  should  such  really  exist.  I  also  think  that,  after 
the  recent  decision  in  Oicen  v.  Knight,  4  Bing.  N.  C.  54  ;  5  Scott,  307, 
as  to  the  effect  of  lien  in  actions  of  trover,  the  defendant  would  have 
done  better  to  have  pleaded  that  the  plaintiff  was  not  possessed  of  these 
cows  ;  which  plea  would  have  been  supported  by  proof  of  the  lien,  giv- 
ing to  the  defendant  a  special  property  in  them  at  the  time  of  the  tres- 
pass. It  is  not,  however,  necessary  to  decide  either  of  these  points, 
because  I  think  that  by  the  general  law  no  lien  exists  in  the  case  of 
agistment.  The  general  rule,  as  laid  down  by  Best,  C.  J.,  in  Beva7i  v. 
Waters,  and  by  this  court  in  Scarfe  v.  Morgan,  is,  that  by  the  general 
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law,  in  the  absence  of  any  special  agreement,  whenever  a  party  has  ex- 
pended labor  and  skill  in  the  iiuproveiuent  of  a  chattel  bailed  to  him,  he 
has  a  lien  upon  it.     Now,  the  case  of  agistment  does  not  fall  within  that 
principle,  inasmuch  as  the  agister  does  not  confer  any  additional  value 
on  the  article,  either  by  the  exertion  of  any  skill  of  his  own,  or  indirectly 
by  means  of  an}'  instrument  in  his  possession,  as  was  the  case  with  the 
stallion  in  Scarfe  v.  Morgan  ;  he  simply  takes  in  the  animal  to  feed  it. 
In  addition  to  which,  we  have  the  express  authority  of  Chapman  v. 
Allen  that  an  agister   has  no  lien ;    and  altliough   possibly  that  case 
may  have  been  decided  on  the  special  ground  that  there  had  been  an 
agreement  between  the  parties,  or  a  conversion  of  the  animal  had  taken 
place,  still  it  is  also  quite  possiljle  that  it  might  have  proceeded  on  the 
more  general  principle,  that  no  lien  can  exist  in  the  case  of  agistment; 
and  it  was  so  understood  by  tliis  court  in  Jadson  v.  Etherklge.     The 
analogy,  also,  of  the  case  of  the  livery-stable  keeper,  who  has  no  lien 
by  law,  furnishes  an  additional  reason  why  none  can  exist  liere  :  for  this 
is  a  case  of  an  agistment  of  milch  cows,  and,  from  the  very  nature  of 
the  subject-matter,  the  owner  is  to  have  possession  of  them  during  the 
time  of  milking;  which  establishes  that  it  was  not  intended  that  the 
agister  was  to  have  the  entire  possession  of  the  thing  bailed  ;  and  there 
is  nothing  to  show  tliat  the  owner  might  not,  for  that  purpose,  have 
taken  the  animals  out  of  the  field  wherein  they  were  grazing,  if  he  had 
thought  proper  so  to  do.     This  claim  of  lien  is  therefore  inconsistent 
with  the  necessary  enjoyment  of  the  property  by  the  owner.     As  to  the 
case  of  the  training  groom  it  is  not  necessary  to  say  anything,  as  it  has 
not  been  formally  decided ;  for  in  Jacobs  v.  Latour,  5  Bing.  130 ;  2  M. 
&  P.  201,  the  point  was  left  undetermined.     It  is  true,  there  is  a  Nisi 
Prius  decision  of  Best,  C.  J.,  in  Beuayi  v.  Waters,  that  the  trainer 
would  have  a  lien,  on  the  ground  of  his  having  expended  labor  and 
skill  in  bringing  the  animal  into  condition  to  run  at  races;  but  it  does 
not  appear  to  have  been  present  to  the  mind  of  the  judge,  nor  was  the 
usage  of  training  to  that  effect  explained  to  him,  that  when  horses  are 
delivered  for  that  purpose,  the  owner  has  always  a  right,  during  tlie 
continuance  of  the  process,  to  take  the  animal  away,  for  the  purpose  of 
running  races  for  plates  elsewhere.     The  right  of  lien,  therefore,  must 
be  subservient  to  this  general  right,  which  overrides  it ;  so  that  I  doubt 
if  that  doctrine  would  apply  where  the  animal  delivered  was  a  race- 
horse, as  that  case  differs  much  from  the  ordinary  case  of  training.^     I 
do  not  say  that  the  case  of  Bevan  v.  Waters  was  wrongly  decided  ;  I 
only  doubt  if  it  extends  to.the  case  of  a  race-horse,  unless  perhaps  he 
was  delivered  to  the  groom  to  be  trained  for  the  purpose  of  running  a 
specified  race,  when  of  course  these  observations  of  mine  would  not 
apply.     But,  at  all  events,  I  am  clear  that  this  agister  has  no  lien,  as 
his  case  certainly  does  not  come  within  the  general  principles  which 
have  been  established ;  in  addition  to  which,  such  a  claim  would  be 

1  Approved  and  followed  in  Forth  v.  Simpson,  LO  Q.  B.  G80.  — Ed. 
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inconsistent  with  the  more  general  right  exerciseable  by  the  owner  of 

the  cattle. 

Aldkuson,  B.  I  agree  that  the  agister  has  no  lien  in  this  case.  On 
the  first  point,  however,  I  give  no  opinion. 

Maule,  B.  I  think  the  effect  of  this  plea  is  to  set  up  a  claim  of  lien 
under  the  agreement  only  ;  for,  if  understood  in  the  sense  which  would 
make  il  not  demurrable,  it  says,  during  the  continuance  of  such  a  state 
of  circumstances,  these  cattle  were  taken  away.  On  the  other  point,  I 
acrx-QQ  with  the  rest  of  the  court  that  no  lien  exists. 

Hide  discharged} 

1  Goodrich  v.  Willard,  7  Gray,  183,  accord. ;  Lewis  v.  Tijler,  23  Cal.  364. 

"Tlie  non-existence  of  tlie  promise  implied,  in  fact,  in  early  times,  also  makes  intel- 
ligible a  distinction  in  the  law  of  lien,  which  greatly  puzzled  Lord  EUenborough  and 
his  collea"-ues.  Williams,  J.,  is  reported  to  have  said  'n  1605 :  '  If  I  put  my  cloths 
to  a  tailor  to  make  up,  he  may  keep  them  till  satisfaction  for  the  making.  But  if  I 
contract  with  a  tailor  that  he  shall  have  so  much  for  the  making  of  my  apparel,  he 
cannot  keep  them  till  satisfaction  for  the  making.'  2  Roll.  Ab.  92,  pi.  1,  2.  In  the 
one  case,  having  no  remedy  by  action,  he  was  allowed  a  lien,  to  prevent  intolerable 
hardship.  In  the  other,  as  he  had  a  riglit  to  sue  on  the  Express  agreement,  it  was 
not  thought  necessary  to  give  him  tlie  additional  benefit  of  a  lien.  An  innkeeper 
had  the  further  right  of  selling  a  horse  as  soon  as  it  had  eaten  its  value,  if  there  were 
no  express  contract.  For,  as  lie  had  no  right  of  action  for  its  keep,  the  horse  there- 
after was  like  a  damnosa  hereditas.  The  Hostler's  case  (1605),  Yelv.  66,  67.  This 
right  of  sale  disappeared  afterwards  with  the  reason  upon  which  it  was  founded. 
Jones  v.  Pearle,  1  Stra.  556.  As  soon  as  the  right  to  recover  upon  an  implied 
qnnntam  meruit  was  admitted,  the  reason  for  this  distinction  vanished.  But  the 
acquisition  of  a  new  remedy  by  action  did  not  displace  the  old  remedy  by  lien. 
'  And  it  was  resolved  that  an  innkeeper  may  detain  a  horse  for  his  feeding,  and  yet 
he  may  have  an  action  on  the  case  for  the  meat.'  WatbrooJce  v.  Griffith  (1609), 
Moore,  876,  877.  The  old  rule,  expressed,  however,  in  the  new  form  of  a  distinction 
between  an  express  and  an  implied  contract,  survived  to  the  present  century.  Chap- 
man V.  Allen,  Cro.  Car.  271 ;  CoUitis  v.  Onglij,  Selw.  N.  P.  (13th  ed.)  1312,  n.  (x),  per 
Lor.l  Holt;  Brennan  v.  Currint  (1755)  Say.  224,  Buller,  N.  P.  (7th  ed.)  45,  n.  (c) ; 
Cowell  V.  Simpson,  16  Ves.  275,  281,  per  Lord  Eldon ;  Scarfe  v.  Morgan,  4  M.  &  W. 
270,  283,  per  Parke,  B.  At  lengtli,  in  1816,  the  judges  of  the  King's  Bench,  unable 
to  see  any  reason  in  the  distinction,  and  unconscious  of  its  origin,  declared  the  old 
dicta  erroneous,  and  allowed  a  miller  his  lien  in  the  case  of  an  express  contract. 
Chase  v.    Wcstmore,  5  M.  &  Sel.  180. 

"The  career  of  the  agistor's  lien  is  also  interesting.  That  such  a  lien  existed  before 
the  days  of  implied  contracts  is  intrinsically  probable,  and  is  also  indicated  by  several 
of  the  books.  2  Roll.  Ab.  85,  pi.  4  (1604);  Markernei^  v.  Erwin  (1628),  Hutt.  101; 
Chapman  v.  Allen  (1632),  2  Roll.  Ab.  92,  pi.  6,  Cro.  Car.  271,  s.  c.  But  in  Chapman 
V.  Allen,  2  Roll.  Ab.  92,  pi.  6,  Cro.  Car.  271,  s.  c.  (1632),  the  first  reported  decision 
involving  the  agistor's  right  of  detainer,  there  happened  to  be  an  express  contract, 
and  tlie  lien  was  accordingly  disallowed.  When  a  similar  case  arose  two  centurie* 
later  in  Jackson  v.  Cummins,  5  M.  &  W.  342,  this  precedent  was  deemed  controlling, 
and,  as  the  old  distinction  between  express  and  implied  contracts  was  no  longer  rec- 
ognized, the  agistor  ceased  to  have  a  lien  in  any  case.  Thus  was  established  the 
modern  and  artificial  distinction  in  the  law  of  lien  between  bailees  for  agistment  and 
'  bailees  who  spend  their  labor  and  skill  in  the  improvement  of  the  chattels  '  delivered 
to  them.  The  agistor  lias  a  lien  by  the  Scotch  law.  Schouler,  Bailments  (2d  ed  ), 
§  122."    J.  B.  Ames  in  2  Harv.  L.  R.  61,  62.     See  Kelsey  v.  Lane,  28  Kan.  218,  223. 

In  many  jurisdictions,  a  lien  is  given  by  statute  to  agistors  and  stable-keepers 
1  Jones,  Liens  (2d  ed.),  §§  647-682.     Fishell  v.  Morris,  57  Conn.  547.  —  Ed. 
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STEINMAN   V.   WILKINS. 
Supreme  Court  of  Pennsylvania.     1844. 

[Reported  7  W.  ^  S.  466.] 

The  plaintiff  brought  this  action  of  trover  against  the  defendant,  who 
is  a  warehouseman  in  Clarion  Count}',  on  the  Alleghen}*  River,  for  the 
supposed  conversion  of  certain  goods  retained  for  the  price  of  warehouse 
room,  being  part  of  a  larger  lot  which  was  stored  in  his  warehouse  by 
Hamilton  &  Humes,  of  whom  the  plaintiff  is  the  general  assignee.  The 
greater  part  had  been  delivered  to  Hamilton  &  Humes,  and  the  residue 
having  been  demanded  without  tender  of  any  charges,  M'Calmont 
(President  of  the  Common  Pleas  of  Clarion  County)  directed  the  jury 
that  though  the  defendant  could  not  retain  for  the  general  balance  of  his 
account,  he  might  retain  for  all  the  charges  on  all  the  goods  forwarded 
to  him  at  the  same  time.  A  bill  of  exceptions  was  sealed,  and  the 
point  was  argued  on  a  writ  of  error  to  this  court  by  — 

Gilmore,  for  plaintiff  in  error; 

Ifowe,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by  — 

Gibson,  C.  J.  Though  a  plurality  of  the  barons  in  Jiex  v.  ITum- 
phenj,  M'Clel.  &  Y.  194-195,  dissented  from  the  dictum  of  Baron 
Graham  that  a  warehouseman  has  a  lien  for  a  general  balance,  like  a 
wharfinger,  I  do  not  understand  them  to  have  intimated  that  he  has  no 
lien  at  all.  They  spoke  of  it  as  an  entity,  and  seem  to  have  admitted 
that  he  has  a  specific  lien,  though  not  a  general  one.  There  is  a  well- 
known  distinction  between  a  commercial  lien,  which  is  the  creature  of 
usage,  and  a  common-law  lien,  which  is  the  creature  of  policy.  The 
first  gives  a  right  to  retain  for  a  balance  of  accounts ;  the  second,  for 
services  performed  in  relation  to  the  particular  property.  Commercial 
or  general  liens,  which  have  not  been  fastened  on  the  law  merchant  by 
inveterate  usage,  are  discountenanced  by  the  courts  as  encroachments 
on  the  common  law ;  and  for  that  reason  it  would  be  impossible  to 
maintain  the  position  of  Baron  Graham,  for  there  is  no  evidence  of 
usage  as  a  foundation  for  it,  and  no  text-writer  has  treated  of  warehouse 
room  as  a  subject  of  lien  in  an}'  shape.  In  Hex  v.  Humphery^  it  was 
involved  in  the  discussion  only  incidentally ;  and  I  have  met  with  it  in 
no  other  case.  But  there  is  doubtless  a  specific  lien  provided  for  it  by 
the  justice  of  the  common  law.  From  the  case  of  a  chattel  bailed  to  ac- 
quire additional  value  by  the  labor  or  skill  of  an  artisan,  the  doctrine  of 
specific  lien  has  been  extended  to  almost  every  case  in  which  the  thing 
has  been  improved  by  the  agency  of  the  bailee.  Yet  in  the  recent  case 
of  Jackson  v.  Cummins,  5  Mees.  &  Welsh.  342,  it  was  held  to  extend 
no  further  than  to, cases  in  which  the  bailee  has  directly  conferred  ad- 
ditional value  by  labor  or  skill,  or  indirectly  by  the  instrumentality  of 
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an  agent  under  his  control ;  in  supposed  accordance  with  which  it  was 
ruknl  that  the  agistment  of  cattle  gives  no  lien.  But  it  is  difficult  to 
find  an  argument  for  the  position  that  a  man  who  fits  an  ox  for  the 
shambles,  by  fatting  it  with  his  provender,  does  not  increase  its  in- 
trinsic value  by  means  exclusively  within  his  control.  There  are  cer- 
tainly cases  of  a  different  stamp,  particularly  Bemn  v.  Waters,  Mood. 
6c  :\ialU.  235,  in  which  a  trainer  was  allowed  to  retain  for  fitting  a 
race-horse  for  tlie  turf.  In  Jackson  v.  Cutnmins  we  see  the  expir- 
ing embers  of  the  primitive  notion  that  the  basis  of  the  lien  is  intrin- 
sic improvement  of  the  thing  by  mechanical  means  ;  but  if  we  get 
away  from  it  at  all,  what  matters  it  how  the  additional  value  has  been 
imparted,  or  whether  it  has  been  attended  with  an  alteration  in  the 
condition  of  the  tiling?  It  may  be  said  that  the  condition  of  a  fat  ox 
is  not  a  permanent  one ;  but  neither  is  the  increased  value  of  a  mare 
in  foal  permanent ;  yet  in  Scarfe  v.  Morgan,  4  Mees.  &  Welsh.  270, 
the  owner  of  a  stallion  was  allowed  to  have  a  lien  for  the  price  of  the 
leap.  The  truth  is,  the  modern  decisions  evince  a  struggle  of  the  ju- 
dicial mind  to  escape  from  the  narrow  confines  of  the  earlier  prece- 
dents, but  without  having  as  j'et  established  principles  adapted  to  the 
current  transactions  and  convenience  of  the  world.  Before  Chase  v. 
Westmore,  5  jMaule  &  Selw.  180,  there  was  no  lien  even  for  work  done 
under  a  special  agreement;  now,  it  is  indifferent  whether  the  price 
has  been  fixed  or  not.  In  that  case  Lord  Ellenborough,  alluding  to  the 
old  decisions,  said  that  if  the}'  "  are  not  supported  by  law  and  reason, 
the  convenience  of  mankind  certainly  requires  that  our  decisions  should 
not  be  governed  by  them  ; "  and  Chief  Justice  Best  declared  in  Jacobs 
v.  Latonr,  5  Bing.  132,  that  the  doctrine  of  lien  is  so  just  between 
debtor  and  creditor,  that  it  cannot  be  too  much  favored.  In  Kirkham 
V.  IShawcross,  6  T.  R.  17,  Lord  Ken^'on  said  it  had  been  the  wish  of 
the  courts,  in  all  cases  and  at  all  times,  to  carrj*  the  lien  of  the  common 
law  as  far  as  possible  ;  and  that  Lord  Mansfield  also  thought  that  jus- 
tice required  it,  though  he  submitted  when  rigid  rules  of  law  were  against 
it.  What  rule  forbids  the  lien  of  a  warehouseman  ?  Lord  Ellenborough 
thought,  in  Chase  v.  Westmore,  that  everj'  case  of  the  sort  was  tliat  of 
a  sale  of  services  performed  in  relation  to  a  chattel,  and  to  be  paid  for, 
as  in  the  case  of  any  other  sale,  when  the  article  should  be  delivered. 
Now,  a  sale  of  warehouse  room  presents  a  case  which  is  bound  by  no 
pre-established  rule  or  analogy  ;  and,  on  tlie  ground  of  principle,  it  is 
not  easy  to  discover  why  the  warehouseman  should  not  have  the  same 
lien  for  the  price  of  future  delivery  and  intermediate  care  that  a  carrier 
has.  The  one  delivers  at  a  different  time,  the  other  at  a  different  place; 
the  one  after  custody  in  a  warehouse,  the  other  in  a  vehicle;  and  that 
is  all  the  difference.  True,  the  measure  of  the  carrier's  responsibility  is 
greater ;  but  that,  though  a  consideration  to  influence  the  quantum  of 
his  compensation,  is  not  a  consideration  to  increase  the  number  of  his 
securities  for  it.  His  lien  does  not  stand  on  that.  He  is  bound  in 
England  by  the  custom  of  the  realm  to  carry  for  all  employers  at  estab- 
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lished  prices;  but  it  is  b}'  no  means  certain  that  our  ancestors  brouglit 
the  principle  with  them  from  the  parent  country  as  one  suited  to  their 
condition  in  a  wilderness.  We  have  no  trace  of  an  action  for  refusing 
to  cany  ;  and  it  is  notorious  that  the  wagoners,  who  were  formerly  the 
carriers  between  Philadelphia  and  Pittsburg,  frequently  refused  to  load 
at  the  current  price.  Now,  neither  the  carrier  nor  the  warehouseman 
adds  a  particle  to  the  intrinsic  value  of  the  thing.  The  one  delivers  at 
the  place,  and  tlie  other  at  the  time,  that  suits  the  interest  or  the  con- 
venience of  the  owner  of  it,  in  whose  estimation  it  receives  an  increase 
of  its  relative  value  from  the  services  rendered  in  respect  of  it,  else  he 
would  not  have  undertaken  to  pay  for  them.  I  take  it,  then,  that,  in 
regard  to  lieu,  a  warehouseman  stands  on  a  footing  with  a  carrier, 
whom  in  this  country  he  closely  resembles. 

Now,  it  is  clear  from  Sodergren  v.  Flight  &  Jennings,  cited  6  East, 
662,  that  where  the  ownership  is  entire  in  the  consignee,  or  a  purchaser 
from  him,  each  parcel  of  the  goods  is  bound,  not  only  for  its  particular 
proportion,  but  for  the  whole,  provided  the  whole  has  been  carried  under 
one  contract ;  it  is  otherwise  where  to  charge  a  part  for  the  whole  would 
subject  a  purchaser  to  answer  for  the  goods  of  another,  delivered  by  the 
bailee  with  knowledge  of  the  circumstances.  In  this  instance,  the  en- 
tire interest  was  in  Hamilton  &  Humes,  in  whose  right  the  plaintiff 
sues;  and  the  principle  laid  down  by  the  presiding  judge  was  substan- 
tially right.  On  tiie  other  hand,  the  full  benefit  of  it  was  not  given  to 
the  defendant  in  charging  that  the  demand  and  refusal  was  evidence  of 
conversion.  There  was  no  evidence  of  tender  to  make  the  detention 
wrongful;  and  the  defendant  would  have  had  cause  to  complain,  had 
the  verdict  been  against  him,  of  the  direction  to  deduct  the  entire  price 
of  the  storage  from  the  value  of  the  articles  returned,  and  to  find  for  the 
plaintiff  a  sum  equal  to  the  difference.  But  there  has  been  no  error 
which  the  plaintiff  can  assign. 

Judgment  affirmed} 
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[Reported  E.  B.  S)-  E.  353.] 

Action  for  money  had  and  received.^  A  case  was  stated  substan- 
tially as  follows :  The  plaintiffs  were  the  owners  of  a  ship  called  The 
British  Empire.  The  defendants  were  shipwrights  on  a  large  scale. 
The  plaintiffs  employed  the  defendants  to  repair  the  ship,  and  she  was 
taken  into  the  defendant's  dock  at  Blackwall,  September  1,  1856. 
When  the  repairs  were  completed  the  defendants  declined  to  let  the 

1  Schmidt  V.  Blood,  9  Wend.  268,  accord.  Under  New  York  statutes,  a  warehouse- 
man has  a  general  lien.    Stallman  v.  KImherlij,  121  N.  Y.  303.  —  Ed. 

2  The  following  short  statement  is  substituted  for  that  in  the  report. 
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ship  go  until  their  bill  for  repairs  was  paid,  or  securit}-  given  for  its 
payineut ;  and  the  plaintiffs  not  doing  either,  the  defendants  ou  Novem- 
ber 25,  1856,  gave  the  plaintiffs  written  notice  that  they  should  charge 
Iheui  £21  a  day  for  the  hire  of  their  dry  dock  from  the  time  when  their 
account  was  delivered,  November  20.  The  plaintiffs  disputed  the  right 
of  the  defendants  to  make  this  charge,  but  on  December  22,  185G,  paid, 
under  protest,  the  whole  amount  claimed  by  the  defendants,  which 
included  the  sum  of  £567  as  rent  of  the  dock  for  twenty-seven  days  at 
£21  a  day.  The  question  for  the  court  was  whether  the  defendants 
Avere  entitled  to  retain  the  £567. 

The  case  was  argued  in  Easter  Term,  1858.  Before  Lord  Campbell^ 
C.  J.,  and  Wightman,  Erie  and  Croinpton,  JJ. 

Blackburn,  for  the  plaintiffs. 

T.  Jones^  for  the  defendants. 

Lord  Campbell,  C.  J.,  now  delivered  judgment. 

"We  are  of  opinion  that,  under  the  circumstances  stated  in  the  special 
case,  the  defendants  are  not  entitled  to  retain  the  sum  paid  to  them  in 
respect  of  the  item  of  £567,  or  an}'  other  sum,  as  a  compensation  for 
the  use  of  their  dock  in  detaining  the  plaintiffs'  ship.  As  artificers  who 
had  expended  their  labor  and  materials  in  repairing  the  ship  which  the 
plaintiffs  had  delivered  to  them  to  be  repaired,  the  defendants  had  a 
lien  on  the  ship  for  the  amount  of  the  sum  due  to  them  for  these  repairs  ; 
but  we  do  not  find  any  ground  on  which  their  claim  can  be  supported 
to  be  paid  for  the  use  of  their  dock  while  the}'  detained  the  ship  under 
the  lien  against  the  will  of  the  owners.  There  is  no  evidence  of  any 
special  contract  for  such  a  payment.  The  defendants  gave  notice  that 
they  would  demand  £21  a  day  for  the  use  of  their  dock  during  the 
detention  :  but  the  plaintiffs  denied  their  liability  to  make  any  such 
payment,  and  insisted  on  their  right  to  have  their  ship  immediately 
delivered  uj)  to  them.  Nor  does  any  custom  or  usage  appear  to  au- 
thorize such  a  claim  for  compensation,  even  supposing  that  a  wharf- 
inger with  whom  goods  had  been  deposited,  he  being  entitled  to 
warehouse-rent  for  them  from  the  time  of  the  deposit,  might  claim  a 
continuation  of  the  pa3'raent  during  the  time  he  detains  them  in  the 
exercise  of  right  of  lien  till  the  arrears  of  warehouse-rent  due  for  them 
is  paid  (see  Rex  v.  Humphery,  M'Cl.  &  Y.  173):  there  is  no  ground 
for  a  similar  claim  here,  as  there  was  to  be  no  separate  payment  for  the 
use  of  the  dock  while  the  ship  was  under  repair,  and  the  claim  only 
commences  from  the  refusal  to  deliver  her  up.  The  onus  therefore  is 
cast  upon  the  defendants  to  show  that,  by  the  general  law  of  England, 
an  artificer  who,  exercising  his  right  of  lien,  detains  a  chattel,  in  mak- 
ing or  repairing  which  he  has  expended  his  labor  and  materials,  has  a 
claim  against  the  owner  for  taking  care  of  the  chattel  while  it  is  so 
detained.  But  the  claim  appears  to  be  quite  novel;  and,  on  principle, 
there  is  great  difficulty  in  supporting  it  either  ex  contractu  or  e.r  delicto. 
Tlie  owner  of  the  chattel  can  hardlj-  be  supposed  to  have  promised  to 
pay  for  the  keeping  of  it  while,  against  his  will,  he  is  deprived  of  the 
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use  of  it ;  and  there  seems  no  consideration  for  sucli  a  promise.  Tlien 
tlie  ciiattel  can  liardlj-  be  supposed  to  be  wrongful)}-  left  in  the  posses- 
sion of  the  artificer,  when  the  owner  has  been  prevented  by  the  artificer 
from  taking  possession  of  it  himself.  If  such  a  claim  can  be  supported, 
it  must  constitute  a  debt  from  the  owner  to  the  artificer,  for  which  an 
action  might  be  maintained :  when  does  the  debt  arise,  and  when  is  the 
action  maintainable?  It  has  been  held  that  a  coachmaker  cannot  claim 
an}-  right  of  detainer  for  standage,  unless  there  be  an  express  contract 
to  that  effect,  or  the  owner  leaves  his  propertj'  ou  the  premises  beyond 
a  reasonable  time,  and  after  notice  has  been  given  him  to  remove  it. 
Hartley  v.  HitcJicock-,  1  Stark.  408. 

The  right  of  detaining  goods  on  which  there  is  a  lien  is  a  remedy  to 
the  party  aggrieved  which  is  to  be  enforced  by  his  own  act ;  and,  where 
such  a  remedy  is  permitted,  the  common  law  does  not  seem  generally 
to  give  him  the  costs  of  enforcing  it.  Although  the  lord  of  a  manor  be 
entitled  to  amends  for  the  keep  of  a  horse  which  he  has  seized  as  an 
estray  {Henley  v.  WalsJi,  2  Salk.  686),  the  distrainor  of  goods  whicli 
have  been  replevied  cannot  claim  any  lien  upon  them  :  Bradyll  v.  Ball, 
1  Bro.  C.  C.  427.  So,  where  a  horse  was  distrained  to  compel  an 
appearance  in  a  hundred  court,  it  was  held  that,  after  appearance, 
tlie  plaintiff  could  not  justify  detaining  the  horse  for  his  kt'cp.  Bui. 
N.  P.  45. 

If  cattle  are  distrained  damage  feasant,  and  impounded  in  a  pound 
overt,  the  owner  of  the  cattle  must  feed  them  ;  if  in  a  pound  covert  or 
close,  "  the  cattle  are  to  be  sustained  with  meat  and  drink  at  the  peril 
of  him  that  distraineth,  and  he  shall  not  have  any  satisfaction  there- 
fore."    Co.  Litt.  47  b. 

For  these  reasons,  on  the  question  submitted  to  us,  we  give  judgment 
for  the  plaintiffs.  Judgment  for  the  plaintiffs.^ 

Note. — Lien  of  Banker.  A  banker  has  a  lien  on  all  securities  of  a  customer  in 
his  possession,  or  a  right  to  retain  out  of  moneys  due  the  customer,  for  the  general 
balance  of  his  account.     Jourdaine  v.  Lefecre,  1  Esp.  66 ;  Brandao  v.  Burnett,  12  CI. 

6  F.  787,  805  ;  Bank  of  the  Metropolis  v.  New  England  Bank,  1  How.  234,  239.  Appeal 
ofLigqett,  111  Pa.  291,  semble,  contra.  But  where  the  securities  have  been  deposited 
for  a  specific  purpose,  there  is  no  lien  for  a  general  balance.  Armstrong  v.  Chemical 
Nat.  Bank,  41  Fed.  R.  234,  239  ;  Masonic  Sai-ings  Bank  v.  Bangs,  84  Ky.  135. 

Lien  of  Attorney  or  Solicitor.  An  attorney  or  a  solicitor  has  a  lien  on  all 
papers  of  his  client  in  his  possession,  for  the  general  balance  of  account.  Sterling, 
ex  parte,   16   Ves.  258;  Hurlbert  v.   Brigham,  56  Vt.  368.     In   Walton  v.  Dickerson, 

7  Pa.  377,  it  was  denied  that  in  Pennsylvania  an  attorney  had  any  lien  ;  but  see  Mc- 
Kelvei/'s  'Appeal,  108  Pa.  615.  In  Massachusetts  the  question  of  the  existence  of  ati 
attorney's  lien  seems  undecided;  see  White  v.  Harlow,  5  Gray,  463;  Simmons  v. 
Aim  I/,  103  Mass.  33,  35. 

Vendor's  Lien.  The  subject  of  Vendor's  Lien  is  treated  in  courses  and  text- 
books on  Sale. 

1  See  Devereux  v.  Fleming,  53  Fed.  K.  401.  —  Ed. 
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B,  Lien  given  ly  Person  other  than  Owner,  ivhen  good  against 

Owner. 

ROBINSON   V.   WALTER. 
King's  Bench.     1G16. 

[Reported  3  Buhl.  269.] 

Ix  an  action  upon  the  case  for  a  trover  and  conversion  brought  by 
the  plaintiff  against  the  defendant,  being  an  innkeeper,  for  a  horse. 

The  case,  upon  the  defendant's  plea  in  bar,  was  tiiis :  The  defendant 
keeping  a  common  inn,  a  stranger  brings  the  plaintiff's  horse  into  this 
common  inn  of  the  defendants,  there  sets  him  for  some  time,  and 
afterwards  goes  his  way,  leaving  the  plaintiff's  horse  there  as  a  pledge 
for  his  meat. 

The  defendant,  being  the  innkeeper,  being  not  paid  for  the  meat  of 
the  horse,  retains  the  horse  for  his  meat ;  the  plaintiff  afterwards,  being 
tlie  true  owner  of  the  horse,  and  hearing  that  his  horse  was  there, 
demanded  his  horse  of  the  defendant,  who  refused  to  deliver  him.  \j\>o\\ 
this  he  brings  his  action.  The  defendant  by  way  of  plea  in  bar,  sets 
forth  all  this  matter  of  his  keeping  a  common  inn,  how  that  the  liorse 
was  brought  thither,  and  there  left  at  meat,  which  was  unpaid,  and 
that  he  retained  the  horse  for  his  meat,  till  he  was  satisfied  for  the 
same,  and  that  if  the  plaintiff  would  pay  him  for  his  meat,  he  would 
then  deliver  the  horse  to  him,  but  not  otherwise  ;  upon  this  plea  the 
plaintiff  demurred  in  law. 

Upon  the  first  opening  of  this  case,  the  court  inclined  to  be  of  opin- 
ion against  the  plaintiff;  that  the  defendant's  plea  was  good,  and  that 
lie  might  well  retain  the  horse,  and  that  against  the  plaintiff,  being  the 
true  owner  of  him,  until  he  was  satisfied  by  him  for  his  meat,  and  not- 
withstanding his  horse  was  left  there  by  a  stranger,  unknown  to  the 
owner;  and  for  this  was  remembered  the  books  of  39  H.  6,  fol.  18  b, 
and  5  H.  7,  fol.  15  b,  the  case  of  the  leather  converted. 

DouDERiDGE,  Justicc.  This  is  a  common  inn,  and  the  defendant  a 
common  innkeeper,  and  this  his  retainer  here  is  grounded  upon  the 
general  custom  of  the  land  :  he  is  to  receive  all  guests  and  horses  that 
come  to  his  inn  ;  he  is  not  bound  to  examine  who  is  the  true  owner  of 
the  horse  brought  to  his  inn  ;  he  is  bound,  as  he  is  an  innkeeper,  to 
receive  them,  and  therefore  there  is  very  great  reason  for  him  to  retain 
liira,  until  he  be  satisfied  for  his  meat  which  he  hath  eaten  ;  and  that 
tlie  true  owner  of  the  horse  cannot  have  him  awa}',  until  he  have  satis- 
fii^d  the  innkeeper  for  his  meat. 

The  court  agreed  with  him  herein,  but  the  court  said,  that  this  being 
a  new  and  a  good  case,  they  held  it  fit  to  be  argued  by  counsel  on  both 
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sides,  find  so  for  this  purpose,  this  case  was  adjourned  to  a  further 
time. 

Afterwards,  (S)  Termin.  Trin.  15  Jac.  B.  R.,  this  case  was  moved 
again,  and  argued  on  both  sides. 

Divers  authorities  were  cited,  and  reasons  urged,  and  enforced  for 
the  defendant,  that  the  plea  was  good.  That  the  defendant  beino-  a 
common  innkeeper,  may  retain  a  horse,  brought  into  his  inn,  and  there 
h'ft,  until  lie  be  paid  for  his  meat,  and  for  this  purpose.  Coke  8  pars, 
fol.  146,  147  a,  the  Six  Ccnyenters'  Case,  was  cited,  and  b  E.  4,  fol.  2  b, 
placito  16.  That  an  hostler  may  well  detain  a  horse,  if  the  master  will 
not  pay  for  his  meat,  and  so  of  a  tailor  a  garment  by  him  made,  till  he 
be  paid  for  it ;  and  so  is  22  E.  4,  fol.  49  b.  Several  reasons  urged  for 
this,  as  (S). 

1.  In  respectu  loci,  this  being  a  common  inn,  where  he  is  compellable 
to  receive  horses  coming  thither,  and  is  not  to  examine  whose  they  are, 
and  this  place  hatli  a  privilege,  as  to  a  distress,  not  to  be  tiicre  dis- 
trained by  another,  as  a  millstone  not  to  be  distrained,  by  14  H.  8,  fol. 
25  1) ;  nor  a  horse  at  the  smith's  shop,  by  22  E.  4,  fol.  49  b,  7  H.  7,  fol.  2  a. 
A  horse  not  to  be  there  distrained  for  the  prejudice  of  the  common- 
weal, nor  yet  in  a  market  or  fair;  so  that  an  inn  is  there  compared  to 
a  market.     A  second  reason  of  this  (S), 

2.  AVhy  he  may  detain  a  horse  for  his  meat,  nothing  more  reason- 
able, as  it  was  urged.  An  infant  shall  be  bound  by  his  bond  for  his 
meat. 

If  one  drives  the  cattle  of  another  into  the  ground  of  I.  S.  he  may, 
it  was  urged,  detain  them,  till  he  be  satisfied  for  the  hurt  done  by 
them. 

3.  Because  here  was  no  default  in  the  innkeeper,  who  did  entertain 
him  ;  neither  is  he  to  demand  whose  horse  this  was,  for  that  every  man 
hath  a  license  in  law,  to  come  with  his  horses  into  an  inn,  and  the 
innkeeper  cannot  put  him  back;  and  so  is  the  Six  Carpenters^  Cane 
before  remembered;  but  he  mav  detain  them  for  their  meat.  Mich. 
6  Jac.  B.  R.  between  Harlow  v.  Wood,  the  same  case  was  (as  is  here 
now  in  question)  and  resolved  that  an  innkeeper  may  retain  and  keep  a 
horse  left  in  his  inn  for  his  meat,  though  it  be  the  horse  of  a  stranger. 

MouNTAGUE,  Cliief  Justice.  Where  one  is  hired  to  serve,  tliere  he 
shall  not  wage  his  law,  because  compellable.  Communia  Jiospitia  are 
compellable  to  receive  guests  and  their  horses  ;  and  so  he  is  to  answer 
for  them,  which  are  brought  thither;  the  custom  of  London  is  good 
and  reasonable,  how  long  to  stay,  not  till  he  eats  out  more  than  his 
liead;  the  innholder  may  sell  him  presently,  and  this  is  justifiable. 
Here  in  this  case,  the  innkeeper  said  to  the  plaintiff.  Prove  the  horse  to 
be  yours,  pay  for  his  meat,  and  you  shall  have  him.  This  is  no  denial, 
nor  yet  any  conversion,  he  claims  no  property  at  all;  he  only  detains 
the  Inrse,  till  he  be  satisfied  for  his  meat,  and  so  he  may  well  do  by 
the  law;  he  may  keep  him,  till  he  be  paid  for  his  meat,  because  he  is 
compellable  at  the  first  to  receive  him. 
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DoDDERiDGE,  JiisUcG.  Oiic  wlio  liatli  iio  keeping  for  his  horse,  doth 
devise  this  way  to  send  his  man  with  him  to  an  inn,  and  to  let  him 
stand  there,  and  afterwards  to  come  thitiier  himself,  and  of  the  inn- 
keeper to  demand  his  horse,  and  upon  bis  refusal,  to  bring  his  action 
upon  the  case ;  this  is  a  fine  trick  for  the  plaintiff  to  have  his  liorse 
kept,  and  to  give  the  innkeeper  nothing  for  the  same ;  but  instead  of 
paying  of  him  for  his  meat,  to  pay  him  with  an  action,  which  he  hath 
no  cause  so  to  do,  as  tliis  case  here  is,  the  innkeeper  may  well  justify 
the  keeping  of  his  horse,  till  he  do  pay  him  for  his  meat,  which  is  all 
he  desires  to  have. 

Haughton,  Justice,  differed  in  opinion.  The  party  being  the  true 
owner  of  the  horse,  hath  no  other  way  to  provide  for  himself,  but  this. 
The  innkeeper  hath  his  proper  remedy  against  him,  who  brought  and 
loft  the  liorse  there  for  his  meat,  and  for  him  thus  to  prejudice  the 
owner  of  the  horse,  by  the  wrong  of  another,  this  will  be  very  incon- 
venient. 

Croke,  Justice.  If  a  stranger  takes  ra^'  cattle,  and  puts  them  into 
the  ground  of  another,  he  ma}'  well  keep  them  till  I  pay  him  for  their 
meat,  and  hurt  there  done.  If  a  man's  horse  be  stolen,  and  brouglit 
unto  an  inn,  or  if  a  man  lends  his  horse  to  one  for  a  day,  and  he  keeps 
him  three  or  four  days,  the  innkeeper  here  was  in  no  fault  at  all.  If  the 
horse  was  stolen  and  brought  thither,  he  cannot  charge  the  innkeeper 
with  this,  but  he  which  brought  him  thither,  and  there  left  him.  Here 
the  innkeeper  hath  done  no  wrong  at  all,  the  owner  is  to  satisfy  him 
for  his  meat,  because  he  was  here  compellable  to  receive  him. 

MouNTAGUE.  If  a  stranger  takes  the  horse  of  another,  and  sets  him 
up  in  an  inn,  if  the  horse  was  there  stolen  away,  the  party  may  have 
his  remedv  against  tlie  innkeeper. 

If  a  man's  servant  carries  his  master's  horse  to  an  inn,  and  there 
leaves  him,  and  he  is  stolen  away ;  an  action  lieth  here  for  the  master, 
as  well  as  for  the  servant,  against  the  innkeeper. 

DoDDERiDGE  agreed  this  to  be  so,  if  he  knew  him  to  be  his  servant ; 
the  owner  is  to  pa\'  for  his  meat,  and  it  would  be  a  ver}'  mischievous 
thing  if  it  sliould  be  otherwise;  for  when  a  man  hath  lost  his  horse,  he 
is  to  look  for  him,  and  when  he  hath  found  him  in  the  inn,  if  he  should 
not  be  enforced  to  pay  for  his  meat,  this  would  be  a  trick,  to  have  his 
horse  kept  for  nothing,  and  to  have  him  brought  by  his  servant  to  the 
inn.  The  owner  hath  a  benefit,  (S.)  meat  for  his  horse,  and  for  the 
which  he  ought  to  pay. 

Curia.  The  pleading  here  is  not  good,  therefore  they  did  advise 
tiie  party  to  plead  to  issue,  and  so  to  go  to  trial,  and  so  judgment 
may  then  be  given  upon  the  event,  but  as  the  case  here  is ;  Croke, 
DoDDEHiDGE,  and  Mountague,  clear  of  opinion  for  the  defendant 
against  the  plaintiff. 

Halghton  differed  from  them  in  opinion  for  the  plaintiff. 

And  so  upon  this  action  here  brought,  and  upon  the  demurrer  to  the 
defendant's  plea,  the  opinion  of  the  court  was  against  the  plaintiff,  that 
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the  demurrer  was  not  good  ;  and  so  the  rule  of  the  court  was,  Quod 
quereiis  nil  capiat  2^67'  billam. 

Nota.  Tliat  the  like  case,  as  this  principal  case  is,  was  in  this  court. 
Termin.  Trin.  9  Jac.  B.  R. ,  between  Skipwith  plaintiff,  against  Z  S.  an 
innkeeper  (in  a  trover,  and  conversion  for  his  horse,  brought  to  the 
inn,  b}-  a  stranger,  and  there  detained  for  his  meat)  argued  by  the  four 
judges,  and  the  court  therein  divided  Williams  &  Croke  Justices,  That 
the  innkeeper  may  keep  the  horse  till  he  be  paid  for  his  meat. 

Yelverton  &  Fenner,  Justices,  e  contra,  touching  this  matter,  vide 
prima  pars,  fol.  170. 

Vide  also,  the  custom  of  London,  for  an  innkeeper  to  have  a  horse 
praised  and  sold  for  the  meat  he  had  eaten.  Termino  Trinit.  10  Jac. 
B.  R.  1  pars,  fol.  207.      Mosse  plaintiff,  against  Townsend  defendant.^ 


BROADWOOD   v.   GRANARA. 
Exchequer.     1854. 

[Reported  10  Exch.  417.] 

This  was  a  case  stated  for  the  opinion  of  the  court  by  consent  of  the 
plaintiffs  and  defendant,  and  by  order  of  a  judge. 

Tlie  declaration  stated  that  the  defendant  converted  to  his  own  use 
the  plaintiffs'  goods,  —  that  is  to  say,  a  boudoir  grand-pianoforte.  The 
defendant  pleaded,  first,  not  guilty  ;  secondly,  that  the  goods  were  not 
the  plaintiffs'.     Upon  which  isues  were  joined. 

The  plaintiffs  are,  and  at  the  time  of  the  alleged  conversion  were,  in 
partnership  as  manufacturers  of  pianofortes,  in  Great  Pulteney  Street, 
London.  The  defendant  was,  and  is,  the  proprietor  of  an  inn  or  hotel, 
called  the  Hotel  de  I'Europe,  in  Leicester  Place,  Leicester  Square. 

In  March,  1853,  a  Monsieur  Hababier,  a  foreigner  and  professional 
pianist,  went  to  reside  at  the  defendant's  hotel,  and  remained  there,  oc- 
cupying apartments,  and  occasionally  taking  his  meals  in  the  house,  for 
souie  months.  On  the  28th  of  March  Monsieur  Hababier,  then  re- 
siding at  the  hotel,  as  before  mentioned,  went  to  the  manufactory  of 
the  plaintiffs  in  Great  Pulteney  Street,  and  requested  the  use  or  loan  of 
a  grand-pianoforte.  It  has  been,  and  is,  usual  for  the  plaintiffs  to  lend 
pianofortes  to  musical  artists  without  charge  ;  and  in  compliance  with 
this  request  a  grand-pianoforte  was  sent  to  the  before-mentioned 
hotel  for  the  use  of  Monsieur  Hababier.  This  pianoforte  remained  at 
the  hotel  in  possession  of  Monsieur  Hababier,  in  his  apartments,  until 
the  9th  of  June  following,  when  it  was  taken  away  and  replaced  by  a 

1  See  Stirt  v.  Dnmgold,  3  Bulst.  289;  Sunbolfy.  Al/ord,  3  M.  &  W.  248 ;  Binr.s  v 
Fi<jot,'3  C.  &P.  208.  — Ed. 
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boudoir  grand-pianoforte,  also  supplied  by  the  plaintiffs,  without  charge, 
to  ^ronsieiir  Ilababier. 

jNIonsieur  Hababier  remained  at  the  hotel  until  the  27th  of  June, 
and  during  that  time  incurred  a  bill  for  the  use  of  the  apartments,  and 
for  board,  hire  of  carriages,  and  other  accommodation,  to  a  consider- 
able amount.  Some  payments  were  made  on  account,  but  at  the  time 
of  the  demand  and  refusal  hereinafter  mentioned  there  was  a  balance  due 
from  him  to  the  defendant  of  £46  3s.  otZ.,  consisting  in  part  of  use  of 
apartments,  &c.,  after  the  9th  of  June. 

On  the  27th  of  June  the  plaintiffs'  clerks  applied  to  the  defendant  for 
the  last-mentioned  pianoforte,  and  requested  that  it  might  be  delivered 
to  him  for  the  plaintiffs.  He,  at  the  same  time,  handed  to  the  defend- 
ant a  written  authority  from  Monsieur  Hababier  to  deliver  it  to  the 
plaintiffs.  The  defendant  declined  to  deliver  up  the  pianoforte.  On 
the  following  day  the  clerk  again  went  to  the  house  of  the  defendant, 
taking  with  him  a  van  and  two  porters,  and  again  demanded  the  piano- 
forte. On  this  occasion  the  defendant  asked  him  if  he  had  brouglit  any 
money,  and  being  answered  in  the  negative,  said,  "  Unless  Messrs. 
Broadwood  pay  my  bill  for  the  rent  of  the  apartments  I  will  not  give  up 
the  piano." 

It  is  admitted,  for  the  purposes  of  this  case,  that  the  hotel  of  the  de- 
fendant was  and  is  an  inn ;  and  that  the  defendant  was  and  is  entitled 
to  tlie  rights  of  an  innkeeper. 

The  defendant  at  all  times  knew  the  pianoforte  in  question  was  not 
the  property  of  Monsieur  Hababier,  but  that  of  the  plaintiffs  ;  and  the 
j)laintiffs  at  all  times  knew  that  the  said  Monsieur  Hababier  was  stop- 
ping at  an  hotel.  The  balance  due  to  the  defendant  from  Monsieur 
Hababier  is  still  unpaid. 

The  question  for  the  opinion  of  the  court  is,  whether,  under  the 
above  circumstances,  the  plaintiffs  are  entitled  to  maintain  the  action. 
If  the  court  shall  be  of  opinion  that  the  action  is  maintainable,  the  ver- 
dict is  to  be  entered  for  the  plaintiffs,  with  <£100  damages.  If  the  court 
shall  be  of  opinion  that  the  defendant  had  a  right  to  detain  the  piano- 
forte, then  the  verdict  is  to  be  entered  for  the  defendant. 

Watson^  for  the  plaintiffs. 

Willes,  for  the  defendant. 

Pollock,  C.  B.  "We  are  all  of  opinion  that  the  lien  claimed  by  the 
defendant  cannot  prevail.  I  need  not  go  through  the  series  of  de- 
cisions referred  to,  or  the  propositions  propounded  at  the  bar,  because 
the  limited  ground  on  which  I  think  the  plaintiffs  entitled  to  judgment 
is  tiiis:  that  there  is  no  case  which  decides  that  an  innkeeper  has  a  right 
of  lien  under  such  circumstances  as  these.  This  is  the  case  of  goods, 
not  brought  to  the  inn  by  a  traveller  as  his  (/oods,  either  upon  his 
coming  to  or  whilst  staying  at  the  inn,  but  they  are  goods  furnished  for 
his  temporary  use  by  a  third  person,  and  known  by  the  innkeeper  to 
belong  to  that  person.  I  shall  not  inquire  whether,  if  the  pianoforte 
had  belonged  to  the  guest,  the  defendant  would  have  had  a  lien  on  it. 
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It  is  not  necessary  to  decide  tliat  point,  for  tiic  case  finds  that  it  was 
known  to  the  defendant  that  the  pianoforte  was  not  the  property  of  the 
guest,  and  that  it  was  sent  to  him  for  a  special  purpose.  Under  these 
circumstances  I  am  clearly  of  opinion  that  the  defendant  has  no  lien. 

Pakke,  B.  I  am  of  the  same  opinion.  It  is  not  necessary  to  ad- 
vert to  the  decisions  on  the  subject  of  an  innkeepers  lien,  because  this 
is  not  the  case  of  goods  hi'ouglit  by  a  guest  to  an  imi  in  that  sense  in 
wliich  the  innkeeper  has  a  lien  upon  them  ;  but  it  is  the  case  of  o'oods 
sent  to  the  guest  for  a  particular  purpose,  and  known  by  the  inn- 
keeper to  be  the  property  of  another  person.  It  therefore  seems  to 
me  that  there  is  no  pretence  for  saying  that  the  defendant  has  any 
lien.  The  principle  on  which  an  innkeeper's  lien  depends  is,  that  he  is 
bound  to  receive  travellers  and  the  goods  which  tiiey  bring  with  liiem 
to  the  inn.  Then,  inasmuch  as  the  effect  of  such  lien  is  to  give  him  a 
right  to  keep  the  goods  of  one  person  for  the  debt  of  another,  the  lien 
cannot  be  claimed  except  in  respect  of  goods  which,  in  performance  of 
his  duty  to  the  public,  he  is  bound  to  receive.  The  obligation  to  re- 
ceive depends  on  his  public  profession.  If  he  has  only  a  stable  for  a 
horse  he  is  not  bound  to  receive  a  carriage.  There  was  no  ground 
whatever  for  saying  that  the  defendant  was  under  an  obligation  to 
receive  this  pianoforte. 

Alderson,  B.     I  am  of  the  same  opinion. 

Platt,  B.  The  case  of  Johnson  v.  Hill,  3  Stark.  172,  shows  the 
principle  of  law  which  is  applicable  to  the  present  case.  If  a  person 
brings  the  horse  of  another  to  an  inn,  the  innkeeper  ma}'  detain  it  from 
the  owner  until  its  keep  is  paid.  But  if,  as  the  jur}'  found  in  Johnson 
V.  mil,  the  innkeeper  knew  that  the  person  bringing  the  horse  illegally 
got  possession  of  it,  and  therefore  had  no  right  to  pledge  it  for  his 
debt,  then  the  lieu  does  not  attach.  Here  the  plaintiffs  send  a  piano- 
forte to  the  room  of  the  guest,  and  the  innkeeper  well  knew  that  it  was 
not  the  property'  of  the  guest,  and  that  it  was  not  competent  for  him  to 
pledge  it  for  a  debt  of  his  own.  Then  how  can  it  be  said  that  any  act 
of  the  plaintiffs  gave  the  defendant  a  right  to  detain  the  pianoforte  for 
his  guest's  debt?  The  plaintiffs  might  have  taken  it  awaj*  the  next 
minute.  The  case  does  not  fall  within  the  principles  of  law  relating  to 
the  lien  of  innkeepers.  Judgment  for  the  jjlai) stiffs. 


THREFALL  v.  BORWICK. 

Queen's  Bench,  1872. 

[Reported  L.  R.  7  Q.  B.  711.] 

Declaration  for  detaining  a  pianoforte  of  plaintiff. 
First   plea,  not   guilty ;  and,  inter   alia,  third  plea,  that  defendant 
was  an  innkeeper,  and  kept  a  common  inn  for  the  reception  of  tiav- 
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filers  nnd  others.  That  defendant  had  a  lien  upon  the  piano  for  money 
payal.le  by  one  Butcher  to  defendant  for  lodging  and  entertainment  lor 
himself  and  his  wife  and  sister,  and  that  Batcher,  being  then  lawfully 
possessed  of  the  piano,  brought  it  to  the  inn  with  him,  and  defendant 
detained  it  in  exercise  of  his  lien  as  innkeeper. 

Issue  joined  ;  and  replication  to  the  third  plea,  that  the  piano  was 
let  on  liire  to  Butcher  by  plaintiff  for  a  certain  time  which  had  elapsed 
before  the  detention  by  defendant,  and  the  piano  was  not  goods  which 
a  traveller  ordinarily  travels  with,  and  defendant  was  not  bound  by  law 
to  take  it  in,  and  plaintiff  never  authorized  Butcher  to  pledge  it  or 
create  any  lien  upon  it. 
Issue  joined. 

At  the  trial,  at  Lancaster  Spring  Assizes,  1872,  before  Zt{sh,  J.,  it 
appeared  that  the  defendant  kept  the  Fen-y  Hotel,  on  Lake  Winder- 
mere, and  that  one  Butcher  came  there  with  his  wife  and  sister  in 
April,  1871.  In  addition  to  board  and  lodging.  Butcher  bad  a  private 
sitting-room,  for  which  he  paid  16s.  a  week.  Butcher  brought  with 
him  a  pianoforte,  which  defendant  thought  was  Butcher's  own,  but 
which  he  had  in  fact  only  hired  of  the  plaintiff.  This  was  put  in  the 
private  sitting-room.  After  several  weeks.  Butcher  left  the  hotel  in 
defendant's  debt  for  board,  &c.,  £45  ;  and,  on  demand  by  the  plaintiff, 
the  defendant  claimed  to  detain  the  piano  in  exercise  of  his  lien  as  inn- 
keeper for  the  debt  due  by  Butcher. 

A  verdict  passed  for  defendant,  with  leave  to  move  to  enter  it  for 
plaintiff  for  twenty-two  guineas. 

A  rule  was  obtained  accordingly,  on  the  ground  that  the  defendant 
had  no  lien  upon  the  plaintiff"s  piano. 
IZd/ier,  Q.  C,  showed  cause. 
John  Edwards,  in  support  of  the  rule. 

Mellor,  J.  The  rule  must  be  discharged.  It  is  not  necessary  to 
say  anything  as  to  the  amendment  of  the  pleadings,  because  we  are  all 
of  opinion  that  the  plaintiff's  counsel  has  failed  to  show  that  the  limits 
of  the  innkeeper's  liability  on  the  one  hand,  and  of  his  privilege  on  the 
other,  are  such  as  he  sought  to  establish.  "Whether  or  not  the  inn- 
keeper would  have  been  liable,  if  an  indictment  had  been  brought 
against  him,  for  not  receiving  this  guest  and  his  goods,  having  accom- 
modation for  them,  it  is  unnecessary  to  consider  ;  when,  having  accom- 
modation, he  has  received  the  guest  with  his  goods  and  thereby  has 
become  liable  for  their  safe  custody,  it  would  be  hard  if  he  was  not  to 
have  a  lien  upon  them.  And,  under  such  circumstances,  the  lien  must 
be  hold  to  extend  to  goods  which  he  might  possibly  have  refused  to 
receive.  In  Turrillw.  Crawley,  13  Q.  B.  197;  18  L.  J.  (Q.  B.)  155, 
tlie  case  wliich  was  most  relied  upon  for  the  narrower  view,  Cole- 
ridge, .7.,  says,  we  must  give  effect  to  the  changing  usages  of  society, 
and  in  noticing  the  distinction  attempted  between  carriages  and  horses, 
he  says  the  fact  that  most  of  the  decisions  are  with  respect  to  horses  is 
"  obviously  explainable  by  reference  to  the  mode  of  travelling  in  former 
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times.  New  usages  have  grown  up ;  and,  as  carriages  are  commonl}' 
used  in  travelling,  the  innkeeper's  duties  and  privileges  are  extended  to 
them."  That,  therefore,  is  no  authority  against  the  defendant ;  and 
the  decision  was  that  though  the  guest  was  not  the  true  owner  of  the 
carriage,  that  made  no  difference  if  the  innkeeper  did  not  know  it. 
In  Broadicood  \.  Granara,  10  Ex.  417;  24  L.  J.  (Ex.)  1,  the  inn- 
keeper knew  that  the  piano  did  not  belong  to  the  guest,  and  did  not 
receive  it  as  part  of  the  guest's  goods  ;  and  on  that  ground  alone  the 
innkeeper  was  held  not  entitled  to  a  lien  ;  although  there  are  some 
dicta,  not  necessary  to  the  decision,  to  the  effect  that  the  innkeeper  was 
not  bound  to  receive  the  piano.  Possibl}-  not,  though  the  liability  may 
well  be  extended  according  to  the  extended  usages  of  society  ;  but, 
whether  the  defendant  was  bound  to  receive  the  piano  or  not,  he  did 
receive  it  as  the  goods  of  the  guest,  and  so  became  liable  for  it,  and 
therefore  must  be  entitled  to  his  lien.  The  rule  must,  therefore,  be 
discharged. 

Lush,  J.  I  am  of  the  same  opinion.  The  innkeeper's  lien  is  not 
restricted  to  such  things  as  a  travelling  guest  brings  with  him  in  jour- 
neying ;  the  contrar}-  has  been  laid  down  long  ago.  It  extends  to  all 
goods  which  the  guest  brings  with  him,  and  the  innkeeper  receives  as 
his.  This  is  laid  down  in  Galyes  Case,  8  Rep.  32  a,  at  least  as  to  the 
innkeeper's  liability,  and  his  lien  must  be  co-extensive.  If  he  has  this 
lien  as  against  the  guest,  the  cases  have  established  be3'ond  all  doubt 
that  he  has  the  same  right  as  against  the  real  owner  of  the  article,  if  it 
has  been  brought  to  the  inn  by  the  guest  as  owner. 

QuAiN,  J.  I  am  of  the  same  opinion.  There  is  no  authority  for  th^e 
proposition  that  the  lien  of  the  innkeeper  only  extends  to  goods  which 
a  traveller  may  be  ordinarily  expected  to  bring  with  him.  In  the  fiftli 
resolution  in  Calye's  Case,  8  Rep.  at  f.  .33  a,  the  expression  in  the  writ 
of  bona  et  catalla  is  shown  to  be  extended  by  the  subsequent  words, 
ita  quod  hospitibus  damnum  non  eviniat ;  and  although  the  words 
bona  et  catalla  "  do  not  of  their  proper  nature  extend  to  charters  and 
evidences,  &c.,  or  obligations,  or  other  deeds  or  specialities,  being 
things  in  action,  yet  in  this  case  it  is  expounded  by  the  latter  words  to 
extend  to  them  ;  for  by  them  [that  is,  the  loss  of  them]  great  dam- 
ages happen  to  the  guest ;  and  therefore  if  one  brings  a  bag  or  chest, 
&c.,  of  evidences  into  the  inn,  or  obligations,  deeds,  or  other  speciali- 
ties, and  by  default  of  the  innkeeper  they  are  taken  away,  the  inn- 
keeper shall  answer  for  them."  A  chest  of  deeds  is  certainly  not 
ordinary  traveller's  luggage,  and  there  is,  therefore,  no  pretence  for 
saying  that  there  is  any  rule  which  confines  the  liability  of  the  inn- 
keeper to  such  articles;  and  certainly  we  ought  not  to  confine  his 
correlative  lien  within  narrower  limits.  The  liability,  as  shown  by  the 
old  cases,  extends  to  all  things  brought  to  the  inn  as  the  property  of 
the  guest  and  so  received,  even  a  chest  of  charters,  or  obligations  ;  and 
why  not  a  pianoforte?  If,  therefore,  the  innkeeper  be  liable  for  the 
loss,  it  seems  to  follow  that  he  must  also  have  a  lien  upon  them.     And 
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if  ho  Ikis  a  lien  upon  them  as  against  the  gnest,  the  two  cases  cited 
(and  there  are  more)  show  that  if  the  thing  be  brought  by  the  guest  as 
owner,  and  the  landlord  takes  it  in  thinking  it  is  the  guest's  own,  he 
has  tlie  same  rights  against  the  stranger,  the  real  owner,  as  against  the 
cTHQ^l,  Hide  discharged} 


ROBINS   &   CO.  V.  GRAY. 
Queen's  Bench  Division.     1895. 

[Reported  2  Q.  B.  501.] 
Appeal  from  the  judgment  of  Wills,  J.  in  an  action  tried  without 

a  jury. 

The  action  was  brought  to  recover  from  the  defendant,  an  inn- 
keeper, certain  sewing-machines,  the  property  of  the  plaintiffs,  which 
thev  alleged  were  wrongfully  detained  by  the  defendant. 

The  plaintiffs  were  a  firm  of  dealers  in  sewing-machines  and  other 
articles.  In  1894  they  had  in  their  employment  as  a  commercial  travel- 
ler one  Green,  who  canvassed  for  orders  and  sold  their  goods  upon 
commission.  In  April,  1894,  Green,  for  the  purposes  of  his  business 
as  such  commercial  traveller,  went  to  stay  at  the  defendant's  hotel, 
taking  with  him  sewing-machines,  the  property  of  his  employers,  for 
the  purpose  of  selling  them  to  customers  in  the  neighborhood.  He  re- 
mained there  until  the  end  of  Jul}-.  Whilst  there  the  plaintiffs  sent  to 
him  from  time  to  time  more  sewing-machines  for  the  same  purpose. 
At  the  end  of  July  Green  left  the  hotel  without  paying  his  bill  for  board 
and  lodging,  and  he  left  there  some  of  the  machines  so  sent.  Before 
the  defendant  received  into  his  hotel  the  machines  so  sent,  and  before 
Green  had  incurred  his  debt  for  board  and  lodging,  the  defendant  had 
been  expressl}'  told  by  the  plaintiffs  that  the  machines  were  their  prop- 
erty, and  not  the  property  of  Green  ;  but  he  received  the  goods  into  his 
hotel  as  Green's  baggage.  The  defendant  claimed  a  lien  for  the  amount 
of  Green's  debt  upon  the  machines  left  by  him  at  the  hotel. 

On  the  above  facts  the  learned  judge  gave  judgment  for  the  defendant. 

The  plaintiffs  appealed. 

Arthur  PoiceJl  and  Guy  Granet^  for  the  appellants.  An  innkeej> 
er's  lien  attaches  only  in  respect  of  goods  which  he  receives  into  his 
inn  in  his  character  of  an  innkeeper,  and  as  the  goods  of  the  guest  Vho 
brings  them,  or,  perhaps,  to  whom  thej-  are  sent :  Smith  v.  Dearlove, 
6  C.  B.  132.  Where  the  innkeeper  has  notice  that  the  goods  so 
brought  or  sent  are  not  the  property  of  the  guest  but  of  some  other 
person,  and  therefore  does  not  receive  them  as  the  goods  of  the  guest, 
he  has  no  lien.  His  right  of  lien  depends  upon  whether  he  is  l)ound  to 
receive  the  goods  into  his  inn  and  to  keep  them  safely  as  his  guest's 

1  Affirmed,  Ex.  Ch.,  L.  R.  10  Q.  B.  210.     Cook  v.  Kane,  13  Oreg.  482,  accord.  —  Ed. 
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goods,  and  he  is  not  bound  to  do  either  of  tliose  things  if,  to  his  knowl- 
edge, the  goods  are  not  the  goods  of  the  guest.  The  sewing-machines 
in  question  here  were  nottlie  guest's  personal  luggage,  but  mereliandise 
sent  by  tlie  plaintiffs  for  a  temporary  purpose,  namely,  to  be  kept  by 
the  guest  until  they  could  be  sold  in  the  neighborhood.  Thev  were, 
therefore,  like  the  piano  hired  by  a  guest  staying  at  an  inn  in  Broadwood 
V.  Granara,  10  Ex.  417,  in  which  case  it  was  held  that  the  innkeeper, 
who  knew  the  circumstances  under  which  the  piano  was  brought  into 
the  inn,  had  not  alien.  In  all  the  cases  the  question  of  the  innkeeper's 
knowledge  with  respect  to  the  property  in  the  goods  has  been  treated 
as  material.  In  Johnson  v.  Hill,  3  Stark.  172,  Abbott,  C.  J.,  and  in 
Turrill  v.  Crawley,  13  Q.  B.  197,  Coleridge,  J.,  left  that  question  to 
the  jury.  In  Threfall  v.  Borwick,  L.  R.  10  Q.  B.  210,  the  innkeeper 
believed  that  the  piano  which  the  guest  had  hired  from  the  plaintiff  was 
the  guest's  own  property  ;  and  iu  IfuUiner  v.  Florence,  3  Q.  B.  D.  484, 
the  goods  were  received  by  the  innkeeper  as  part  of  the  guest's  own 
property.  In  Gordon  v.  Silber,  25  Q.  B.  D.  491,  Lopes,  L.J.  in  his 
judgment  treated  as  material  the  fact  that  the  innkeeper  knew  of  no 
distinction  between  the  goods  of  the  husband  and  those  which  were  the 
separate  property  of  the  wife,  both  having  brought  goods  to  the  inn. 
Eobinson  v.  Walter,  3  Bulstr.  269,  is  not  in  point,  because  the  decision 
only  was  that  an  innkeeper  had  a  lien  upon  the  horse  of  a  stranger  for 
the  keep  of  the  horse  —  not  for  the  debt  of  the  person  who  brought  it 
to  the  inn. 

W.  E.  Hume  WilUains,  for  the  respondent,  was  not  called  upon  to 
argue. 

Lord  Esher,  M.  R.  I  have  no  doubt  about  this  case.  I  protest 
against  being  asked,  upon  some  new  discover}'  as  to  the  law  of  innkeep- 
er's lien,  to  disturb  a  well-known  and  very  large  business  carried  on  in 
this  country  for  centuries.  The  duties,  liabilities,  and  rights  of  inn- 
keepers with  respect  to  goods  brought  to  inns  by  guests  are  founded, 
not  upon  bailment,  or  pledge,  or  contract,  but  upon  the  custom  of 
tlie  realm  with  regard  to  innkeepers.  Their  rights  and  liabilities  are 
dependent  upon  that,  and  that  alone;  they  do  not  come  under  any 
other  head  of  law.  What  is  the  liability  of  an  innkeeper  in  this 
respect?  If  a  traveller  comes  to  an  inn  with  goods  which  are  his  lug- 
gage—  I  do  not  say  his  personal  luggage,  but  his  luggage  —  the  inn- 
keeper by  the  law  of  the  land  is  bound  to  take  him  and  his  luggage  in. 
The  innkeeper  cannot  discriminate  and  say  that  he  will  take  in  the 
traveller  but  not  his  luggage.  If  the  traveller  brought  something  ex- 
ceptional which  is  not  luggage  —  such  as  a  tiger  or  a  package  of  dyna- 
mite —  the  innkeeper  might  refuse  to  take  it  in  ;  hut  the  custom  of  the 
realm  is  that,  unless  there  is  some  reason  to  the  contrary  in  the  exc^^p- 
tional  character  of  the  things  brought,  he  must  take  in  the  traveller  and 
his  goods.  He  has  not  to  inquire  whether  the  goods  are  the  property 
of  the  person  who  brings  them  or  of  some  other  person.  If  he  does  so 
inquire,  the  traveller  may  refuse  to  tell  him,  and  may  say,  "  What 

12 
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business  is  that  of  yours?  I  bring  the  goods  here  as  m}'  luggage,  and 
I  insist  upon  your  taking  them  in";  or  he  may  say,  "They  are  not 
my  property,  but  I  bring  them  here  as  my  higgage,  and  I  insist  upon 
your  taking  them  in  "  ;  and  then  the  innkeeper  is  bound  by  law  to  take 
thcin  in.  Again,  suppose  tlie  things  brought  are  such  things  as  the 
innkeeper  is  not  bound  to  take  in,  he  may,  as  I  have  said,  refuse  to 
take  them  in  although  the  traveller  demands  that  they  sliall  be  taken 
in  as  his  luggage  ;  but  if  after  that  the  innkeeper  changes  his  mind  and 
does  take  them  in,  then  they  are  in  the  same  position  as  goods  prop- 
erly offered  to  the  innkeeper  according  to  the  custom  of  the  realm. 
Then  the  innkeeper's  liability  is  not  that  of  a  bailee  or  pledgee  of 
goods  ;  he  is  bound  to  keep  them  safel3\  It  signifies  not,  so  far  as 
that  obligation  is  concerned,  if  they  are  stolen  by  burglars,  or  by  the 
servants  of  the  inn,  or  by  another  guest;  he  is  liable  for  not  keeping 
them  safely  unless  they  are  lost  b}^  the  fault  of  the  traveller  himself. 
That  is  a  tremendous  liabilit}' :  it  is  a  liability  fixed  upon  the  innkeeper 
by  the  fact  that  he  has  taken  the  goods  in  ;  and  by  law  he  has  a  lien 
upon  them  for  the  expense  of  keeping  them  as  well  as  for  the  cost  of 
the  food  and  entertainment  of  the  traveller.  B}'  law  that  lien  can  he 
enforced,  not  only  against  the  person  who  has  brought  the  goods  into 
the  inn,  but  against  the  real  and  true  owner  of  them.  That  has  been 
the  law  for  two  or  tliree  hundred  years  ;  but  to-da}'  some  expressions 
used  by  judges,  and  some  questions  —  immaterial,  as  it  seems  to  me  — 
which  have  been  left  to  juries,  are  relied  on  to  estal)lish  that  if  the 
innkeeper  knows  thiit  the  goods  are  not  the  goods  of  the  person  who 
brings  them  to  the  inn,  he  maj-  refuse  to  take  them  in  ;  or,  if  he  does 
take  them  in,  he  has  no  lien  upon  them.  One  cannot  help  asking, 
AVhat  is  his  liabilit}-  supposed  to  be  if  he  does  take  in  goods  nnder 
snch  circumstances?  It  must  be  borne  in  mind  that  goods  brought 
into  an  inn  are  not  exclusively  in  the  possession  of  the  innkeeper;  the 
person  who  brings  them  may  deal  with  them :  he  may  take  them  out  of 
a  box  in  a  roouj  or  passage  without  the  knowledge  of  the  innkeeper, 
though  the  latter  is  bound  to  see  that  no  one  else  interferes  with  them. 
Now,  is  there  any  decided  case  in  which  it  has  been  held  that,  al- 
though goods  have  been  brought  to  an  inn  as  the  luggage  of  the  travel- 
ler and  received  as  such  by  the  innkeeper,  he  has  no  lien  upon  them  if 
he  knows  that  they  are  not  the  goods  of  the  traveller?  There  is  not 
one  such  case  to  be  found  in  the  books.  It  was  said  that  Broadwood 
V.  Granara,  10  Ex.  417,  was  such  a  case.  But  there  the  proposition, 
that  if  a  guest  brings  goods  into  an  inn  as  his  luggage  they  must  be 
treated  as  if  they  were  his  goods,  was  fully  recognized.  The  judges 
held  in  that  case  that  a  piano,  not  brought  to  the  inn  by  the  guest  as 
his  luggage,  but  sent  in  by  a  tradesman  for  the  guest  to  play  upon 
during  his  stay  at  the  inn,  was  not  offered  to,  nor  taken  possession  of 
by,  the  innkeeper  under  the  custom  of  the  realm  as  the  luggage  of  the 
guest,  and  therefore  that  the  piano  was  not  subject  to  the  innkeeper's 
lien.     Whether  we  should  have  agreed  with  that  decision  is  immate- 
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rial.  The  case  was  expressly  decided  on  the  ground  that  the  law  of 
innkeepers  did  not  appl}-.  It  is,  therefore,  no  authority  in  the  case 
now  before  us,  where,  as  the  learned  judge  in  the  Court  below  lias 
found,  the  goods  were  brought  to  the  inn  as  the  goods  of  the  traveller 
and  accepted  as  his  goods  by  the  innkeeper.  If  we  were  to  accede  to 
the  argument  for  the  appellants  we  should  be  making  a  new  law,  and 
our  decision  would  produce  in  very  many  cases  great  confusion  and 
hardship.  I  am  of  opinion  that  an  innkeeper  is  bound  to  take  in  goods 
with  which  a  person  who  comes  to  the  inn  is  travelling  as  his  goods, 
unless  they  are  of  an  exceptional  character;  that  the  innkeeper's  lien 
attaches,  and  that  the  question  of  whose  property  the  goods  are,  or  of 
the  innkeeper's  knowledge  as  to  whose  property  they  are,  is  imma- 
terial.    This  appeal  should,  therefore,  be  dismissed. 

Kay,  L.  J.     In  this  case  the  appellants  bring  their  action  for  the 
detention  of  certain  sewing-machines  of  which  they  are  the  owners. 
The  defence  is,  "I  am  an  innkeeper;  the  goods  in  question  came  into 
my  possession  as  the  goods  of  a  guest  at  my  inn,  and  I  have  a  lien 
upon  them  for  the  unpaid  bill  of  that  guest."      Replication,   "  You 
knew  that  they  were  not  his  goods ;  you  had  notice  that  they  did  not 
belong  to  him,  but  that  they  belonged  to  us,  the  plaintiffs."     The  ques- 
tion is,  whether  that  is  a  good  replication.     The  facts  are  :  The  appel- 
lants' traveller   went  to  the  inn  taking   some  sewing-machines   with 
him,   and    stayed   there.     Whilst  there  other   machines  were    sent  to 
him  by  his  employers,  and  those  machines  were  received  by  the  inn- 
keeper, and  were  taken  care  of  by  him,  and  were  in  his  possession. 
The  traveller  left  without  paying  his  bill  for  board  and  lodging  at  the 
inn.     I  agree  with  Wills,  J.  that  the  fact  that  some  of  the  machines 
were  sent  to  the  inn  after  the  traveller  had  gone  there  does  not  make 
any  difference;  because  the  innkeeper  accepted  them  as  he  had  ac- 
cepted the  machines  originally  brought  to  the  inn  by  the  traveller  — 
that  is,  as  the  goods  of  the  traveller  —  I  do  not  mean  his  property,  be- 
cause the  innkeeper  knew  that  they  were  the  property,  not  of  the  trav- 
eller, but  of  his  employers.     Now,  we  have  had  an  elaborate  argument, 
and  various  cases  have  been  cited  in  support  of  the  appellants'  case. 
We  asked  counsel  if  he  knew  of  a  single  case  in  which  it  had  been  held 
that  an  innkeeper  could  refuse  to  take  in  goods  of  an  ordinary  descrii> 
tion  brought  to  his  inn  by  a  commercial  traveller  for  sale  in  the  neigh- 
borhood.    No  case  of  that  kind   has  been  cited  or  could  be  found, 
although  this  business  of  commercial  travellers  has  been  carried  on  for 
a  very  great  length  of  time,  and  so  largely  that  there  is  scarcely  an  inn 
in  England  to  which  commercial  travellers  do  not  go  with  the  goods  of 
their  employers.     That  fact  is  suggestive  in  considering  the  contention 
now  put  forward.     Further,  there  is  no  case  to  be  found  in  the  books 
to  show  that  an  innkeeper  would  not  be  liable  in  the  ordinary  way  for 
the  loss  of  such  goods  so  brought  to  his  inn  by  a  commercial  traveller, 
and  so  taken  in  by  himself.     It  is,  therefore,  clear  that,  if  a  commercial 
traveller  goes  to  an  inn  with  goods  as  his  luggage  which  are  the  ordi- 
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iifiry  £joods  for  sale  of  a  commercial  traveller,  and  the  innkeeper  takes 
bim^  aTul  his  goods  in,  the  innkeeper's  liability  in  respect  ot  those  goods 
would  be  the  same  as  in  respect  of  the  personal  luggage  of  the  travel- 
ler. Tliat  being  undoubted,  we  have  to  consider  whether  the  innkeep- 
er's lion  is  defeated  by  reason  of  the  fact  that  when  he  took  the  goods 
in  he  knew,  or  had  had  notice,  that  they  were  the  property,  not  of  the 
commercial  traveller,  but  of  his  employers.  The  law  is  stated  in 
Eobinson  v.  Walter,  3  Bulstr.  269,  by  Dodderidge,  J.,  when  the  case 
first  came  before  him,  thus  :  ''  Tliis  is  a  common  inn,  and  the  defend- 
ant a  common  innkeeper,  and  this  his  retainer  here  is  grounded  upon  the 
general  custom  of  the  land :  lie  is  to  receive  all  guests  and  horses  that 
come  to  his  inn  :  He  is  not  bound  to  examine  who  is  the  true  owner  of 
the  horse  brought  to  his  inn  ;  he  is  bound,  as  he  is  an  innkeeper,  to 
receive  them,  and  therefore  there  is  very  great  reason  for  him  to  retain 
him,  until  he  be  satisfied  for  his  meat  which  he  hath  eaten  ;  and  that 
the  true  owner  of  the  horse  cannot  have  him  away,  until  he  have  satis- 
fied the  innkeeper  for  his  meat."  That  is  a  distinct  statement  that  this 
law  of  an  innkeeper's  lien  is  founded  on  the  general  custom  of  the  land, 
and  that  an  innkeeper  is  not  bound  to  inquire  to  whom  the  goods  which 
a  guest  brings  to  the  inn  belong,  but  is  bound  to  receive  them. 

Tiie  case  of  Broadwood  v.  Granara,  10  Ex.  417,  was  chiefly  relied 
on  for  the  appellants.  There  a  guest  staying  at  an  inn  went  to  a  shop- 
keeper in  the  town  and  hired  a  piano,  which  was  sent  to  him  at  the 
inn  for  the  purpose  of  plajing  on  it  during  his  stay  there,  and  the  inn- 
keeper knew  that  the  piano  was  so  hired  for  that  purpose,  and  allowed 
it  to  l)e  brought  into  his  inn.  The  Court  held  that  he  had  no  lien  upon 
it;  but  the  ground  of  the  decision  is  stated  as  clearly  as  possible  in  the 
judgments.  Pollock,  C.  B.  said  (at  p.  422)  :  "  This  is  the  case  of  goods, 
not  brought  to  the  inn  by  a  traveller  as  his  goods,  either  upon  his  com- 
ing to  or  whilst  staying  at  the  inn,  but  the}-  are  goods  furnished  for 
his  tcmporar}'  use  by  a  third  person,  and  known  by  the  innkee{)er  to 
belong  to  that  third  person.  I  shall  not  inquire  whether,  if  the  piano- 
forte had  belonged  to  the  guest,  the  defendant  would  have  had  a  lien  on 
it.  It  is  not  necessary  to  decide  that  point,  for  the  case  finds  that  it 
was  known  to  the  defendant  that  the  pianoforte  was  not  the  property 
of  the  guest,  and  that  it  was  sent  to  him  for  a  special  purpose.  Under 
these  circumstances,  I  am  clearly  of  opinion  that  the  defendant  has  no 
lien.  Parke,  B.  (at  p.  423)  said  :  "  It  is  not  necessary  to  advert  to  the 
decisions  on  the  subject  of  an  innkeeper's  lien,  because  this  is  not  the 
case  of  goods  brought  by  a  guest  to  an  imi  in  that  sense  in  which 
the  innkeeper  has  a  lien  upon  them ;  but  it  is  the  case  of  goods  sent 
to  tlie  guest  for  a  particular  purpose,  and  known  bj'  the  innkeeper  to 
he  the  property  of  another  person.  It  therefore  seems  to  me  that 
there  is  no  pretence  for  saying  that  the  defendant  has  any  lien."  Then 
follow  words  which  are  sufficient  to  determine  the  case  before  us : 
"  The  princii)le  on  which  an  innkeeper's  lien  depends  is,  that  he  is 
bound  to  receive  travellers  and  the  goods  which  they  bring  with  them 
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to  the  inn.  Then,  inasmuch  as  the  effect  of  such  lien  is  to  give  him  a 
right  to  keep  the  goods  of  one  person  for  the  debt  of  another,  the  lien 
cannot  be  claimed  except  in  respect  of  goods  which,  in  performance  of 
his  duty  to  the  public,  he  is  bound  to  receive."  An  analogous  case  to 
that  was  put  by  the  Master  of  the  Rolls  during  the  argument  of  the 
present  case.  Suppose  a  jeweller  in  the  town  sent,  with  the  knowledge 
of  the  innkeeper,  certain  jewels  to  a  guest  at  the  inn  on  approval,  and 
allowed  them  to  remain  in  the  inn  for  some  days  —  could  the  innkeeper 
claim  and  enforce  a  lien  upon  those  jewels?  I  should  think  he  could 
not,  because  they  were  sent  for  a  special  temporary  purpose,  and  the 
innkeeper  knew  it;  they  were,  therefore,  not  sent  as  the  goods  —  I 
do  not  mean  as  the  property  —  of  the  guest;  they  were  not  goods 
which  he  was  likely  to  take  about  with  him  as  his  luggage.  But,  in 
the  case  before  us,  the  goods  were  received  into  the  inn  as  the  kind  of 
goods  with  which  the  guest  was  accustomed  to  travel  in  his  employ- 
ment as  a  commercial  traveller ;  and  they  were  the  kind  of  goods 
which  the  innkeeper  would  be  bound  to  receive  without  inquiring  — 
and  he  had  no  right  to  inquire  —  to  whom  they  belonged.  If  we  were 
to  hold  that  the  innkeeper  had  no  lien  upon  them  we  should  be  effect- 
ing a  complete  revolution  in  the  custom  of  the  land,  in  accordance  with 
which  an  innkeeper,  who  receives  into  his  inn  commercial  travellers 
with  the  goods  of  their  employers  which  the  travellers  bring  there  in 
the  course  of  their  business,  is  accustomed  to  believe,  and  has  a  right 
to  believe,  that  he  has  a  lien  upon  those  goods.^ 
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Supreme  Court  of  Massachusetts.     1849. 

{Reported  5  Cush.  137.] 

Fletcher,  J.  [After  stating  the  facts,  the  instructions  requested, 
and  the  instructions  given.]  As  the  ruling  of  the  judge,  tliat  the 
defendant,  as  a  carrier,  had  a  lien  for  his  freight,  was  placed  upon 
grounds  wholly  independent  of  any  rightful  authority  in  the  agents 
of  the  Old  Clinton  line  and  the  Albany  and  Canal  line,  to  divert  the 
goods  from  the  course  in  which  the  plaintiff  had  directed  them  to  be 
sent,  and  to  forward  them  by  the  defendant's  vessel,  and  wholly  inde- 
pendent of  the  plaintiff's  consent,  express  or  implied,  the  simple  ques- 
tion raised  in  the  case  is,  whether  if  a  common-carrier  honestlv  and 
fairly  on  his  part,  without  any  knowledge  or  suspicion  of  an}-  wrong, 
receives  goods  from  a  wrongdoer,  without  the  consent  of  the  owner, 
express  or  implied,  he  may  detain  them  against  the  true  owner,  until 
his  freight  or  hire  for  carriage  is  paid  ;  or  to  state  the  question  in  other 

1  But  see  Covington  v.  Newberger,  99  N.  C.  523.  —  Ed. 
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words,  wiicther  if  goods  are  stolen  and  delivered  to  a  common-carrier, 
who  receives  them  honestly  and  fairly  in  entire  ignorance  of  the  theft, 
he  can  detain  them  against  the  true  owner,  nntil  the  carriage  is  paid. 

Il  is  certainly  remarkable,  that  there  is  so  little  to  be  found  in  the 
books  of  the  law,  upon  a  question  which  would  seem  likely  to  be  con- 
stantly occurring  in  the  ancient  and  extensive  business  of  the  carrier. 
In  the  case  of  York  v.  Grenaugh,  2  Ld.  Ray.  866,  the  decision  was, 
tiuit  if  a  horse  is  put  at  the  stable  of  an  inn  by  a  guest,  the  innkeeper 
has  a  lien  on  the  animal  for  his  keep,  whether  the  animal  is  the  prop- 
erty of  tlie  guest  or  of  some  third  party  from  whom  it  has  been  fraud- 
ulently taken  or  stolen.  In  that  case,  Lord  Chief  Justice  Holt  cited  the 
case  of  an  Exeter  common-carrier  where  one  stole  goods,  and  delivered 
them  to  the  Exeter  carrier,  to  be  carried  to  Exeter ,  me  right  owner, 
finding  the  goods  in  possession  of  the  carrier  demanded  them  of  him  ; 
upon  which  the  carrier  refused  to  deliver  them  unless  he  was  first  paid 
for  the  carriage.  The  owner  brought  tro\er,  and  it  was  held,  that  the 
carrier  might  justify  detaining  the  goods  ajrainst  the  right  owner  for  the 
carriage  ;  for  when  they  were  brought  to  nim,  he  was  obliged  to  receive 
them,  and  carry  them,  and  therefore  since  the  law  compelled  him  to 
carry  them,  it  will  give  him  a  remedy  for  the  iDremium  due  for  the 
carriage.  Powell,  J.,  denied  the  authority  of  the  case  of  the  Exeter 
carrier,  but  concurred  in  the  decision  as  to  the  innkeeper.  There  is 
no  other  report  of  the  case  of  the  Exeter  carrier  to  be  found.  Upon 
the  authority  of  this  statement  of  the  case  of  the  Exeter  carrier,  the 
law  is  laid  down  in  some  of  the  elementar}'  treatises  to  be,  that  a 
carrier,  who  receives  goods  from  a  wrongdoer  or  thief,  may  detain 
them  against  the  true  owner  until  the  carriage  is  paid. 

In  the  case  of  J^in^/  v.  Richards^  6  Whart.  418,  the  court,  in  giving 
an  opinion  upon  another  and  entirely'  different  and  distinct  point,  inci- 
deutalh"  recognized  the  doctrine  of  the  case  of  the  Exeter  carrier.  But 
until  within  six  or  seven  years  there  was  no  direct  adjudication  upon 
this  question  except  that  referred  to  in  York  v.  Grenaugh  of  the 
Exeter  carrier.  In  1843,  there  was  a  direct  adjudication,  upon  the 
question  now  under  consideration,  in  the  supreme  court  of  Michigan, 
in  the  case  of  Filch  v.  Neicherry,  1  Doug.  1.  The  circumstances  of 
that  case  were  very  similar  to  those  in  the  present  case.  There  the 
goods  were  diverted  from  the  course  authorized  by  the  owner,  and 
came  to  the  hands  of  the  carrier  without  the  consent  of  the  owner, 
express  or  implied ;  the  carrier  however  was  wholly  ignorant  of  that, 
and  supposed  they  were  rightfully  delivered  to  him  ;  and  he  claimed 
the  right  to  detain  them  until  paid  for  the  carriage.  The  owner 
refused  to  pay  the  freight,  and  brought  an  action  of  replevin  for  the 
goods.  The  decision  was  against  the  carrier.  The  general  principle 
settled  was,  that  if  a  common-carrier  obtain  possession  of  goods 
wrongfully  or  without  the  consent  of  the  owner,  express  or  implied, 
and  on  demand  refuse  to  deliver  them  to  the  owner,  such  owner  may 
bring   replevin   for  the  goods  or   trover  for   their  value.     The  case 
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appears  to  have  been  very  fully  considered  and  the  decision  is  si)i> 
ported  by  strong  reasoning  and  a  very  elaborate  examination  of 
authorities.  A  very  obvious  distinction  was  supposed  to  exist  between 
the  cases  of  carriers  and  innkeepers,  though  the  distinction  did  not 
affect  tlie  determination  of  the  case. 

This  decision  is  sui)ported  by  the  case  of  Buskirk  v.  Pttrin,  2  Hall, 
561.  There  property  was  sold  on  a  condition,  wliich  the  buyer  failed 
to  comply  with,  and  shipped  the  goods  on  board  the  defendant's  vessel. 
On  the  defendant's  refusal  to  deliver  the  goods  to  the  owner,  he  brought 
trover  and  was  allowed  to  recover  the  value,  although  the  defendants 
insisted  on  their  right  of  lien  for  the  freight. 

Thus  the  case  stands  upon  direct  and  ex[)ress  authorities.  How  does 
it  sliind  uiK)n  general  principles?  In  the  case  of  S'tltus  v.  Ecerett^ 
20  Vs'end.  2G7,  275,  it  is  said:  "The  universal  and  fundamental 
principle  of  our  law  of  personal  property  is,  that  no  man  can  be 
divested  of  his  property  without  his  consent,  and  consequently  that 
even  the  honest  purchaser  under  a  defective  title  cannot  hold  against 
the  true  proprietor."  There  is  no  case  to  be  found,  or  any  reason  or 
analogy  anywhere  suggested,  in  the  books,  which  would  go  to  show 
that  the  real  owner  was  concluded  by  a  bill  of  lading  not  given  by  him- 
self but  by  some  third  person,  erroneously  or  fraudulently.  If  the 
owner  loses  bis  property,  or  is  robbed  of  it,  or  it  is  sold  or  pledged 
without  his  consent,  by  one  who  has  only  a  temporary  right  to  its  use 
b}'  hiring  or  otherwise,  or  a  qualified  possession  of  it  for  a  specific 
purpose,  as  for  transportation,  or  for  work  to  be  done  upon  it,  tlie 
owner  (tan  follow  and  reclaim  it  in  the  possession  of  any  person, 
however  innocent. 

U[j()n  this  settled  and  universal  principle,  that  no  man's  property 
can  be  taken  from  him  without  his  consent,  express  or  implied,  the 
books  are  full  of  cases,  many  of  them  hard  and  distressing  cases, 
where  honest  and  innocent  persons  have  purchased  goods  of  others 
api)arently  the  owners,  and  often  with  strong  evidence  of  ownership, 
but  who  yet  were  not  the  owners,  and  the  purchasers  have  been 
obliged  to  surrender  the  goods  to  the  true  owners,  though  wholly  with- 
out remedy  for  the  money  paid.  There  are  other  hard  and  distressing 
cases  of  advances  made  honestly  and  fairly  by  auctioneers  and  com- 
mission merchants,  upon  a  pledge  of  goods  by  persons  apparently  hav- 
ing the  right  to  pledge,  but  who  in  fact  had  not  any  such  right,  and  the 
pledgees  have  been  subjected  to  the  loss  of  them  by  the  claiip  of  the 
rightful  owner.  These  are  hazards  to  which  persons  in  business  arc 
continually  exposed  by  the  operation  of  this  universal  principle,  that  a 
man's  property  cannot  be  taken  from  him,  without  his  consent.  Why 
should  tlie  carrier  be  exempt  from  the  operation  of  this  universal 
principle?  Why  should  not  the  principle  of  caveat  emptor  apply  to 
him?  The  reason,  and  the  only  reason,  given  is,  that  he  is  obliged  to 
receive  goods  to  carry,  and  should  tlierefore  have  a  right  to  detain  the 
goods  for  his  pay.     But  he  is  not  bound  to  receive  goods  from  a  wrong- 
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doer.  He  is  bound  only  to  receive  goods  from  one  who  may  right- 
fully deliver  them  to  him,  and  he  can  look  to  the  title,  as  well  as 
persons  in  other  pursuits  and  situations  in  life.  Nor  is  a  carrier  bound 
to  receive  goods,  unless  the  freight  or  pay  for  the  carriage  is  first  paid 
to  him  ;  and  he  may  in  all  cases  secure  the  payment  of  the  carriage  in 
atlvance.  In  the  case  of  ICinff  v.  Michanh,  6  Wliart.  418,  it  was 
decided  that  a  carrier  may  defend  himself  from  a  claim  for  goods  by 
the  person  who  delivered  them  to  him,  on  the  ground  that  the  bailor 
was  not  the  true  owner,  and  therefore  not  entitled  to  the  goods. 

The  common-carrier  is  responsible  for  the  wrong  deliver}-  of  goods, 
though  innocently  done,  upon  a  forged  order.  Why  should  not  his 
obligation  to  receive  goods  exempt  him  from  the  necessity  of  deter- 
mining the  right  of  the  person  to  whom  he  delivers  the  goods,  as  well 
as  from  the  necessity  of  determining  the  right  of  the  i)erson  from  whom 
he  receives  goods?  Upon  the  whole,  the  court  are  satisfied,  that  upon 
the  adjudged  cases,  as  well  as  on  general  principles,  the  ruling  in  this 
case  cannot  be  sustained,  and  that  if  a  carrier  receives  goods,  though 
innocently,  from  a  wrongdoer,  without  the  consent  of  the  owner, 
express  or  implied,  he  cannot  detain  them  against  the  true  owner,  until 
the  freight  or  carriage  is  paid.^ 


GILSON  V.   GWINN. 
Supreme  Court  of  Massachusetts.     1871. 

[Reported  107  Mass.  126.] 

Tort  for  the  conversion  of  a  sewing  machine.  At  the  trial  in  the 
superior  court  before  Beed,  J.,  the  plaintiff  introduced  evidence  tend- 
ing to  show  that,  being  the  owner  of  the  machine,  he  let  it  to  Betsey 
liimton  for  a  dollar  a  week,  payable  in  advance  ;  that  she  paid  for 
some  weeks,  l)ut  afterwards  stopped  payment ;  that  sojne  time  after 
she  stopped  payment  she  moved  from  Springfield  Street  in  Boston, 
where  she  had  been  living,  to  Myrtle  Street,  and  employed  the  defend- 
ant, who  was  licensed  to  remove  finmiture  from  place  to  place  in  Bos- 
ton, to  remove  her  furniture,  including  the  machine,  to  Myrtle  Street; 
that  she  neglected  to  pay  the  defendant,  who  thereupon  retained  the 
machine,   claiming  a  lien  thereon  for  his  services ;  that  the  plaintiff, 

1  Clark  V.  Lowell  Sp  Lnwrenre  R.  R.  Co.,  9  Gray,  231  ;  Jones  v.  Boston  ^  Albani/ 
li.  R.  Co.,  63  Me.  188;  Fitch  v.  Newberry,  1  Doiiii^lass  (Mich.),  1,  accord.  Contra, 
semble,  Waugh  v.  Denham,  16  Ir.  C.  L.  405  ;  King  v.  Richards,  6  Whart.  418.  Wlien 
a  first  carrier  has  delivered  goods  to  a  second  carrier  against  the  shipper's  orders, 
the  second  carrier  is  often  given  a  lien,  on  t1ie  ground  that  the  first  carrier  was  the 
shipper's  agent.  Patten  v.  U.  P.  Ry.  Co.,  29  Fed.  R.  590 ;  Briqgs  v.  Boston  ^  Lowell 
R.  R.  Co.,  6  Allen,  246 ;  Vaughan  v.  Providence  Sr  W.  R.  R.  Co.,  13  R.  I.  578.  See 
Denver  §•  R.  G.  Ry.  Co.  v.  Hiil,  13  Colo.  35.  —  Ed. 
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having  subsequently  gone  to  Springfield  Street  and  ascertained  that  the 
lessee  had  moved  to  Myrtle  Street,  called  on  her  there  and  learned  that 
the  defendant  had  the  machine  ;  and  that  he  then  saw  the  defendant, 
and  desired  him  to  accept  a  deposit  of  other  goods  of  the  lessee  in 
place  of  the  machine,  but  the  defendant  refused,  and  he  then  demanded 
the  machine. 

The  defendant  offered  no  evidence,  and  the  judge  ruled  that  lie  had 
no  lien.  The  jury  returned  a  verdict  for  the  })laiiitiff,  and  tlie  judge 
reported  the  ease  for  the  consideration  of  this  court ;  if  the  ruling  was 
correct,  the  verdict  to  stand  ;  if  on  the  facts  reported  the  defendant 
had  a  lien  on  the  machine,  then  judgment  to  be  for  the  defendant. 

(7.  IT.  Hudson^  for  the  defendant. 

J  F.  ^yilson,  for  the  plaintift',  was  stopped  by  the  court. 

Wells,  J.  The  lessee  of  the  sewing  machine  had  a  right  of  posses- 
sion until  demand  of  return  by  the  owner;  but  she  had  no  right  of 
pro[)crty  which  she  could  transfer,  and  no  authority  by  which  she  could 
confer  any  right  of  property  upon  another.  She  could  not,  therefore, 
give  the  defendant  a  lien  upon  the  property  for  its  carriage  for  her  con- 
venience and  at  her  request  alone. 

The  defendant  not  having  a  lien  upon  the  property  as  against  the 
owner,  his  possession  became  wrongful  when  he  refused  to  surrender  it 
to  the  plaintiff  on  demand  therefor. 

Judgment  on  the  verdict  for  the  plaintiff ? 


SINGER  MANUFACTURING   CO.  v.  LONDON  c&  SOUTH 
WESTERN    RAILWAY   CO. 

Queen's  Bench.     1894. 
[Reported  1  Q.  B.  Div.  833.] 

Appeal  from  the  decision  of  the  judge  of  the  Southwark  Counts- 
Court. 

The  plaintiffs  b}'  an  agreement  let  to  one  Woodman  a  sewing  ma- 
chine. Woodman  undertaking  to  pay  to  them  a  rent  of  Is.  Qd.  per 
week  payable  weekh'  in  advance,  and  it  was  agreed  that  at  an}'  time 
during  the  hire  Woodman  might  become  the  purchaser  of  the  machine 
b}'  payment  of  the  price,  and  that  in  such  case  credit  should  be  given 

^  As  to  the  power  of  the  mortgagor  of  chattels  to  create  a  lien  on  them  against 
the  mortgagee,  see  Case  v.  Allen,  21  Kan.  217;  Sma'l  v.  Robinson,  69  Me.  4"2o ; 
Hammond  v.  Danielson,  126  Mass.  294  ;  Storms  v.  Smith,  1.37  Mass.  201  ;  Howes  v. 
Newcomh,  146  Mass.  76  ;  Ljfnde  v.  Parker,  155  Mass.  481;  Sargent  v.  Usher,  55  N.  H. 
2S7;   Wright  v.  Sherman,  3  S.  D.  290. 

As  to  the  power  of  an  officer  who  seizes  chattels  on  legal  process,  to  create  a  lien 
on  them  against  their  owner,  see  Binns  v.  Pigot,9  C.  &  P.  208;  J.  I.  Case  Plow 
Works  V.  Union  Iron  Works,  56  Mo.  Ap.  1.  —  Ed. 
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for  all  payments  previously  made  under  the  agreement.  Unless  and 
until  a  purchase  was  effected,  the  machine  was  to  continue  the  sole  prop- 
erty of  the  plaintiffs,  and  Woodman  was  to  remain  bailee  only  o^  it. 

in  May,  1893,  "Woodman  deposited  the  sewing  machine  in  the  cloak 
room  belonging  to  the  defendants  at  Waterloo  Station,  and  received  a 
ticket  on  which  was  printed  among  other  conditions,  "  Articles  depos- 
ited in  the  cloak  rooms  for  more  than  48  hours  will  be  charged  Id. 
extra  for  each  package  per  diem  for  the  first  calendar  month,  and  2/. 
per  week  or  part  of  a  week  for  the  second  and  third  calendar  months. 
.  .  .  Articles  left  in  the  cloak  rooms  for  twelve  months  are  liable  to  he 
sold,  and  the  company  will  not  hold  itself  responsible  to  account  fur 
the  proceeds." 

Woodman  subsequently  made  default  in  the  payment  of  the  weekly 
rent,  and  in  October,  1893,  he  forwarded  the  cloak-room  ticket  to  the 
plaintiffs.  The  defendants  refused  to  deliver  the  sewing  machine  to 
the  plaintiffs  until  they  were  paid  4s.,  whieh  was  admitted  to  be  tlie 
amount  of  their  charges  in  accordance  with  the  condition  indorsed  on 
the  cloak-room  ticket.  The  plaintiffs  then  brought  this  action  to  re- 
cover the  machine,  and  the  defendants  counter-claimed  for  the  is. 

The  county  court  judge  held  that  the  defendants  had  a  lien  on  the 
sewing  macliine  in  respect  of  these  charges,  and  gave  judgment  for 
them  on  claim  and  counter-claim.  He,  however,  gave  leave  to  ap- 
peal,  and  the  plaintiffs  appealed. 

Cl((er  and  JV.  liussell,  for  the  plaintiffs.  The  depositary  of  chattels 
has  no  right  of  lien  as  against  the  true  owner.  The  only  exceptions  to 
this  rule  are  in  the  cases  of  innkeepers,  who  have  a  lien  on  all  goods 
left  with  them  in  that  character,  and  of  carriers,  who  have  a  lien  on  all 
goods  entrusted  to  them  for  carriage.  It  is  not  suggested  that  this 
sewing  machine  was  entrusted  to  the  defendants  as  common  carriers. 
No  doubt  as  against  the  depositor  the  defendants  would  be  entitled  to 
retain  the  macliine  until  these  charges  for  warehousing  were  paid ;  but 
it  cannot  be  contended  that  the  plaintiffs  gave  him  authority  to  deposit 
the  machine  with  the  defendants  so  as  to  make  them  responsible  to 
the  defendants  for  these  warehouse  charges,  It  is  clear,  therefore, 
that  the  counter-claim  cannot  be  sustained,  and  consequently,  since  the 
defendants  have  no  right  to  recover  these  warehouse  charges  from  the 
plaintiffs,  the}'  have  no  lien  for  those  charges  as  against  them  :  Castel- 
lain  V.  Thompson^  13  C.  B.  n.  s.  105  ;  Hiscox  v.  Greenwood,  4  Esp. 
174;  UolUs  V.  Claridge,  4  Taunt.  807. 

Adand,  for  the  defendants.  It  is  admitted  that  the  counter-claim 
cannot  be  sustained  since  no  express  authority  to  the  depositor  from 
the  plaintiffs  can  be  shown,  and  it  must,  therefore,  be  treated  as  with- 
drawn. The  defendants,  however,  have  a  lien  on  the  machine  for  the 
payment  of  these  charges.  They  received  it  as  warehousemen,  not  as 
carriers,  and  as  such  they  have  a  lien  upon  it :  Bex  v.  Humphern, 
M'Cl.  &  Y.  173  ;  Moet  v.  Pickering,  8  Ch.  D.  372.  The  principle  on 
which  innkeepers  and  carriers  have  a  lien  on  goods  entrusted  to  them 
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for  their  charges  as  against  all  the  world  is  that  the}'  are  boiinrl  to  re- 
ceive such  goods  for  storage  or  carriage  respectively :  JSFaylor  v.  3Ian- 
gles^  1  Esp.  109.  The  defendants  are  also  bound  to  provide  cloak 
rooms  at  railway  stations,  and  to  receive  goods  into  them,  and,  there- 
fore, the  same  principle  applies.  By  §  2  of  the  Railway  and  Canal 
Traffic  Act,  1854  (17  &  18  Vict.  c.  31),  every  railway  company  shall 
according  to  its  powers  afford  all  reasonable  facilities  for  the  receiv- 
ing and  forwarding  and  delivering  of  traffic  on  their  railway.  Traffic 
is  defined  by  §  1  to  include  passengers  and  their  luggage  and  goods, 
and  a  cloak  room  for  the  reception  of  the  luggage  and  goods  of  pas- 
sengers is  such  a  reasonable  facility  as  a  railway  company  are  bound 
to  supply:  South  Eastern  Raihray  Co.  v.  Railway  Commissioners, 
6  Q.  -B.  D.  586.  The  right  of  warehousemen  to  a  lien  for  their  cliarges 
was  recognized  in  De  Rothschild  v.  Morrison^  Kekexnch  &  Co..,  24 
Q.  B.  D.  750,  which  shows  that  if  the  defendants  in  this  ease  had  in- 
terpleaded they  would  have  been  entitled  to  these  charges. 

Chier.  in  reply.  De  Rothschild  v.  3Iorrison,  Kekeicich  &  Co., 
24  Q.  B.  D.  750,  was  a  decision  on  Order  lvii.,  r.  15,  and  did  not 
refer  to  the  question  of  lien.  The  lien  of  carriers  and  innkeepers  is  not 
dependent  on  their  obligation  to  receive  goods:  Threfall  v.  Boricick, 
Law  Rep.  10  Q.  B.  210. 

Mathew,  J.     I  think  that  this  appeal  must  be  dismissed. 

The  material  facts  are  these.  One  Woodman,  the  hirer  of  a  sewing 
machine,  deposited  it  at  the  cloak  room  belonging  to  the  defendants  at 
"Waterloo  Station.  The  charges  for  which  the  defendants  now  claim  a 
lien  on  the  machine  were  incurred  in  respect  of  the  deposit  of  the  arti- 
cle there.  The  hirer,  it  would  appear,  after  a  time  made  up  his  mind 
not  to  release  the  article,  and  gave  notice  to  the  owners  where  it  was. 
It  was  held  by  Woodman  under  a  hire-purchase  agreement,  and,  at  the 
time  this  notice  was  given,  a  considerable  amount  of  instalments  re- 
mained unpaid.  Thereupon  the  plaintiffs  demanded  the  possession  of 
the  sewing  machine  from  the  defendants,  and  the  defendants  claimed  a 
lien  upon  it  for  their  charges  for  the  time  during  which  the  article  had 
remained  in  their  cloak  room.  Now,  it  could  not  be  disputed  that  the 
hirer  was  entitled,  while  he  was  in  possession  of  this  article,  to  carry  it 
by  train  and  to  incur  such  charges  in  respect  of  it  as  a  passenger  by 
train  does  incur.  Whatever  the  origin  of  the  rule,  it  is  not  necessary 
to  discuss  now ;  but  it  is  clear  law  that  a  carrier  would  have  on  the 
article  so  carried  a  lien  for  the  charges  incurred  in  respect  of  its  car- 
riage. The  sole  question  now  is  whether  the  same  principle  applies  to 
the'charges  incurred  in  respect  of  its  safe  custody  in  the  cloak  room. 

Tiie  history  of  the  cloak  room  at  railway  stations  is  supplied  by  the 
Railway  and  Canal  Traffic  Act,  1854.  There  it  is  enacted  that  a 
railway  company  shall  afford  reasonable  facilities  for  receiving,  for- 
warding, and  delivering  traffic.  One  of  the  most  reasonable  of  such 
facilities  is  the  cloak  room  at  railway  stations,  which  has  been  long 
established  in   accordance  with  that  Act  of  Parliament.     The  cloak 
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room  at  Waterloo  Station  existed  under  that  Act  of  Parliament,  and  it 
is  said  tlic  principle  that  apjjlies  to  the  contract  of  carriage  ap[)lies  to 
tliis  cloak  room,  which  is  provided  by  the  compan}-  as  part  of  the  rea- 
sonable facilities  for  tlie  trallic  on  the  line.  It  seems  to  me  that  that 
arginnent  is  a  sound  one,  and  tliat  tlie  same  principle  applies.  Tlie 
Hl'U  which  the  defendants  had  as  carriers  they  had  also  as  owners  of 
the  cloak  room,  and  they  were  entitled,  in  my  opinion,  to  have  pa\- 
ment  of  their  charges  in  respect  of  the  machine  before  delivery  to  tlie 
plaint  ilfs. 

Th:it  was  the  opinion  of  the  county  court  judge.     I  see  no  reason  to 
diflvr  from  it,  and  the  appeal  must  be  dismissed. 

Collins,  J.  I  am  of  the  same  opinion.  I  think  the  sewing  macliine 
in  this  case  must  be  taken  to  be  deposited  in  the  cloak  room  just  in  the 
same  way  and  subject  to  the  same  rights  as  if  it  were  entrusted  to  a 
cai'rier  for  the  purpose  of  carriage.  I  think,  that  having  regard  to 
modern  decisions  and  the  rising  standard  of  convenience  to  which  rail- 
way companies  are  obliged  to  conform,  the  cloak  room  is  now  to  be 
regarded  simpl}'  as  one  of  the  necessar\'  and  reasonable  facilities  inci- 
dent to  the  carriage  of  passengers  and  their  baggage.  The  company 
are  common  carriers  of  passengers'  luggage,  and  if  they  carried  this 
sewing  machine  they  would  be  common  carriers  of  this  sewing  machine, 
and  would  have  a  lien  upon  it  against  all  the  world  in  respect  of  the 
cost  of  carrying  it.  I  do  not  see  why  the}'  should  not  equally  have  a 
lien  for  receiving  it  and  warehousing  it  in  their  cloak  room  The  same 
principle  lies  at  the  root  of  both.  The}'  are  under  an  obligation  now 
to  give  reasonable  facilities  for  the  receipt  and  safe  custody  of  baggage, 
and  it  was  in  the  performance  of  that  obligation  that  they  received 
this  sewing  machine.  Therefore,  on  that  ground  it  seems  to  me  the 
lien  is  good,  not  onl}'  against  the  person  depositing  it,  but  against  the 
owner.  I  think  in  this  case  the  lien  may  also  be  rested  on  another 
ground;  and  that  is,  that  the  person  who  deposited  this  machine  was, 
as  between  himself  and  the  owner  of  it,  entitled  to  the  possession  of  it 
at  the  time  he  deposited  it.  He  was  entitled  to  it  under  a  contract  of 
hire,  which  gave  him  the  right  to  use  it,  I  presume,  for  all  reasonable 
purposes  incident  to  such  a  contract,  and  among  them,  I  take  it,  he 
acquired  the  right  to  take  the  machine  with  him  if  he  travelled,  and  to 
deposit  it  in  a  cloak  room  if  he  required  to  do  so.  In  the  course  of 
that  reasonable  user  of  the  machine,  and  before  the  contract  of  bail- 
ment was  determined,  he  gave  rights  to  the  railway  company  in  respect 
of  the  custody  of  it.  I  think  those  rights  must  be  good  against  the 
owners  of  the  machine,  who  had  not  determined  the  hire-purchase 
agreement  at  the  time  that  those  rights  were  acquired  by  the  railway 
company.  If  the  owners  subsequently  determined  that  agreement, 
they  must  determine  it  subject  to  the  rights  which  had  been  acquired, 
tiiat  is,  subject  to  the  lien  of  the  defendants  for  their  charges. 

I  think,  therefore,  that  on  both  those  grounds  the  judgment  of  the 
county  court  judge  is  right,  and  the  appeal  ought  to  be  dismissed. 

A2)peal  dismissed ;  leave  to  appeal  given. 
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C.     Loss  of  Lien. 

JOi^ES   V.   PEARLE. 
King's  Bench.     1723. 

[Reported  1  Stra.  557.] 

In  troA-er  for  three  horses,  the  defendant  pleaded,  that  he  kept  a 
pubUc  inn  at  Glastenbury,  and  that  the  plaintiff  was  a  carrier  and  used 
to  set  up  his  horses  there,  and  £36  being  due  to  him  for  the  keeping 
the  horses,  which  was  more  than  they  were  worth,  he  detained  and  sold 
t\\em,  2^1'' >ut  ei  bene  Hcuit:  and  on  demurrer  judgment  was  given  for 
the  plaintiff,  an  innkeeper  having  no  power  to  sell  horses,  except 
within  the  city  of  London.  2  Roll.  Abr.  85 ;  1  Vent.  71 ;  Mo.  876 ; 
Yel.  67.  And  besides,  when  the  horses  had  been  once  out,  the  power 
of  detaining  them  for  what  was  due  before  did  not  subsist  at  their  com- 
ing in  again.  Wllkins  v.  Carmichael,  Doug.  105  ;  Co.  Bank.  Laws, 
516,  3  ed. 


M'COMBIE   V.    DAVIES. 
King's  Bench.      1805. 

[Re;iortcd  7  East,  5] 

This  action  of  trover  for  tobacco  having  gone  to  a  second  trial,  in 
consequence  of  tlie  o[jiniou  of  the  court  delivered  in  Trinity  term  last, 
6  East,  538,  when  it  was  considered  that  the  defendant's  taking  an  as- 
signment of  the  tobacco  in  the  King's  warehouse  by  way  of  pledge  from 
oiTe  Coddan,  a  broker,  who  liad  purchased  it  there  in  his  own  name  for 
his  iM-incipal,  tlie  plaintiff  (after  wliich  assignment  the  tobacco  stood 
in  the  defendant's  name  in  the  warehouse,  and  could  only  be  taken  out 
by  his  authority),  and  the  defendant's  refusing  to  deUver  it  to  the 
plaintiff  after  notice  and  demand  by  him,  amounted  to  a  conversion. 
The  defence  set  up  at  the  second  trial  was,  that  the  plaintiff  being  in- 
debted to  Coddan  his  broker  in  £30  on  the  balance  of  his  account;  and 
he  having  a  lien  upon  the  tobacco  to  that  amount  while  it  continued  in 
his  nam^  and  possession,  the  defendant  who  claimed  by  assignment 
from  Coddan  for  a  valuable  consideration  stood  in  his  place  and  was 
entitled  to  retain  the  tobacco  for  that  sum;  and  therefore  that  the 
l)hiintiff  not  having  tendered  this  £30  ought  to  be  nonsuited.  Lord 
Elleriborough,  C.  J.,  however,  being  of  opinion  that  the  lien  was  per- 
sonal, and  could  not  be  transferred  by  the  tortious  act  of  the  broker 
,,le.lging  the  goods  of  his  principal,  the  plaintiff  recovered  a  verdict  for 
the  value  of  the  tobacco. 


100  m'combie  v.  davies. 

The  Solicitor- General  now  moved  to  set  aside  the  verdict,  find 
cither  to  enter  a  nonsuit  or  have  a  new  trial ;  upon  the  ground  that  the 
defendant  who  stood  in  the  place  of  Coddan,  and  was  entitled  to  avail 
himself  of  all  the  rights  which  Coddan  had  against  his  principal,  could 
not  have  the  goods  taken  out  of  his  hands  by  the  principal  without 
receiving  the  amount  of  Coddan's  claim  upon  them.  And  in  answer  to 
the  case  of  Uauhlgny  v.  Duval,  5  Term  Rep.  604  (which  was  sug- 
gested as  establishing  a  contrary  doctrine),  he  observed  that  Lord 
Kenvon  was  of  opinion  at  the  trial,  that  the  principal  could  not  recover 
his  goods  from  the  pawnee,  to  whom  they  had  been  pledged  by  the 
factor,  without  tendering  to  the  pawnee  the  sum  advanced  by  him, 
which  was  within  the  amount  of  the  factor's  lien  upon  the  goods  for  his 
t^eneral  balance ;  and  that  his  Lordship  seemed  to  retain  that  opinion 
when  the  case  was  moved  in  court,  though  the  rest  of  the  bench  differed 
from  him.     But  — 

Lord  Ellenborough,  C.  J.,  said,  that  nothing  could  be  clearer  than 
that  liens  were  personal,^  and  could  not  be  transferred  to  third  persons 
by  any  tortious  pledge  of  the  principal's  goods.  That  whether  or  not 
a  lien  might  follow  goods  in  the  hands  of  a  third  person  to  whom  it  was 
delivered  over  by  the  party  having  the  lien,  purporting  to  transfer  his 
riglit  of  lien  to  the  other,  as  his  servant,  and  in  his  name,  and  as  a  con- 
tinuance in  effect  of  his  own  possession  ;  ^  yet  it  was  quite  clear  that  a 
lien  could  not  be  transferred  b}"  the  tortious  act  of  a  broker  pledging 
the  goods  of  his  principal,  which  he  had  no  authority'  to  do.  That  in 
Daubigny  v.  Duval,  though  Lord  Ken3^on  was  at  first  of  opinion  that 
there  ought  to  have  been  a  tender  to  the  pawnee  of  the  sum  for  which 
the  goods  had  been  pledged  by  the  factor,  within  the  extent  of  his  lien, 
in  order  to  entitle  the  plaintiff  to  recover ;  j'et  after  the  rest  of  the 
court  had  expressed  a  different  opinion,  on  which  he  at  that  time  only 
stated  his  doubts,  he  appears  in  the  subsequent  case  of  Sweet  and 
another.  Assignees  of  Gard  v.  Pym,  1  East,  4,  to  have  fully  acceded 
to  their  opinion ;  for  he  there  states  that  *'  the  right  of  lien  has  never 
been  carried  further  than'  while  the  goods  continue  in  the  possession  of 
the  party  claiming  it."  And  afterwards  he  says,  "  In  the  case  of  Kin- 
loch  \.  Craig,  3  Term  Rep.  119,  afterwards  in  Dom.  Proc.  ib.  786, 
wliere  I  had  the  misfortune  to  differ  from  m}-  brethren,  it  was  strongly 
insisted  that  the  right  of  lien  extended  beyond  the  time  of  actual  pos- 
session ;  but  the  contrary  was  ruled  b}'  this  court,  and  afterwards  in 
the  House  of  Lords." 

His  Lordship  then,  after  consulting  with  the  other  judges,  declared 
that  the  rest  of  the  court  coincided  with  him  in  opinion,  that  no  lien 
was  transferred  by  the  pledge  of  the  broker  in  this  case  ;  and  added, 
tiiat  he  would  have  it  fully  understood  that  his  observations  were  ap- 

1  One  who  has  a  lien  lias  no  interest  which  can  be  taken  on  execution  against 
him.  Lerjg  v.  Emns,  6  M.  &  W.  36;  Lovett  v.  Brown,  40  N.  H.  611.  Otherwise  in 
case  of  a  pledgee.     In  re  Rollason,  34  Ch.  D.  495.  —  Ed. 

»  See  Jarjuith  v.  Am.  Exp.  Co.,  60  N.  H.  61.  — Ed. 
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plied  to  a  tortious  transfer  of  the  goods  of  the  principal  by  the  broker 
undertaking  to  pledge  them  as  his  own  ;  and  not  to  the  case  of  one 
who,  intending  to  give  a  security  to  another  to  the  extent  of  his  lien, 
delivers  over  the  actual  possession  of  goods,  on  which  he  has  the  lien, 
to  that  other,  with  notice  of  his  lien,  and  appoints  that  other  as  his 
servant  to  keep  possession  of  the  goods  for  him  ;  in  which  case  he 
might  preserve  the  lien. 

Pek  Curiam,  i^wfe  refused.^ 


BOARDMAN  v.   SILL.  ' 

Nisi  Pkius.     1808. 

[Reported  1  Camp.  410,  note.] 

Trover  for  some  brandy,  which  lay  in  the  defendant's  cellars,  and 
which,  when  demanded,  he  had  refused  to  deUver  up,  saying  it  was  his 
own  property.  At  this  time  certain  warehouse  rent  was  due  to  the 
defendant  on  account  of  the  brandy,  of  which  no  tender  had  been 
made  to  him.  The  Attorney- General  contended  that  the  defendant 
had  a  lien  on  the  brandy  for  the  warehouse  rent,  and  that  till  thib 
was  tendered,  trover  would  not  lie.  But  Lord  Ellenborough  con- 
sidered, that  as  the  brandy  had  been  detained  on  a  different  ground, 
and  as  no  demand  of  warehouse  rent  had  been  made,  the  defendant 
mast  be  taken  to  have  waived  his  lien,  if  he  had  one,—  which  would 
admit  of  some  doubt.     The  plaintiff  had  a  verdict.^ 


WHITE  V.   GAINER. 
Common  Pleas.     1824. 

{Reported  2  Bing.  23.] 

Trover  for  eight  pieces  of  cloth.  At  the  trial  before  Park,  J., 
Gloucester  Lent  Assizes,  1824,  it  appeared  that  on  the  9th  of  July, 
1822,  Symes,  a  clothier,  hearing  that  a  bailiff  was  in  his  house,  went  to 
sleep  at\he  house  of  the  defendant,  Gainer  (a  dyer  and  miller  of  cloth), 
to  whom  he  was  considerably  indebted  for  work  done  in  the  course  of 

1  See  Story,  Bailm.  §§  325,  826.  "  In  McCombie  v.  Davies,  the  decision  went  so  far 
as  to  hold  that  a  pledge  by  a  fector  was  so  totally  tortious  as  not  even  to  transfer 
the  lien  which  the  pledgor  himself  had.  This  decision  is  made  no  longer  law  l^)'  the 
enrlier  Factors  Acts.  .  .  .  And  by  the  second  section  of  that  Act  (4  G.  IV.  c  83), 
the  le-iMature  repealed  MrComhie  v.  Davies  in  so  far  as  it  was  applicable  to  those 
takin-^pledges  from  consignees;  but  that  Act  did  not  alter  the  established  law  as  to 
ple.lging,  with  regard  to  others  than  consignors  and  consignees."  Cole  v  JSorth. 
Western  Bank,  L.  R.  10  C.  P.  354,  364,  367.  —Ed. 

2  See  Lcrrd  v.  Jones,  24  Me.  439.  —  Ed. 
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his  husiness.  The  next  day  Symes,  by  way  of  securing  Gainer,  sold 
to  hiiu  the  pieces  of  cloth  in  question,  together  with  several  others, 
delivering  a  bill  of  parcels  bearing  date  a  few  days  before.  On  the 
first  of  August  a  commission  was  issued  against  Symes,  who  was  de- 
clared a  bankrupt  on  the  19th. 

In  September,  the  plaintiffs  demanded  the  cloths  in  question  of  tlie 
defendant,  who  refused  to  deliver  them  up,  saying,  "He  might  as  well 
give  up  everv  transaction  of  his  life,"  but  making  uo  demand.  In  a 
conversation"' in  the  March  ensuing  be  said,  "The  thing  might  have 
been  settled  long  ago  if  the  assignees  would  have  allowed  him  his  de- 
mand for  milling  and  rowing  the  eight  pieces  of  cloth."  The  value  of 
the  cloths  in  dis°Kite  was  £98  36\,  and  the  defeiulant's  general  balance 
against  Symes  for  raiUing,  dyeing,  and  rowing  cloth,  £188  lis.  It  was 
contended  at  the  trial  that  the  defendant's  lien,  as  far  as  he  had  any, 
was  merged  in  the  purchase  of  the  cloth  ;  and  that  at  all  events  he  had 
waived  it  by  not  making  any  claim  in  respect  of  it  when  the  cloth  was 
demanded.  The  learned  judge  directed  the  jury  that  the  plaintiffs,  pre- 
viously to  their  demand,  ought  to  have  tendered  at  least  the  amount  of 
the  lien  for  workmanship  on  the  cloths  in  dispute ;  but  he  reserved  the 
point  as  to  the  merger  of  the  lien  for  the  consideration  of  this  court. 
A  verdict  having  been  found  for  the  defendant,  on  the  issue  as  to  these 
eight  pieces  of  cloth, 

Taddy,  Serjeant,  now  moved  for  a  rule  7nsi  to  set  aside  this  verdict 
and  have  a  new  trial,  on  the  grounds  urged  at  the  assizes  ;  and  be  cited 
Boardiniin  v.  Sill,  1  Camp.  410,  to  show  that  the  defendant  had 
waived  his  lien,  by  not  specifying  and  insisting  on  it  at  the  time  the 
cloths  were  demanded  of  him. 

Best,  C.  J.  I  agree  in  the  law  as  laid  down  in  Boardman  v.  SlU^ 
but  not  in  the  application  of  it  now  proposed.  In  that  case  it  was 
holden  that  if  a  party,  when  goods  are  demanded  of  him,  rests  his  re- 
fusal upon  grounds  other  than  that  of  lien,  he  cannot  afterwards  resort 
to  his  lien  as  a  justification  for  retaining  them.  Therefore  if,  even  in 
this  case,  the  defendant,  when  applied  to  to  deliver  the  goods,  had 
said,  "  I  bought  them,  they  are  my  property,"  I  should  have  holden 
there  was  a  waiver  of  his  lien  ;  but  he  said  no  such  thing,  but  only,  "if 
I  deliver  them,  I  may  as  well  give  np  every  transaction  of  my  life," 
Now,  his  business  was  that  of  a  miller  of  cloth,  and  if  he  had  given 
up  his  lien  in  this  instance,  he  might  have  been  called  on  to  do  so 
always  ;  he  therefore  refused  to  deliver  them,  and  it  was  then  for  the 
plaintiffs  to  consider  what  offer  they  should  make.  It  has  been  urged 
that  he  bought  them  after  the  bankruptcy.  If  that  were  so,  he  stands 
in  the  same  situation  as  every  other  purchaser  under  the  same  circum- 
stances ;  the  purchaser  is  liable  to  restore  them  to  the  assignees,  but 
the  assignees  must  take  them  subject  to  such  rights  as  had  accrued 
previously  to  their  claim,  and  the  bankruptcy  of  the  bailor  will  not  de- 
prive the  defendant  of  the  riglit  to  which  he  is  entitled,  —  the  right  of 
lien.     It  might  have  been  otherwise  if  the  defendant,  when  called  on  to 
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surrender  the  goods,  had  relied  on  the  purchase ;  but  this  was  not  the 
case,  and  the  verdict  must  stand. 

Park,  J.  If  the  defendant,  on  the  first  conversation,  had  said  any- 
thing inconsistent  with  the  claim  of  lien  there  might  have  been  some 
ground  for  this  application  ;  but  the  transactions  of  his  life  were  milling 
and  rowing  cloth,  and  those  were  the  transactions  which  he  said  he 
iiight  as  well  give  up,  if  he  gave  up  this.  The  subsequent  conversa- 
tion puts  the  matter  out  of  doubt,  when  he  declared  the  thing  might 
have  been  settled,  if  his  demand  for  milling  and  rowing  the  cloth  had 
been  allowed;  and  this  cl-earl}'  shows  he  never  intended  to  relinquish 
his  lien. 

BuRROuGH,  J.  If  he  had  said  he  purchased  the  cloth,  and  that  the 
lien  formed  part  of  the  price,  there  might  be  some  ground  for  the 
motion.     But  it  is  clear  the  fact  was  not  so,  Bule  refused. 
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Common  Pleas.     1828. 

[Reported  5  Sing.  1.30.] 

Trover  for  the  conversion  of  certain  race-horses.  At  the  trial 
before  Burroughs  J.,  last  Hertford  assizes,  it  appeared  that  these  horses 
had  been  placed  by  Lawton  with  the  defendant  Messer,  a  trainer,  and 
were  by  him  kept  and  trained  for  running.  Lawton  being  indebted  to 
Messer  for  his  services  in  this  respect,  and  for  the  keep  of  the  horses, 
and  being  insolvent,  Messer  obtained  a  judgment  against  him  on  the 
5th  of  May,  1827,  for  £227,  upon  which  he  issued  afi.fa.,  on  the  16th 
of  the  same  month,  returnable  on  the  23d.  The  levy  was  made  on  the 
16th,  and  under  it  the  horses  in  question,  which  had  never  been  out  of 
his  possession,  were  sold  to  Messer  for  £156. 

On  the  22d  of  May,  1827,  a  commission  of  bankrupt  having  issued 
against  Lawton,  upon  an  act  of  bankruptcy'  committed  in  February, 
1825,  the  plaintiff,  as  his  assignee,  brought  this  action  to  recover  the 
value  of  the  before-mentioned  horses. 

It  was  contended,  on  the  part  of  the  defendants,  that  if  the  execution 
would  not  avail  against  the  commission  of  bankrupt,  at  all  events  the 
defendant  Messer  had  a  lien  for  his  services  in  training  the  horses, 
which  entitled  him  to  keep  them  till  his  account  was  settled ;  a  verdict, 
however,  was  found  for  the  plaintiff,  with  leave  for  the  defendants  to 
move  to  set  it  aside  on  this  ground,  and  enter  a  nonsuit  instead.  Ac- 
cordingly Wilde,  Serjt.,  obtained  a  rule  nisi  to  this  effect,  citing  Chase 
V.  Westmore,  5  M.  &  S.  180. 

Andreivs,  Serjt.,  for  the  plaintiff. 

Wilde,  for  the  defendant. 

m 
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Bkst.  C.  J.  This  was  an  action  of  trover  against  a  stable  keeper 
anil  trainer,  to  recover  the  vahie  of  certain  horses  placed  with  him  for 
the  purpose  of  being  trained.  The  first  question  in  the  cause  is, 
Wliether  the  defendant  liad  any  lien  on  the  horses  ;  and  the  second, 
Whetlier,  if  he  had  a  lien,  it  was  destroyed  by  bis  taking  the  horses  in 
execution. 

It  is  not  necessary  for  us  to  enter  on  the  first  question,  because  we 
are  of  opinion  that  if  he  had  any  lien,  it  was  destroyed  by  the  execu- 
tion at  his  suit. 

A  lien  i§  destroyed  if  the  party  entitled  to  it  gives  up  his  right  to  the 
possession  of  tlie  goods.  If  another  person  had  sued  out  execution,  the 
defendant  might  have  insisted  on  his  lien.  But  Messer  himself  called 
on  the  sheriff  to  sell ;  he  set  up  no  lien  against  the  sale  ;  on  the  con- 
trary, he  thought  his  best  title  was  by  virtue  of  that  sale.  Now,  in 
order  to  sell,  the  sheriff  must  have  had  possession  ;  but  after  he  had 
possession  from  Messer,  and  with  his  assent,  Messer's  subsequent  pos- 
session must  have  been  acquired  under  the  sale,  and  not  by  virtue  of 
his  lien. 

As  between  debtor  and  creditor  the  doctrine  of  lien  is  so  equitable 
that  it  cannot  be  favored  too  much ;  but  as  between  one  class  of  cred- 
itors and  another  there  is  not  the  same  reason  for  favor. 

Hule  discharged.^ 
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Exchequer.     1838. 

[Reported  4  M.  ^  W.  270.] 

Trover  for  a  mare.  Pleas,  first,  not  guilty  ;  secondly,  that  the  mare 
was  not  the  property  of  the  plaintiff.  At  the  trial  before  Parke,  B.,  at 
the  last  Assizes  for  the  county  of  Suffolk,  it  appeared  that  the  mare  in 
question  had  been  sent  on  more  than  one  occasion  to  the  premises  of 
the  defendant,  who  was  a  farmer,  to  be  covered  by  a  stallion  belonging 
to  him,  and  the  charge  of  lis.  for  the  last  occasion  not  having  been 
paid,  the  defendant  refused  on  demand  to  deliver  up  the  mare,  claim- 
ing a  lien  not  only  for  the  lis.,  but  for  a  further  sum  amounting  alto- 
gether to  £9  7s.  i^d.,  for  covering  other  mares  belonging  to  the  plaintiff, 
and  including  also  a  small  sum  for  poor-rates;  on  which  demand  and 
refusal,  the  plaintiff,  without  making  any  tender  of  the  lis.,  brought 
the  present  action.  It  also  appeared  in  evidence  that  the  contract  in 
question  was  made  and  executed  on  a  Sunday.  The  learned  judge, 
on  these  facts  being  proved,  directed  the  jury  to  find  a  verdict  for  the 

1  But  see  Lambert  v.  Nicklass,  45  W.  Va.  527.  As  to  loss  of  lien  by  taking 
other  security,  see  Angua  v.  MacLachlan,  23  Ch.  D.  330;  In  re  Taylor,  [1891]  1  Ch. 
»U0.  — Ed. 
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plaintiflf  for  £25,  the  value  of  the  mare,  giving  libert}'  to  f.i3  clefendaiit 
to  move  to  enter  a  nonsuit  on  the  three  following  points,  which  were 
raiser!  at  the  trial :  — First,  whether  this  was  a  case  in  which  any  lien 
would  exist  at  all;  secondly,  if  it  could,  wiicthor  the  defendant  had 
waived  his  lien  for  tliis  particular  charge  by  insisting  on  payment  of 
his  whole  demand  ;  and  thirdh',  whether  this  contract,  being  made  and 
executed  on  a  Sunday,  was  void  bj'  the  statute  29  Car.  2,  c.  7.  Byles 
having,  in  Easter  Terra,  obtained  a  rule  )iisi  accordingly, — 

Kelhj  and  Gunning  showed  cause. 

Myles  and  C Mallcy^  contra. 

Parke,  B.  With  resi)ect  to  the  principal  point  in  this  case  (which 
has  been  very  well  argued  on  both  sides)  as  to  the  right  of  lien  on  a 
mare  for  the  expense  of  covering,  we  will  take  time  to  consider  our 
judgment;  but,  assuming  that  there  was  a  lien,  the  court  have  no  diffi- 
culty as  to  the  other  two  points.  As  to  the  first  point  argued  1)3-  Mr. 
Kell}',  the  court  are  unanimous  in  considering  that  if  the  defendant  had 
a  lien,  he  did  not  waive  it  under  the  circumstances  of  this  case,  by 
claiming  to  hold  the  mare  not  merelj-  for  the  expense  of  covering  her, 
but  also  for  the  expense  of  covering  other  mares  belonging  to  the  same 
plaintiff,  and  also  for  some  payments  made  in  respect  of  poor-rates 
which  he  had  against  him.  The  only  way  in  which  such  a  proposition 
could  be  established,  would  be  to  show  that  the  defendant  had  agreed 
to  waive  the  lien,  or  that  he  had  agreed  to  waive  the  necessity  of  a 
tender  of  the  minor  sum  claimed  to  be  due.  Looking  at  the  mode  in 
which  he  made  the  claim,  and  at  the  ground  on  which  he  considered  it 
to  be  made,  I  think  it  is  clear  he  has  not  waived  the  lien,  or  excused 
the  necessity  of  making  a  tender ;  for  when  the  demand  was  made  he 
said,  "  I  have  a  general  account  with  3'ou,  on  which  a  balance  is  due  to 
me  of  so  much,"  and  part  of  it  was,  particularlv,  a  charge  of  lis.  for 
covering  this  mare.  The  cases  referred  to  by  JNIr.  Kelly  seem  to  be 
distinguishable  from  the  present.  In  the  case  of  Jioardman  v.  Sill, 
the  defendant  did  not  mention  his  lien  at  all,  but  claimed  to  hold  the 
goods  on  the  ground  of  a  right  of  property  in  them,  and  did  not  set  up 
an}-  claim  of  lien  at  all.  In  Knight  v.  Harrison^  the  ground  of  refusal 
was,  that  the  right  of  property  was  in  another  person  as  to  the  goods  in 
question,  and  that  he  had  a  general  lien  for  expenses  on  those  goods. 
Neither  of  those  two  cases  appears  to  me  to  apply  to  the  present.  In 
this  case  it  would  be  strange  to  sa^^  that  the  defendant  meant  to 
waive  his  lien  of  the  lis.  when  that  was  one  of  the  things  he  said  he 
would  hold  the  mare  for,  and  it  would  be  equall}-  strange  to  say  that  he 
meant  to  excuse  the  tender  of  that  sum,  when  no  tender  was  made  of 
any  sum  at  all.  I  do  not  mean  to  say  that  such  circumstances  may 
not  occur  as  would  amount  to  the  waiver  of  a  lien,  and  of  the  tender, 
but  that  a  great  deal  more  must  have  passed  than  was  proved  to  have 
passed  on  the  present  occasion.  If  he  had  said,  "  You  need  net  trouble 
yourself  to  make  a  tender  of  the  sum  for  which  I  have  a  lien,  and  i 
ahall  claim  to  hold  the  mare  for  it,"  the  plaintiff  would  then  be  \f\  ^he 
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same  situation  ns  if  a  tender  had  been  made  ;  but  we  think  the  defend- 
ant cannot  be  deprived  of  his  right  of  holding  tlic  property  on  which  he 
had  a  lien,  by  anything  that  has  passed  on  the  present  occasion.  Thou, 
as  to  the  other  objection,  that  this  was  an  illegal  contract,  on  the 
trround  of  its  having  been  made  on  a  Sunday  ;  we  are  of  opinion  that 
this  is  not  a  case  within  the  statute  20  Car.  2,  c.  1,  which  only  had  ia 
its  contemplation  the  case  of  persons  exercising  trades,  &c.  on  that 
day,  and  not  one  like  the  present,  where  the  defendant,  in  the  ordinary 
callinc-  of  a  farmer,  happens  to  be  in  possession  of  a  stallion  occasion- 
ally covering  mares ;  that  does  not  appear  to  me  to  be  exercising  any 
trade,  or  to  be  the  case  of  a  person  practising  his  ordinary  calling.  But 
independently  of  that  consideration,  this  is  not  the  case  of  an  executory 
contract;  both  parties  were  in  pari  delicto  —  it  is  one  which  has  been 
executed,  and  the  consideration  given ;  and  although  in  the  former  case 
the  law  would  not  assist  one  to  recover  against  the  other,  yet  if  the  con- 
tract is  executed,  and  a  property  either  special  or  general  has  passed 
thereby,  the  property  must  remain;  and  on  that  ground  also,  this  lien 
would  be  supported,  though  it  were  or  might  have  been  illegal  to  have 
performed  this  operation  on  a  Sunday.  It  seems  to  me,  however,  that 
it  was  not  so;  there  is  nothing  like  a  trade,  and  no  direct  dealing  on  a 
Sunday.  The  only  point,  therefore,  now  to  be  determined,  is,  whether 
the  defendant  had  any  lien  at  all  of  this  description  ;  and  upon  that  we 
will  take  time  to  consider. 

BoLLAND,  B.  I  am  of  the  same  opinion  in  this  case  as  my  Brother 
Parke,  as  to  these  two  points  ;  and  I  confess  I  have  a  very  strong 
opinion  in  favor  of  the  defendant  on  the  other. 

Alderson,  B.  Upon  the  two  points  on  which  the  court  has  given 
judgment,  I  entirely  concur.  It  seems  to  me  a  monstrous  proposition, 
to  say  that  a  party  who  claims  in  respect  of  two  sums  to  detain  a  mare, 
is  to  be  supposed  to  have  waived  his  right  to  detain  her  as  to  one. 
The  more  natural  conclusion  is,  that  the  defendant  intended  to  act  upon 
both  ;  if  so.  and  if  the  other  party  is  informed  of  that,  it  then  became 
his  dut}'  to  consider  whether  he  would  tender  one  or  the  other  ;  and 
with  respect  to  the  observation  that  has  been  cited  as  having  fallen 
from  Lord  Tenterdcn,  that  if  the  defendant  had  given  notice,  the  plain- 
tiff would  have  paid,  an  equall}'  strong  observation  appears  to  arise 
the  other  wa}' ;  for  probably  had  the  plaintiff  said,  "  I  tender  you  this 
sum,  which  I  admit  I  am  bound  to  pay,"  it  might  cause  the  defendant 
to  reflect  whether  he  reall}'  had  a  right  to  detain  the  mare  as  to  the 
other.  It  seems  to  me  you  cannot  say,  that  because  the  party  claims 
more  than  it  may  be  ultimately  found  he  had  a  right  to,  he  would  not 
have  a  right  to  a  tender  of  the  sum  which  the  other  ought  to  pay. 
GcRNEY,  B.,  concurred.  Cur.  adv.  vult. 

The  judgment  of  the  court  on  the  principal  point  was  delivered  in 
this  term  by  — 

Parke,  B.     The  court  have  already  disposed  of  two  questions  argued 
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in  this  case.  The  first,  whether  the  defendant's  lien  on  the  plaintiff's 
mave,  if  it  existed,  was  waived  by  a  claim  to  retain  her,  not  merely  for 
tlie  amount  due  on  the  particular  occasion,  but  also  on  others,  as  well 
as  for  a  debt  of  a  different  kind.  The  second,  whether  the  circum- 
stance, that  the  transaction  occurred  on  a  Sunday,  rendered  the  lieu 
invalid.  We  expressed  our  opinion  on  the  first  point,  that  there  was 
no  waiver  of  the  lieu,  nor  any  dispensation  with  the  tender  of  the 
amount  due  on  tliat  occasion  ;  and  on  the  second,  that  this  was  not  a 
transaction  in  the  course  of  the  ordinary  calling  of  the  defendant ;  and 
if  it  was,  that  still  the  lien  would  exist,  because  the  contract  was  exe- 
cuted, and  the  special  property  had  passed  by  the  delivery  of  the  mare 
to  the  defendant,  and  the  maxim  would  apply,  in  jyan  delicto  2^otlor 
est  conditio  possidentis. 

The  only  remaining  question  upon  which  the  court  reserved  its 
opinion  is,  whether  the  defendant  is  entitled  to  a  specific  lien  on  the 
animal,  the  subject  of  the  action.  The  jury  have  found  that  it  was 
delivered  into  his  possession  for  the  purpose  mentioned  ;  that  the  sum 
IS  still  due;  and  that  the  mare  remained  in  the  defendant's  posses- 
sion after  the  claim  had  arisen  and  was  due. 

The  case  is  new  in  its  circumstances,  but  must  be  governed  by  these 
general  principles  which  are  to  be  collected  from  the  other  cases  in  our 
books. 

The  principle  seems  to  be  well  laid  down  in  Bevan  v.  Waters,  by 
Lord  Chief  Justice  Best,  that  where  a  bailee  has  expended  his  labor  and 
skill  in  the  improvement  of  a  chattel  delivered  to  him,  he  has  a  lien  for 
his  charge  in  that  respect.  Thus,  the  artificer  to  whom  the  goods  are 
delivered  for  the  purpose  of  being  worked  up  into  form  ;  or  the  farrier 
I)}'  whose  skill  the  animal  is  cured  of  a  disease;  or  the  horse-breaker  b}" 
whose  skill  he  is  rendered  manageable,  have  liens  on  the  chattels  in 
respect  of  their  charges.  And  all  such  specific  liens,  being  consistent 
with  the  principles  of  natural  equity,  are  favored  by  the  law,  which  is 
construed  liberally  in  such  cases. 

This,  then,  being  the  principle,  let  us  see  whether  this  case  falls 
within  it ;  and  we  think  it  does.  The  object  is  that  the  mare  may  be 
made  more  valuable  by  proving  in  foal.  She  is  delivered  to  the  defend- 
ant that  she  ma^'  by  his  skill  and  labor,  and  the  use  of  his  stallion  for 
that  object,  be  made  so;  and  we  think,  therefore,  that  it  is  a  case 
■which  falls  within  the  principle  of  those  cited  in  argument. 

But  there  is  another  difBcultj-  which,  unless  answered,  would  prevent 
the  lien  from  taking  effect.  It  is  clear  that,  even  in  such  cases,  if  thi- 
nature  of  the  contract  applicable  to  such  skill  or  labor  be  inconsistent 
with  the  lien,  that  the  latter,  which  is  but  a  stipulation  annexed  im- 
pliedly to  the  contract,  cannot  exist.  Prior  to  the  case  of  Chase  v. 
Westniore,  the  general  opinion  had  been  that  there  could  be  no  lieu 
where  there  was  an}'  express  contract  at  all.  That  case,  however, 
decided,  that  where  there  was  an  express  contract,  but  containing  no 
stipulation  inconsistent  with  the  lien,  it  might  still  exist.     In  the  case 
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of  the  livery-stable  keeper  there  is  such  an  inconsistency,  because,  by 
the  nature  of  the  contract  itself,  the  possession  is  to  be  redelivered  to 
tlie  owner  whenever  he  may  require  it.  In  fact,  that  falls  witliin  the 
princii)le  of  the  time  of  payment  being,  by  the  contract  itself,  post- 
poned to  a  period  after  the  redelivery  of  the  chattel.  The  doubt 
as  to  the  ease  of  the  trainer,  in  Jacobs  v.  Zatour,  turns  on  this. 
Tiiere  the  question  is,  whether  in  the  contract  for  training,  there  is  a 
.stii)uhition  for  the  redelivery  of  the  horse  trained  for  the  purpose  of 
racing.  So,  again,  if  a  time  be  fixed  for  the  payment;  for  there  the 
lien  is  inconsistent  with  the  right  of  intermediate  redelivery.* 

Tills  case,  however,  presents  no  such  difficulty ;  there  docs  not 
appear  here  any  such  inconsistency.  The  mare  is  delivered  for  tlie 
purpose  of  being  covered,  and  for  a  specific  price  to  be  paid  for  it.  In 
this  tliere  is  nothing  inconsistent  with  the  implied  condition  that  the 
defendant  shall  detain  licr  till  payment.  And  on  the  contrary,  accord- 
ing to  Cowper  v.  Andrews,  Hob.  41,  cited  in  Cltase  v.  Westmore,  tlie 
word  "  for"  works  liy  condition  precedent  in  all  personal  contracts,  as, 
if  I  sell  you  my  horse  for  ten  pounds,  you  shall  not  take  my  horse 
except  you  pay  the  ten  pounds. 

So  tliat,  in  this  case,  the  lien  is  more  consistent  with  tliis  contract 
than  the  denial  of  it. 

It  occurred  to  ns  in  the  course  of  the  discussion  which  was  very  ably 
conducted  on  both  sides,  tliat  tliere  was  a  difficulty  arising  out  of  the 
circumstance  that  this  beting  a  living  chattel,  might  become  expensive 
to  the  detainer,  and  that  the  allowance  of  such  a  lien  would  raise  ques- 
tions as  to  who  was  liable  to  feed  it  intermediately.  But  Mr.  Byles 
answered  this  difficulty  satisfactorily,  by  referring  us  to  the  analogous 
case  of  a  distress  ke[)t  in  a  pound  covert,  where  he  who  distrains  is 
compellable  to  take  reasonable  care  of  the  chattel  distrained,  whether 
living  or  inanimate,  and  to  the  case  of  a  lien  upon  corn,  which  requires 
some  labor  and  expense  in  the  proper  custody  of  it. 

Other  cases  were  cited  in  the  argument,  but  the}'  were  cases  of  gen- 
eral lien,  which  clearly  turn  upon  contract  or  usage  of  trade,  in  which 
he  who  seeks  to  establish  such  contract  or  usage  %dtra  the  general  law, 
is  held  to  strict  proof  of  the  exception  on  which  he  relies.  These  are 
wholly  distinguishable  from  this  case. 

Upon  the  whole,  we  think  this  lien  exists,  and  judgment  must  be  for 
the  defendant.  Rule  absolute  to  enter  a  nonsuit.'^ 

^  See  CraiDshaji  v.  Homfrny,  4  B.  &  Aid.  50.  —  Ed. 

2  See  Kerford  v.  Mondel,  28  L.  J.  n.  s.  303;  Loewenberg  v.  Arkansas  Rij.  Co.,  56 
Ark.  439;  Sutton  v.  Slephan,  101  Cal.  545;  Thatcher  v.  Harlan,  2  Houst.  178;  Hamil- 
ton V.  McLaughlin,  145  Mass.  20. 

"The  principles  invoked  on  both  sides  are  essentially  those  of  equitable  estoppel. 
Each  party  contends  tliat  the  other  neglected  to  speak  when  it  was  his  duty  to 
speak,  whereby  tlie  other  was  intentionally  misled  into  doing  or  omitting  to  do  what 
otherwise  he  would  not  have  done  or  omitted.  These  equitaljle  principh^s  are 
enforced  in  actions  at  law  when  they  go  to  the  wliole  action.  When  the  facts  on 
which  a  lian  .ests  are  as  well  known  to  the  plaintiff  as  to  the  defendant,  and  the 
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MULLINER  V.   FLORENCE. 
Court  of  Appeal.     1878. 
[Reported  3  Q,  B.  Div.  484.] 

Action  for  the  detentiou  and  conversion  of  horses,  carriages,  and 
harness. 

At  the  trial  at  the  Warwickshire  Summer  Assizes,  1877,  before  Pol- 
lock, B.,  the  following  facts  were  given  in  evidence.  The  defendant 
kept  an  inn  at  Coventrj',  and  at  the  end  of  September,  1876,  one  Ben- 
nett came  to  the  defendant's  inn  and  stayed  there  as  a  guest  until  the 
middle  of  Jaiiuar}',  1877,  when  he  quitted  the  inn.  Bennett  was  re- 
ceived by  the  defendant  as  an  ordinarj'  guest,  and  at  the  time  of  liis 
departure  from  the  inn  he  owed  the  defendant  £109  for  lodging,  food, 
and  entertainment.  In  November,  1876,  a  pair  of  horses,  wagonette, 
and  harness  came  to  the  defendant's  inn  for  Bennett ;  he  told  the  de- 
fendant that  he  had  bought  them  from  the  plaintiff  who  lived  at  Leam- 
ington. The  horses,  wagonette,  and  harness  were  not  taken  in  at 
livery,  but  were  received  bj'  the  defendant  as  a  part  of  the  property 
of  his  guest  Bennett.  At  the  time  when  the  latter  quitted  the  inn,  he 
was  in  debt  to  the  defendant  for  the  keep  of  these  horses,  and  the  de- 
fendant claimed  on  this  account  from  him  £22  10s.  Bennett  left  the 
horses,  wagonette,  and  harness  behind  him  at  the  defendant's  inn.  It 
was  afterwards  ascertained  that  Bennett  was  a  swindler,  and  that  he 
had  bought  the  horses  from  the  plaintiff  upon  the  terras  that  if  they 
should  not  be  paid  for  the}-  should  be  returned  to  him  free  of  expense. 
Bennett  did  not  pay  the  price  for  the  horses.  The  plaintiff  demanded 
from  the  defendant  possession  of  the  horses,  wagonette,  and  harness, 
and  tendered  to  him  a  sum  of  £20  for  the  keep  of  the  horses  ;  but  the 
defendant  refused  to  give  up  the  horses,  wagonette,  and  harness.  The 
defendant  sold  the  horses  by  auction  for  £73,  but  he  retained  posses- 
sion of  the  wagonette  and  harness.  Bennett  was  afterwards  convicted 
of  fraud,  and  sentenced  to  penal  servitude.  The  defendant  claimed  lo 
keep  the  proceeds  of  the  sale,  and  also  to  retain  the  wagonette  and 
harness,  on  account  of  the  suras  of  £109  and  £22  105. 

Upon  these  facts  the  learned  judge  directed  judgment  to  be  entered 
for  the  defendant. 

defendant  simply  refuses  to  give  up  the  property  witliout  alleging  any  reason,  we 
do  not  tliink  tliat  a  lien,  if  one  exists,  is  thereby  waived.  It  may  be  that,  if  tlie  lien 
is  unknown  to  ilie  plaintiff,  and  the  defendant  knows  or  has  reason  to  know  this,  it 
is  the  defendant's  duty,  when  a  demand  is  made  upon  him  for  the  property,  to 
give  the  plaintifif  notice  of  the  lien  if  he  relies  upon  it;  and  it  has  been  often  held 
that,  when  the  defendant  puts  his  refusal  upon  a  ground  which  is  inconsistent 
with  a  lien,  he  cannot  defeat  an  action  by  setting  up  a  lien  of  which  the  plaintiff 
was  ignorant  at  the  time  he  brought  the  action."  Field,  J.,  in  Fowler  v.  Parsons, 
USMass.  401,  407.  —  Ed. 
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^ir  James  Stephen,  Q.  C,  and  J.  S.  Dugdale,  far  tlie  plaintiflC 

Metlor,  Q  C,  and  Grdham,  for  the  defendant. 

HuAMWtLL.  L.  J.  The  lirst  question  for  our  decision  is,  what  was  the 
innkcej>er's  lien?  Was  it  a  lien  on  the  horses  for  the  charges  in  respect 
of  the  horses,  and  on  the  carriage  in  respect  of  the  charges  of  the  car- 
riage, and  no  lieu  on  them  for  the  guest's  reasonable  expenses,  or  was  it 
a  general  hen  on  the  horses  and  carriage  and  guest's  goods  conjointly 
for  the  whole  amount  of  the  defendant's  claim  as  innkeeper?  I  am  of 
oi)inion  that  the  latter  was  the  true  view  as  to  his  lien,  and  for  this 
reason,  that  the  debt  in  respect  of  which  the  lien  was  claimed  was  one 
debt,  although  that  debt  was  made  up  of  several  items.  Ah  innkeei>er 
may  demand  the  expenses  before  he  receives  the  guest,  but  if  he  does 
not,  and  takes  him  in  and  finds  bira  in  all  things  that  the  guest  re- 
quires, it  is  one  contract,  and  the  lien  that  he  has  is  a  lien  in  respect  of 
tlie  whole  contract  to  [)ay  for  the  things  that  are  supplied  to  him  while 
he  is  a  guest.  If  this  was  not  the  case,  a  man  might  go  to  an  hotel 
Avith  his  wife,  and  then  it  might  be  said  that  the  innkeeper's  lien  was  on 
tlie  guest's  luggage  for  what  he  had  consumed,  and  on  the  wife's  lug- 
gage for  what  she  had  had.  The  contract  was,  that  the  guest  aud  his 
horses  and  carriage  shall  be  received  and  provided  for ;  there  was  one 
contract,  one  debt,  and  one  lien  in  resj>ect  of  the  whole  of  the  charges. 
The  cases  cited  on  behalf  of  the  plaintiff  are  really  against  him.  In 
order  to  justify  the  ai'guraent  for  him,  it  ought  to  be  shown  that  if  fifty 
pieces  of  cloth  are  sent  to  a  dyer  under  one  contract,  he  would  only 
have  a  lien  on  each  piece  for  the  work  done  in  respect  of  it.  It  seems 
to  me,  therefore,  in  this  case  the  lien  is  a  general  lien.  So  far  our 
judgment  is  for  the  defendant. 

On  the  second  question,  nameh',  whether  the  sale  was  wrongful,  I 
think  the  learned  judge  was  wrong.  The  defendant,  who  had  only  a 
lien  on  the  horses,  was  not  justified  in  selling  them,  and  he  has  there- 
fore been  guilty  of  a  conversion,  and  that  enables  the  plaintiff  to  main- 
tain this  action  for  the  proceeds  of  the  sale.  The  very  notion  of  a  lien 
is,  that  if  the  person  who  is  entitled  to  the  lien,  for  his  own  benefit 
parts  with  the  chattel  over  which  he  claims  to  exercise  it,  he  is  guilty 
of  a  tortious  act.  He  must  not  dispose  of  the  chattel  so  as  to  give 
some  one  else  a  right  of  possession  as  against  himself  The  lien  is  the 
right  of  the  creditor  to  retain  the  goods  until  the  debt  is  i>aid.  It  is 
quite  clear  that  the  defendant  could  not  use  the  horses,  yet  it  is  sug- 
gested that  he  can  sell  them  and  confer  a  title  upon  another  ^x^rson. 
.Several  cases  were  cited,  but  none  of  them  are  inconsistent  with  the 
jiresent.  Those  mainly  relied  on  were  Donald  v.  SucJcUnrf,  Law  Rep. 
1  Q.  B.  585,  and  John&on  v.  Stear,  15  C.  B.  (N.  S.)  330 ;  33  L.  J. 
(C.  P.)  130.  In  the  latter  case  it  was  no  doubt  held  that  the  sale  by 
the  pledgee  of  an  article  pledged  to  him  was  tortious,  and  that  the 
action  could  be  maintained.  But  looking  at  the  substance  of  the  thing, 
and  at  the  decision  of  Halliday,  v.  Hohjate,  Law  Rep.  3  Ex.  299,  in 
all  these  cases  the  courts  held  that  although  the  pledgee  in  repledging 
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the  article  had  exceeded  what  he  had  a  right  to  do,  yet  inasmuch  as 
there  remained  in  the  pledgee  an  interest,  not  put  an  end  to  by  the 
unauthorized  pledge,  he  could  transfer  the  pledge  to  another  per- 
son. In  Johnson  v.  Stear  it  certainly  was  held  to  be  a  tortious  con- 
version. In  the  other  two  cases  it  was  held  not  to  be  so.  What  in 
substance  those  cases  decidetl  was,  that  as  the  interest  under  the  orio-- 
iual  pledge  was  not  determined,  the  immediate  right  to  the  possession 
of  the  chattels  was  not  re-vested  in  the  pledgor  so  as  to  give  him  a 
right  of  action.  Those  cases,  however,  were  cases  between  the  pledgor 
and  the  pledgee,  and  have  nothing  whatever  to  do  with  the  present 
case.  The  interests  of  the  pledgee  there  could  be  assigned,  but  here 
the  parting  with  the  chattels  subject  to  the  lien  destroyed  it. 

The  third  question  argued  was  as  to  the  amount  of  damages.  The 
general  rule  is  that  where  a  person  converts  property  to  his  own  use  by 
selling  it  and  receives  the  pi-ice,  he  is  liable  for  the  value  of  the  article, 
and  lie  cannot  set  off.  Now  what  were  the  authorities  cited  to  the  con- 
tary?  Chinery  v.  Viall,  5  H.  &  N.  288  ;  29  L.  J.  (Ex.)  180,  is  dis- 
tinguishable on  the  ground  that  the  case  was  decided  on  its  special 
facts.  The  ground  of  the  decision  was  that  "as  the  vendor  could  not 
sue  for  goods  bargained  and  sold,  the  result  would  be  that  he  could 
not  in  any  form  of  action  recover  the  price  ;  and  it  would  be  singular 
if  the  same  act  which  saved  the  vendee  the  price  of  the  sheep  should 
vest  in  him  a  right  of  action  for  the  full  value  without  deducting 
the  price."  I  cast  no  doubt  on  that  case  ;  the  ground  on  which  it  is 
based  is  different.  The  next  case  was  Brierley  v.  Kendall^  17  Q.  B. 
937;  21  L.  J.  (Q.  B.)  161.  That  was  an  action  of  trespass,  and  the 
plaintiff"  had  mortgaged  the  goods  wrongfully  seized  by  the  defendants 
as  a  security  for  money  advanced  by  them  to  him.  Another  case  was 
Johnson  v.  Stear.  I  only  wish  to  add  one  word  as  to  that  case.  The 
court  there  held  that  the  action  was  maintainable,  but  I  see  that  Black- 
burn, J.,  in  his  judgment  in  Donald  v.  Suckling,  at  p.  617,  doubts 
whetlier  that  case  was  rightly  decided,  because  he  says,  "  This  can  be 
reconciled  with  the  cases  above  cited,  of  which  Fenn  v.  JBittleston, 
7  Ex.  152  ;  21  L.  J.  (Ex.)  41,  is  one,  by  the  distinction  that  the  sale, 
though  wrongful,  was  not  so  inconsistent  with  the  object  of  the  con- 
tract or  pledge  as  to  amount  to  a  repudiation  of  it,  though  I  own  that 
I  do  not  find  this  distinction  in  the  judgment  of  Johnson  v.  Stear.' ^ 
So  that  Blackburn,  J.,  doubts  whether  the  Court  of  Common  Pleas 
were  right  in  that  case  in  giving  the  plaintiff"  even  nominal  damages. 
Wliether  that  decision  is  right  or  not,  the  plaintiff"  clearly  was  not  en- 
titled to  substantial  damages.  The  reasoning  in  that  case,  however,  is 
not  applicable  to  the  present.  But  there  is  a  remark  of  Williams,  J., 
in  his  judgment,  at  p.  134,  which  I  think  is  applicable  ;  it  is  this  :  '-The 
true  doctrine,  as  it  seems  to  me,  is  that  whenever  the  plaintiff"  could 
have  resumed  the  propertj',  if  he  could  lay  his  hands  on  it,  and  could 
have  rightfully  held  it  when  resumed  as  the  full  and  absolute  owner,  he 
is  entitled  to  recover  the  value  of  it  as  damages  in  the  action  of  trover 
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wliich  stands  in  the  place  of  such  resumption."  Now  in  this  case  if 
the  plaintiff,  after  the  sale  of  the  horses,  had  thought  fit  to  go  to  the 
vendee  and  sa}-  to  him,  "  Those  horses  are  mine,"  and  the  vendee  had 
refused  to  give  them  up,  he  could  have  maintained  an  action  against 
tlie  vendee  for  the  full  value  of  the  horses  ;  but  instead  of  acting  in 
this  manner  he  has  treated  the  sale  by  the  defendant  as  a  conversion. 
lie  is  not  to  be  worse  off  because  he  has  brought  his  action  against  the 
defendant  instead  of  against  the  vendee.  It  is  said  if  the  plaintiff  sue 
ceeds  that  the  defendant's  lien  would  be  useless  to  him,  and  that  the 
plaintiff  would  be  better  off  than  he  was  before  the  sale  of  the  horses 
bv  the  defendant.  I  do  not  think  there  is  anything  unreasonable  in 
holding  the  defendant  liable  if  the  defendant  was  not  bound  to  feed 
the  horses.  In  a  case  of  a  distress  damage  feasant  before  the  recent 
statute  (12  «&;  13  Vict.  c.  92)  the  distrainor  was  not  bound  to  feed  the 
animals  distrained. 

It  seems  to  me,  therefore,  that  the  learned  judge  was  wrong.  I 
think  that  we  ought  to  reverse  the  judgment,  and  give  the  plaintiff 
judgment  for  £73,  but  as  the  defendant  has  a  lien  on  the  carriage  and 
harness  for  the  whole  bill,  and  that  amount  was  not  tendered,  the  de- 
fendant is  entitled  to  retain  his  judgment  as  to  the  wagonette  and 
harness.  Under  these  circumstances  the  judgment  will  be  entered  for 
the  plaintiff  for  £73,  and  as  to  the  rest  of  the  case  the  judgment  will 
stand  for  the  defendant, 

Brett,  L.  J.  This  was  an  action  against  the  defendant  in  respect  of 
a  wrongful  sale  of  the  plaintiffs  horses,  and  in  respect  of  a  wrongful 
withholding  from  him  of  a  carriage  and  harness.  The  defence  set  up 
is  that  the  defendant  held  the  horses  and  the  carriage  and  harness 
under  a  lien,  and  that  the  plaintiff  therefore  could  not  maintain  the 
action  in  respect  of  any  of  them.  The  lieu  claimed  by  the  defendant 
was  that  of  innkeeper. 

The  first  question  is,  What  is  the  extent  of  an  innkeeper's  lien,  and 
to  wiiat  goods  did  the  lien  attach?  I  am  of  opinion  the  lien  attached 
both  on  the  horses  and  the  carriage  and  harness  for  the  full  amount  of 
the  innkeeper's  bill.  Where  the  innkeeper  in  the  course  of  his  ordinary 
business  receives  not  only  travellers  but  also  their  horses  and  carriages, 
he  has  an  innkeeper's  lien  for  his  whole  claim.  He  has  one  obligation, 
he  is  bound  to  receive  the  traveller  and  an}'  horses  or  carriages  he  may 
l)ring  with  him  ;  and  as  there  is  but  one  business,  one  obligation,  and 
one  contract,  according  to  the  custom  of  England  it  gives  him  one  lien, 
and  the  lien  cannot  be  split  up  and  a  separate  lien  claimed  in  respect 
of  separate  chattels.  Therefore  here  the  defendant  has  a  lien  for  the 
M-hole  bill  incurred  by  Bennett,  and  that  lien  is  on  the  carriage  and 
horses  and  harness. 

With  regard  to  the  horses,  the  defendant  has  sold  the  horses  ;  it  was 
an  unjustifiable  sale  ;  he  had  no  right  to  sell  them,  and  as  he  had  only 
a  lien,  the  sale  destroyed  the  lien.  If  he  had  pai'ted  with  tiie  posses- 
sion in  the  horses,  he  would  have  lost  the  lien,  and  so  in  the  case  of  a 
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wrongful  sale  the  lien  is  destroyed.  Witli  regard  to  the  carriage  and 
harness,  the  defendant  has  a  lien  on  them  for  his  whole  account.  The 
plaintiff  was  willing  to  pa}'  some  portion  of  the  bill,  but  he  never  was 
willing  to  pay  the  whole  amount.  Then  it  was  said,  although  the  de- 
fendant improperly  sold  the  horses,  yet  the  plaintiff  is  not  entitled  to 
maintain  the  action,  because  the  defendant  had  a  lien  on  them,  and  the 
plaintiff  has  not  tendered  the  amount  of  the  lien.  But  tliis  argument 
is  not  tenable,  for  by  the  sale  the  lien  was  destroyed,  and  there  is  no 
debt  due  from  the  plaintiff  to  the  defendant.  It  does  not  seem  to  me 
to  be  necessary  to  decide  whether  the  cases  cited  were  rightly  decided 
or  not.  Donald  v.  SacMing,  Law  Rep.  1  Q.  B.  585,  and  Halliduy  v, 
Ilolgnte,  Law  Rep.  3  Ex.  299,  were  cases  not  of  lien,  but  where  the 
property  had  been  pledged  with  a  power  of  sale  ;  and  the  judgments  in 
these  cases  were  founded  on  the  distinction  which  existed  between  the 
cases  of  pledge  and  lien,  therefore  those  cases  signify  nothing,  this  not 
being  a  case  of  pledge.  AVith  regard  to  Johnson  v.  Sfear,  15  C.  B. 
(N.  8.)  330  ;  33  L.  J.  (C.  P.)  130,  that  also  was  the  case  of  properly 
pledged,  and  it  is  no  authority  in  the  present  instance.  At  all  events, 
I  should  say  that  those  cases  were  only  authorities  if  the  action  had 
b(>en  brought  by  Bennett,  but  none  whatever  as  against  the  plaintiff 
wlio  is  seeking  to  recover  his  own  property. 

With  regard  to  the  damages,  even  if  Johnson  v.  Stear  be  an  au- 
thority against  an  action  by  Bennett,  it  is  no  authority  as  against  the 
plaintiff,  who  has  an  absolute  right  of  property,  and  as  there  has  been  a 
wrongful  sale  he  is  entitled  to  recover  full  damages.  However,  Johnson 
V.  Stear  would  require  very  great  consideration  before  it  was  acted  upon. 
As  to  the  plaintiff's  claim  to  the  carriage  and  harness,  the  defendant 
had  a  lien  on  the  carriage  and  harness,  and  the  plaintiff  cannot  recover 
as  to  them,  but  he  is  entitled  to  recover  the  sum  of  £73  in  respect  of 
the  horses. 

In  the  result  the  plaintiff  will  have  judgment  for  £73,  which  will 
carry  the  general  costs  of  the  cause,  the  defendant's  costs  to  be  de- 
ducted ;  and  with  respect  to  the  appeal,  as  each  party  has  substantially 
succeeded,  no  costs  of  the  appeal  will  be  allowed. 

Cotton,  L.  J.  The  question  is,  what  is  the  defendant's  lien  as  inn- 
keeper? Is  it  a  lien  as  to  the  whole  bill  in  respect  of  all  the  things 
brought  by  the  guest  to  the  inn,  or  is  it  a  separate  lien  as  regards  the 
horses  and  also  with  respect  to  the  harness  and  carriage?  The  inn- 
keeper has  a  general  lien  for  the  whole  amount  of  his  bill.  As  to  the 
horses,  harness,  and  carriage,  there  would  be  a  lien  for  any  special 
expenditure,  and  there  is  no  reason  for  exempting  the  horses,  harness, 
and  carriage  from  the  general  lien  an  innkeeper  has  in  the  guest's 
coods  by  the  general  law.  The  innkeeper  is  bound  to  receive  the 
horses,  harness,  and  carriage  v/ith  the  guest  as  much  as  lie  is  l)ound 
to  receive  the  guest  himself— the  liability  of  the  innkeeper  with  re- 
spect to  them  is  the  same  as  his  liability  with  respect  to  the  other 
goods  of  the  guest,  and  there  is  no  reason  for  excluding  the  claim  of 
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the  innkeeper  allhougb  the  horses,  harness,  and  carriage  are  not  re- 
ceived in  the  dwelling-house,  but  in  adjoining  buildings.  There  is  no 
authority  for  saying  that  the  innkeeper's  lien  does  not  extend  to  the 
horses,  harness,  and  carriage  the  guest  brings  with  him  as  much  as  to 
the  other  things  of  the  guest. 

With  regard  to  the  harness  and  carriage,  although  the  plaintiff  ten- 
dered the  amount  due  in  respect  of  the  horses,  the  defendant  had  a  lien 
on  the  harness  and  carriage,  and  as  to  them  the  defendant  is  entitled  to 
our  judgment. 

As  to  the  horses,  it  was  not  contended  that  the  sale  was  right,  but 
the  question  was  argued  that  as  the  plaintiff  could  not  have  taken  them 
out  of  tiie  hands  of  the  defendant  without  satisfying  his  lien,  he  could 
not  recover  substantial  damages.  I  do  not  accede  to  this  argument. 
The  defendant  as  an  innkeeper  has  onlj'  a  right  to  keep  the  horses 
until  his  bill  is  paid ;  he  has  parted  with  his  possession  and  put  an  end 
to  his  right.  The  plaintiff  therefore  has  an  absolute  title  to  the  horses, 
and  is  entitled  to  such  damages  as  amount  to  the  real  value.  Although 
the  defendant  received  the  horses  at  the  inn,  and  the  innkeeper's  lien 
attached,  yet  the  lien  is  lost  by  the  act  of  the  defendant,  and  the  inn- 
keeper cannot  claim  anything  as  against  the  plaintiff  as  there  is  no  debt 
owing  from  one  to  the  other.  Johnson  v.  Steur  was  decided  on  the 
principle  that  the  person  who  sold  the  goods  had  some  interest  in  them, 
and  that  case  is  different  from  the  present,  where  the  person  has  onl}- 
a  right  of  detainer.  Erie,  C.  J.,  says,  "  The  deposit  of  the  goods  in 
question  with  the  defendant  to  secure  payment  of  a  loan  by  him  to  the 
depositor  on  a  given  day,  with  a  power  to  the  defendant  to  sell  in  case 
of  default  on  that  da}',  created  an  interest  and  a  right  of  property  in 
the  goods  which  was  more  than  a  mere  lien."  What,  therefore,  Erie, 
C.  J.,  says  is,  assuming  that  the  sale  was  wrongful,  the  defendant  had 
an  interest  in  the  goods,  and  the  owner  can  therefore  only  recover  the 
real  damage  that  he  has  actually  sustained. 

The  judgment,  therefore,  will  be  entered  for  the  plaintiff  in  .£73,  and 
for  the  defendant  so  far  as  relates  to  the  harness  and  carriage. 

Judgiment  accordingly. 


HANNA   V.   PHELPS. 

Supreme  Court  of  Judicature  of  Indiana.     1855. 

[Reported  7  Ind.  21.] 

Appeal  from  the  Wabash  Circuit  Court. 

Davison,  J.  Assumpsit.  The  complaint  is  that  Phelps,  the  plaintiff 
below,  on  the  first  day  of  December,  1849,  delivered  to  Hanua  and 
Burr,  who  were  then  engaged  in  the  business  of  rendering  lard  from 
hogs'  heads  by  steam,  and  barrellinoc  the  lard  so  rendered  for  hire  at  the 
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town  of  Wabash,  three  thousand  hogs'  heads,  which  they  agreed  to  ren- 
der into  lard,  and  barrel  the  same  for  the  plaintiff,  within  a  reasonable 
time,  &c.,  for  which  service  he  agreed  to  pay  them  a  reasonable  com- 
pensation, &c.  It  is  averred  that  the  defendants  have  failed  to  perform 
the  agreement  on  their  part,  &c. 

Pleas:  1.  The  general  issue ;  2.  Performance;  3.  That  the  plaintiff 
was  indebted  to  the  defendants  $200  for  rendering  lard  and  barrelling  the 
same,  &c.,  which  sum  exceeds  in  amount  their  indebtedness  to  him,  &c. 

Issues  being  made  on  these  pleas,  the  cause  was  tried  by  the  court, 
who  found  for  the  plaintiff.     New  trial  refused,  and  judgment. 

The  court,  upon  the  defendants'  motion,  gave  a  written  statement  of 
the  facts  on  which  its  finding  was  based,  and  of  the  conclusions  of  law 
arising  on  the  facts.     That  statement  is  as  follows  :  — 

1.  The  plaintiff  delivered  to  the  defendants,  as  bailees,  two  thousand 
one  hundred  hogs'  heads,  out  of  which  lard  was  to  be  rendered  by  them 
for  him,  which  heads  each  produced  four  pounds  of  lard,  making  eight 
thousand  four  hundred  pounds. 

2.  The  defendants  delivered  to  the  plaintiff,  at  Jackson's  warehouse, 
in  the  town  of  Wabash,  in  twent3--three  barrels,  5,162  pounds  of  lard, 
leaving  unaccounted  for  and  undelivered  3,238  pounds.  The  lard  was 
worth  5  cents  per  pound,  making  for  the  last-named  quantity  in  money 
$161.90,  As  a  compensation  for  rendering  said  lard  the  defendants 
were  entitled  to  S84,  leaving  a  balance  due  the  plaintiff  of  $77.90. 

3.  The  plaintiff,  after  the  delivery  of  the  twenty-three  barrels,  and 
before  the  commencement  of  this  suit,  notified  the  defendants  to  deliver 
to  him  all  the  lard  made  from  said  heads  ;  but  they  declined  to  deliver 
any  more  lard.  He  did  not  at  any  time  before  the  suit  either  pay  or 
tender  to  them  any  sum  for  their  services,  nor  was  any  demand  made 
by  them  for  such  services.  When  the  twenty-three  barrels  were  deliv- 
ered, the  lard  was  subject  to  their  claim  for  rendering  the  same,  amount- 
ing to  $51.63,  which  amount  was  never  paid  to  them.  The  delivery  at 
Jackson's  warehouse  was  with  his  consent. 

These  were  all  the  facts  proved  in  the  cause  ;  and  upon  them  the 
court,  as  a  conclusion  of  law,  decided  that  no  payment  or  tender  for 
services  in  rendering  the  lard  was  necessary  before  suit. 

Was  this  decision  correct?  Generally  speaking,  if  a  chattel  delivered 
to  a  party  receive  from  his  labor  and  skill  an  increased  value,  he  has  a 
specific  Uen  upon  it  for  his  remuneration,  provided  there  is  nothing  in 
the  contract  inconsistent  with  the  existence  of  the  lien.  And  such  lieu 
exists  equally  whether  there  be  an  agreement  to  pay  a  stipulated  price 
for  "  the  labor  and  skill,"  or  an  implied  contract  to  pay  a  reasonable 
price.  The  present  is  one  of  the  cases  in  which  liens  usually  exist  in 
favor  of  the  party  who  has  bestowed  services  on  property  delivered 
to  him  for  the  purpose.  And  unless  the  record  discloses  facts  or  cir- 
cumstances sufficient  to  produce  the  inference  that  the  defendants 
waived  their  Uen  before  the  institution  of  this  suit,  they  were  not  com- 
pelled to  give  up  the  property  when  the  plaintiff  demanded  it  without  the 
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IKiviiR'Htor  tender  of  a  reasonable  compensation  for  rendering  and  barrel- 
ling the  lard.  If  the  defendants,  at  the  time  of  the  demand,  iiad  refused, 
on^the  ground  of  their  lien,  to  part  with  the  property,  the  law  of  this 
case  wonld  be  clearly  in  their  favor  ;  but  here  the  i)laintifr's  demand 
was  answered  by  an  absolute  refusal  to  deliver  any  more  lard.  We  are 
therefore  to  inquire  whether  that  refusal  waived  the  lien. 

Upon  this  subject  the  authorities  are  not  uniform.  In  England  the 
rule  seems  to  be  that  a  person  having  a  lien  upon  goods  does  not 
waive  it  by  the  mere  fact  of  his  omitting  to  state  that  he  claims 
them  in  that  right  when  they  are  demanded.  But  if  a  different  ground 
of  retention  than  that  of  the  lien  be  assumed,  the  lien  ceases  to  exist. 
White  v.  Gainer,  9  Moore,  41;  2  Bing.  23;  1  Carr.  &  P.  324;  1 
Camp.  410.  It  is,  however,  contended  that  the  refusal  of  the  defend- 
ants, to  have  shielded  them,  should  have  been  qualified  by  their  claim 
of  a  lieu.  There  is  authority  in  support  of  that  position.  Doio  v. 
3forewood,  10  Barb.  183,  was  re])levin  for  twenty-one  cans  of  oil.  In 
that  case  it  was  held  "  that  the  defendant  having  upon  demand  made, 
refused  to  deliver  the  oil  to  the  plaintiff  without  setting  np  any  lien 
thereon,  waived  his  right  to  set  up  a  lien  afterwards  for  freight,  &c. ; 
that  he  could  not  be  allowed  to  deny  the  plaintiff's  title  before  suit 
brought,  and  afterwards  defeat  a  recovery  by  setting  up  a  lien." 

"We  are  inclined  to  adopt  this  rule  of  decision.  An  unqualified  re- 
fusal, upon  a  demand  duh'  made,  is  evidence  of  a  conversion;  because 
it  involves  a  denial  of  any  title  whatever  in  the  person  who  makes  the 
demand.  In  the  case  before  us  the  defendants  "  declined  to  deliver 
any  more  lard."  This  was,  in  effect,  an  assumption  that  the}'  had  in 
their  possession  no  more  belonging  to  the  plaintiff.  At  least  he  had  a 
right  to  infer  from  their  answer  to  his  demand  that  the}'  would  deliver 
to  him  no  more  lard  unless  compelled  to  do  so  by  action  at  law.  And 
having  thus  assumed  a  position  relative  to  the  propert}'  inconsistent 
with  his  title,  lie  had,  further,  the  right  to  infer  that  a  tender  to  the  de- 
fendants for  their  services  would  be  unavailing.  We  are  of  opinion  that 
the  facts  proved  are  sufficient  to  sustain  the  judgment. 

There  is  a  point  made  as  to  the  jurisdiction  of  the  court.  This  case 
was  tried  by  the  Hon.  Thomas  S.  Stanfield,  judge  of  another  circuit,  at 
a  special  term  held  in  June,  1853  ;  and  it  is  contended  that  all  the 
steps  required  b}'  law  to  authorize  such  special  term  have  not  been 
taken.  2  R.  S.,  p.  5,  s.  3.  We  have  heretofore  decided  that  the  above 
special  term  was  held  in  conformity  with  the  statute  just  cited.  Murphy 
V.  Barlow,  5  Ind.  R.  230. 

The  judgment  must  be  affirmed. 

Per  Curiam.  The  judgment  is  affirmed,  with  five  per  cent  damages 
and  costs. 

H.  P.  Biddle^  for  the  appellants. 

D.  D.  Pratt  and  D.  31.  Cox,  for  the  appellee. 
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MEXAL  V.    DEARBORN. 
Supreme  Judicial  Court  of  Massachusetts.     1859. 

[Reported  12  Gray,  336.] 

Action  of  tort  for  taking  a  quantity  of  calf  skins.  The  declaration 
in  one  count  alleged  title  in  the  plaintiff ;  and  in  another  a  lien  for 
work  done  upon  them  b}-  the  plaintiff  as  a  currier.  Answer,  that  the 
goods  belonged  to  William  Jameson,  and  were  taken  possession  of 
under  a  warrant  issued  in  proceedings  in  insolvency'  against  Jameson, 
directed  to  the  defendant  as  messenger. 

At  the  trial  in  the  superior  court  of  Suffolk  at  September  term.  1857, 
the  plaintiff  offered  evidence  that  the  calf  skins  were  left  with  him  by- 
Jameson  to  be  curried  ;  and  that  when  the  work  was  partially  done, 
Jameson  sold  them  to  him  in  payment  of  a  debt  due  him,  a  part  of 
which  was  for  the  work  done  on  these  skins,  and  gave  a  bill  of  sale 
thereof  to  the  plaintiff,  in  whose  possession  they  then  were. 

It  appeared  that  proceedings  in  insolvency  were  duly  commenced 
against  Jameson  soon  after  this  sale  ;  and  a  warrant  issued  to  the 
defendant  as  messenger,  on  which  he  took  the  skins.  The  defendant 
offered  evidence  that  the  sale  to  the  plaintiff  was  fraudulent  and  void  as 
against  Jameson's  creditors. 

The  plaintiff  claimed  to  recover  the  whole  value  of  the  skins,  on  the 
ground  that  the  sale  was  not  fraudulent ;  and  also  to  recover  on  the  sec- 
ond count,  the  amount  of  work  performed  on  the  skins,  on  the  ground 
that  he  had  a  subsisting  lien  on  them  therefor. 

Abbott,  J.,  ruled,  "that  if  the  plaintiff  bought  the  skins  of  Jameson, 
taking  a  bill  of  sale  of  them,  together  with  the  possession,  and  this 
purchase  was  good  as  between  the  parties,  then  if  the  jury  were  satis- 
fied that  the  sale  was  fraudulent  as  against  the  creditors  of  Jameson, 
and  that  when  the  defendant  took  them  the  plaintiff  claimed  under  said 
bill  of  sale  to  him,  and  not  on  the  ground  of  having  a  lien  on  them, 
and  had  so  continued  ia  his  claim  till  the  commencement  of  this  action, 
never  demanding  the  amount  of  his  lien  of  the  defendant,  or  notifying 
him  that  he  claimed  any,  but  persisting  in  his  claim  under  the  sale  to 
him,  the  plaintiff  would  not  be  entitled  to  recover  on  the  second  count 
the  amount  of  his  lien."  The  jury  returned  a  verdict  for  the  defend- 
ant, and  the  plaintiff  alleged  exceptions. 

F.  J.  Butler,  for  the  plaintiff. 

P.  Willard,  for  the  defendant. 

Merrick,  J.  By  purchasing  the  calf  skins,  which  had  been  put  into 
his  possession  to  be  curried,  and  by  taking  a  bill  of  sale  thereof,  and 
afterwards,  to  the  time  of  the  commencement  of  this  action,  claiming 
them  solely  under  that  title,  without  having  given  notice  of  any  other 
to  the  defendant  when  he  took  them  away  in  discharge  of  his  duty  as 
messenger  under  the  proceedings  in  insolvency  against  the  vendor,  the 
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plaintiff  lost  or  waived  the  lien  which  he  had  previously  acquired.  A 
good  and  sutlicient  consideration  was  paid  for  the  transfer  of  the  prop- 
erty, and  as  between  the  parties  to  the  contract  the  sale  was  absolute 
and  complete.  The  ownership  thus  obtained  was  entirely  inconsistenc 
with  the  existence  of  the  previous  lien.  A  lien  is  an  incumbrance  upon 
property,  a  claim  upon  it  which  may  be  maintained  against  the  general 
owner.  "^  But  there  is  no  foundation  upon  which  iie  who  owns  the  whole 
can  create  a  special  right  in  his  own  favor  to  a  part.  The  inferior  or 
partial  title  to  a  chattel  necessarily  merges  in  that  which  is  absolute 
and  unconditional,  when  both  are  united  and  held  by  the  same  individ- 
ual. This  is  a  general  consequence.  But  in  the  present  instance,  it 
is  obvious  that  the  parties  extinguished,  and  intended  to  extinguish, 
tlie  lien  which  had  been  previously  created  upon  the  calf  skins  ;  for  the 
value  of  the  worlc  and  labor  which  had  previously  been  bestowed  upon 
them  by  the  vendor  was  by  their  express  agreement  made  part  of  the 
consideration  of  the  sale.  After  such  a  transaction  the  rights  of  the 
parties  were  wholly  changed.  The  vendor  could  no  longer  assert  any 
claim  to  the  property,  and  the  workman  had  none  against  his  employer. 
His  debt  had  been  paid,  the  property  had  become  his  own,  and  a  lieu 
upon  it  in  his  own  favor  thereby  rendered  both  needless  and  impossilile. 
But  the  result  is  the  same  if  the  facts  upon  which  the  ruling  excepted 
to  in  the  superior  court  was  made  are  considered  in  another  aspect 
The  law  will  not  allow  a  party  to  insist  upon  and  enforce  in  his  own 
behalf  a  secret  lien  upon  personal  property  after  he  has  claimed  it 
unconditionally  as  his  own,  and  has  thereby  induced  another  to  act  in 
relation  to  it,  in  some  manner  affecting  his  own  interest,  as  he  would, 
or  might,  not  have  done  if  he  had  been  openly  and  fairly  notified  of  the 
additional  ground  of  claim.  It  would  be  fraudulent  in  him  to  practise 
such  concealment  to  the  injury  of  others  ;  and  to  prevent  the  possibility 
of  attempts  so  unjust  becoming  successful,  the  law  implies  that  an 
intended  concealment  of  that  kind  is  of  itself  a  waiver  of  the  lien.  Tlie 
anthorities  cited  by  the  counsel  for  the  defendant,  not  less  than  its 
intrinsic  reasonableness,  fully  warrant  the  ruling  to  which  the  plaintiff 
objected.  JExceptions  overruled. 


CALDWELL  v.  TUTT. 
Supreme  Court  of  Tennessee.     1882. 

[Reported  10  Lea,  258.] 

Appeal  in  error  from  the  Circuit  Court  of  Montgomery  County. 
Jo.  C.  Stark,  J. 

Daniels  &  Goodpasture.,  for  Caldwell  &  Shelton. 

TF.  A.  Quarles,  for  Tutt. 

Freeman,  J. ,  delivered  the  opinion  of  the  cx)urt 
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Tins  case  is  as  follows;  Plaintiffs  are  liveiy-stable  keepers  in  the 
city  of  Clarksville.  Mr.  Mumford  had  placed  his  horse  in  the  stable 
to  be  kept  b}-  the  owners  of  the  stable.  He  was  in  the  habit  of  taking 
said  horse  from  the  stable  occasionally  for  a  ride.,  b}-  and  with  the 
consent  of  the  kcej^ers  of  the  stable.  While  riding  him  on  one  of 
these  occasions,  the  horse  was  levied  on  hy  defendant,  a  constable,  by 
virtue  of  an  execution  against  the  owner. 

Tlie  question  sul)mitted  to  the  court  was,  whether  the  livery-stable 
keepers,  whose  bill  for  board  of  the  horse  was  unpaid,  had  a  lien  on 
the  horse  for  its  payment,  or  the  execution  lev}-  was  superior  to  it  ? 
The  circuit  Judge  decided  in  favor  of  the  defendant,  and  that  on  these 
facts  no  lien  existed  at  the  time  of  the  levy%  from  which  there  is  an 
appeal  in  error  to  this  court. 

The  case  turns  raaijih*  on  sections  1993  «  and  1993  €  of  the  Code. 
The  first  provides:  "  Whenever  any  horse  or  other  animal  is  received 
to  pasture  for  a  consideration,  the  former  shall  have  a  lien  upon  the 
animal  for  his  proi>er  charges,  the  same  as  the  innkeeper's  lien  at  com- 
mon law."  The  latter  section  is:  ''Livery-stable  keepers  shall  be 
entitled  to  the  same  lien  provided  for  in  section  1  of  this  act,  on  all 
stock  received  by  them  for  board  and  feed,  until  all  reasonable  charges 
are  paid." 

The  question  then  is,  would  an  innkeeper  be  entitled  to  his  lien 
binder  the  facts  in  this  case  ?  for  the  livery-stable  keeper  has  such  a 
lien  as  the  innkeeper,  until  all  reasonable  charges  are  paid.  The 
nature  of  the  business,  and  necessary'  implications  arising  from  tlie 
character  of  the  undertaking  or  eontra/Ct,  is  to  be  taken  into  considera- 
tion in  arriving  at  the  proper  result. 

The  right  of  the  innkeeper  is  to  detain  or  hold  the  horse  till  the 
price  of  his  provender  is  paid  :  3  Parsons,  249.  Mr.  Parsons  adds : 
^'  What  shows  the  spirit  and  principle  of  the  rule,  if  he  permit  his  guest 
or  horse  to  depart  on  credit,  he  loses  his  lien,  and  can  never  arrest  it 
after  for  that  debt  if  the  guest  come  again." 

Take  the  nature  of  this  contract,  and  its  surroundings,  and  apply 
this  rule  in  its  spirit,  amd  we  have  the  solution  of  the  question. 

The  party  puts  his  horse  to  board  at  a  livery  stable  in  his  own 
town.  He,  as  owner,  takes  his  horse  out  temporarily  for  a  ride,  it  may 
be  of  a  morjiing  or  an  evening,  for  exercising  himself  or  horse,  or  both. 
Tlie  innkeeper  permits  this,  as  was  fairly  implied  in  the  nature  of  the 
contract.  It  certainly  cannot  be  maintained,  that  he  thereby  intends 
to  permit  the  party  to  depart  with  the  horse,  and  credit  him  for  the 
board ;  on  the  contrary,  it  is  well  understood  that  the  possession  will 
in  a  short  time  be  restored.  The  horse  is  not  intended  to  he  allowed 
to  depart  from  his  custody  so  as  to  end  the  bailment,  but  only  a  tem- 
porary user  of  the  owner  to  be  allowed.  In  a  word,  neither  party 
thought  of  terminating  the  contract, — or  of  the  one  taking  and  the 
other  yielding  possession,  —  so  as  to  give  an  individual  credit  alone 
for  the  board,   and  release  thereby  the  lien  of  the  livery  man. 
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This  being  the  fair  meaning  of  the  contract,  and  of  the  acts  of  the 
parties,  it  would  seem  unquestionable  that,  as  against  MumCord,  the 
iiverv-stable  keeper  would  have  still  retained  his  lien,  and  if  so  his 
creditor  must  take  his  shoes,  and  can  only  take  his  property  cum  onere, 
as  the  owner  himself  held  it  at  the  time  of  seizure.  It  would  have 
been  a  fraud  on  the  part  of  Mumford  had  he  assented  to  what  had  l)een 
done,  terminated  the  bailment,  and  released  the  lieu.  His  creditor 
can  stand  no  higher. 


VINAL  V.   SPOFFORD. 
Supreme  Judicial  Court  of  Massachusetts.     1885. 

[Repwied  139  Mass.  126.] 

Replevin  of  one  horse,  one  grocery  wagon,  one  open  bugg}',  one 
express  harness,  and  one  buggy  harness.  ^Yrit  returnable  to  the 
Municipal  Court  of  the  city  of  Boston.  That  court  entered  judg- 
ment for  the  plaintiff  for  all  the  articles  replevied  except  the  horse, 
with  damages  and  costs  ;  and  also  entered  judgment  for  the  defendant 
for  a  return  of  the  horse,  and  for  damages  and  costs.  The  plaintiff 
appealed  to  the  Superior  Couit  from  the  latter  judgment.  Trial  in  that 
court,  before  Brigham,  C.  J.,  who  allowed  a  bill  of  exceptions,  in 
substance  as  follows : 

The  defendant  contended  that  lie  had  a  right,  under  the  plaintiff's 
appeal,  to  try  the  question  of  the  title  to  the  wagon  and  the  harnesses  ; 
but  the  judge  ruled  that  he  had  no  such  right,  and  excluded  evidence 
offered  in  regard  to  such  title. 

As  to  the  horse,  there  was  evidence  tending  to  prove  the  following 
facts  :  Howard  Vinal,  the  father  of  the  plaintiff,  during  the  two  years 
prior  to  January  4,  1883,  had  owned  a  stock  of  groceries,  and  also  the 
horse  described  in  the  plaintiff's  declaration,  which  he  had  used  in  con- 
nection with  his  business  of  a  grocer,  at  a  shop  in  Boston,  and  during 
seven  months  of  this  period  had  hired  the  keeping  of  said  horse  at  the 
livery  stable  of  the  defendant.  On  January  4,  1883,  Howard  Vinal, 
being  embarrassed  in  his  business,  executed  and  delivered  a  bill  of 
sale  of  all  the  stock,  furniture,  and  fixtures  owned  by  him  in  said  shop, 
together  with  said  horse,  to  the  plaintiff,  and  on  the  same  day  delivered 
the  horse  to  the  plaintiff,  in  consideration  of  the  plaintiff^s  promissory 
iioto,  payable  on  demand,  for  a  certain  sum,  which  was  received  by 
Howard  Vinal,  on  payment  of  said  note,  and  applied  by  him  to  carry 
into  effect  a  composition  with  most  of  his  creditors. 

At  this  time  of  this  composition,  Howard  Vinal  requested  the  defend- 
ant to  become  a  party  thereto,  but  the  defendant,  whose  claim  against 
Howard  Vinal  for  keeping  the  horse  was  from  $1G0  to  $190,  refused  so 
to  do  unless  the  full  amount  of  his  claim  was  paid  ;  and  he  did  not 
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become  a  party  to  said  composition  during  the  keeping  of  the  horse  at 
tlie  defendant's  livery  stable,  before  and  after  the  transaction  of  sale 
between  Howard  Vinal  and  the  plaintiff.  After  January  4,  1883,  the 
shop  was  conducted  witli  the  same  sign  upon  it  as  before  ;  the  horse 
was  used  in  the  business  of  said  shop  as  before,  and  Howard  Vinal 
conducted,  for  a  salary  of  $12  per  week,  the  business  of  the  shop,  with 
tlie  same  clerks  as  before,  while  the  plaintiff  carried  on  the  business  of 
his  slioe  shop  on  anotlier  street. 

Tiie  daily  custom  in  the  matter  of  the  use  and  keeping  of  said  horse 
was  this :  it  was  taken  by  Howard  Vinal,  or  by  some  person  acting 
under  his  direction,  from  the  defendant's  liver}'  stable  early  in  the 
morning,  and  used  at  the  shop  in  its  business  until  noon,  then  was 
taken  to  the  defendant's  stable  to  be  baited  ;  afterwards  it  wa.s  taken 
to  tlie  shop,  and  there  used  until  evening,  when  it  was  returned  to  the 
defendant's  livery  stable,  and  was  there  kept  until  the  following  morn- 
ing. While  the  horse  was  at  the  shop,  according  to  the  daily  custom, 
on  January  4,  1883,  he  was  delivered  to  the  plaintiff,  under  the  trans- 
action of  sale  ;  and,  without  notice  thereof  to  the  defendant  of  said 
transaction,  at  the  close  of  that  day  was  returned  to  the  defendant's 
livery  stable,  and  kept  and  used  as  previously  under  said  custom,  until 
replevied  in  this  action. 

The  contract  for  the  keeping  of  the  horse  between  Howard  Vinal 
and  the  defendant  was,  that  for  its  keeping  the  defendant  should  bo 
paid  one  half  in  casli  and  one  half  in  groceries  from  the  shop,  and 
before  the  replevin  tlie  defendant,  or  some  person  by  his  order,  had 
rt'ccived  groceries  to  the  amount  of  $50  in  part  payment  for  the  keep- 
ing. After  January  4,  1883,  and  about  ten  days  before  the  replevin, 
the  defendant  demanded  money  from  Howard  Vinal,  or  flour  or  sugar 
from  the  sliop.  in  part  payment  of  the  sum  due  for  the  keeping  of  the 
horse.  Howard  promised  to  send  flour  for  that  purpose,  but  failed  to 
do  so,  and  in  explanation  told  the  defendant  that  the  stock  of  liis 
shop,  liorse,  &c.  had  been  sold  by  him  to  the  plaintiff";  and  thereupon 
the  defendant  sent  a  person  in  his  employ  to  take  the  horse,  then  at 
the  shop  in  use  as  previously,  and  remove  the  same  to  his  livery  stable  ; 
and  the  horse  was  then  and  there  removed,  and  remained  in  the 
defendant's  livery  stable  until  replevied  in  this  action. 

The  plaintiff  subsequently,  at  said  livery  stable,  asked  the  defendant 
to  give  him  a  statement  of  how  much  he,  the  plaintiff,  owed  for  the 
keeping  of  the  horse,  offering  to  pay  the  same  ;  but  the  defendant 
refused  to  state  any  claim  for  the  keeping  of  the  horse  against  the 
plaintiff,  declaring  tliat  tlie  plaintiff  owed  him  nothing  for  that  keeping, 
but  tliat  his  father,  Howard  Vinal,  owed  for  that  keeping  ;  and  there- 
upon this  action  was  brought. 

The  foregoing  is  a  statement  of  all  the  facts  of  which  there  was  any 
evidence  at  the  trial. 

The  defendant  requested  the  judge  to  rule,  that  he  had  the  rigiit  to 
take  and  to  hold  the  horse,  by  virtue  of  his  lien  as  a  livery-stable 
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keeper,  for  the  keeping  of  the  horse,  and  that  this  lien  wfis  not 
impaired  or  interrupted  by  allowing  tlie  owner  of  the  horse  to  use  the 
same  in  his  business  of  a  grocer  ;  that  the  facts  and  circumstances 
in  evidence  of  his  allowing  the  owner  of  said  horse  the  use  of  the  same 
did  not,  in  law,  constitute  a  waiver  of  such  lien  ;  and  that  the  sale  of 
the  horse  by  Howard  Vinal  to  the  plaintiff,  without  the  knowledge  of 
the  defendant  until  after  he  had  taken  the  horse  to  his  stable,  could 
not  operate  to  defeat  the  lien  which  he  asserted  for  the  keeping  of  the 
horse  to  the  time  of  the  sale  and  afterwards. 

The  judge  refused  to  rule  as  requested  by  the  defendant,  and  ruled 
that,  upon  the  facts  and  circumstances  in  evidence,  the  defendant  could 
not  maintain  the  lien  claimed  by  him  against  the  plaintiff's  right  to  the 
possession  of  the  horse  under  his  purchase  of  the  same  from  Howard 
Vinal.  or  under  his  retaking  of  the  horse  at  said  shop  upon  obtaining 
knowledge  of  the  purchase. 

The  defendant  contended  that  the  sale  of  the  horse  by  Howard 
Vinal  to  the  plaintiff  was  not  an  actual  sale,  but  a  colorable  ono.  and 
fraudulent;  and  that,  on  the  morning  of  the  day  when  the  defendant 
retook  the  horse,  the  defendant  had  been  induced  to  permit  the  horse 
to  be  taken  from  his  i)ossession  and  from  his  livery  stable  by  the  fraud- 
ulent promise  of  Howard  Vinal  to  send  to  the  defendant  flour  from 
his  shop,  in  part  payment  for  tlie  money  then  due  for  the  keeping  of 
said  horse. 

The  jury  found  specially,  upon  questions  submitted  to  them,  that  the 
sale  of  the  horse  by  said  Howard  Vinal  to  the  pluinLiff  was  a  valid  sale, 
made  in  good  faith  and  for  a  valuable  consideration,  and  that  the 
horse  was  not  obtained  from  the  livery  stable  of  the  defendant  by  false 
and  fraudulent  representations  ;  and  returned  a  general  verdict  for  the 
plaintiff.     The  defendant  alleged  exceptions. 

H.  J.  Edicards^  for  the  defendant. 

E.  C.  Gilman,  for  the  plaintiff. 

Holmes,  J.  1.  When  replevin  is  brought  for  a  number  of  chattels, 
some  of  which  belong  to  the  plaintiff  and  others  to  the  defendant, 
although  all  are  declared  for  in  one  count,  the  case  is  dealt  with  as  if 
there  were  two  counts,  and  each  part}'  was  entitled  to  prevail  upon  one. 
Se)/mour  v.  Billings,  12  Wend.  285.  Williams  v.  Beede,  15  N.  H. 
483.  Each  party  is  an  actor,  and  each  may  have  a  judgment  and  legal 
costs,  as  happened  in  this  case.  Poioell  v.  Hinsdale^  5  Mass.  343. 
These  judgments  are  distinct,  and  it  follows  that  an  appeal  by  one 
party  only  from  the  judgment  against  him  does  not  reopen  the  judg- 
ment in  his  favor.  Pub.  Sts.  c.  154,  §§  39,  43;  c.  155,  §  28.  Justice 
and  analog}-  load  to  the  same  result.  See  Downing  v.  Coyne.,  121 
^Mass.  347  ;  Whiting  v.  Cochran,  9  Mass.  532  ;  31(iy  v.  Gates,  137 
Mass.  389  ;  M'Donough  v.  Dannery,  3  Dall.  188,  198. 

2.  The  jury  have  found  that  the  plaintiff  bought  the  horse  in  good 
faith  and  for  a  valuable  consideration,  and  that  it  was  not  obtained 
from  the  defendant's  stable  by  fraud.     On  the  bill  of  exceptions  we 


JOHNSON   V.    STEAR.  213 

must  assume  that  the  previous  owner  of  the  horse  rightfully  took  it 
from  the  defendant's  custodj-  and  delivered  it  to  the  plaintiff.  Such  a 
transaction  would  divest  a  common  law  lien.  Perkins  v.  JBoardman, 
14  Gray,  481.  We  are  of  opinion  that  it  equally  divested  that  which 
the  defendant  had  previously  acquired  under  the  Pub.  Sts.  c.  192,  §  32 
(St.  1878,  c.  208).  That  statute  creates  a  lien  in  cases  where  the 
common  law  has  not  recognized  one.  Goodrich  v.  Willard,  7  Gra)', 
183.  r»ut  it  gives  no  intimation  that  it  uses  the  word  "lien"  in  any 
different  sense  from  that  which  is  known  to  the  common  law.  On  the 
contrary,  it  in  terms  supposes  that  the  animals  in  question  have  been 
placed  in  the  care,  that  is  to  say,  in  the  possession,  of  the  party  to 
whom  the  lien  is  given.  The  provisions  for  sale  would  seem  to  imply 
the  same  thing.  To  admit  that  it  was  intended  to  create  a  tacit  hypoth- 
ecation, like  that  enforced  from  necessity,  but  within  narrow  limits, 
in  tlie  admiralty,  would  be  to  go  in  the  face  of  the  whole  policy  of  our 
statutes,  which  always  strive  to  secure  public  registration  when  pos- 
session is  not  given  and  retained,  and  which  expressly  provide  for  such 
registration  when  they  in  terms  create  a  lien  not  depending  on  posses- 
sion. It  follows  from  what  we  have  said,  that,  even  if  the  defendant 
had  had  a  lien  for  the  keeping  of  the  horse  after  the  sale,  or  whatever 
might  be  the  rule  when  the  animal  was  voluntarily  restored  to  his 
))osscssion,  he  lost  it  by  allowing  the  plaintiff  to  take  possession,  and 
could  not  revive  his  right  by  seizing  the  horse.  Thomioson  v.  Dolliver, 
132  Mass.  103.  Walker  v.  Staples,  5  Allen,  34.  Pajnneau  v.  Went- 
worth,  136  Mass.  543.  Exceptions  overnded} 
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JOHNSON  V.  STEAR. 
Common  Pleas.  1863. 
[Reported  15  C.  B.  N.  S.  330.] 

This  was  an  action  brought  by  the  plaintiff  as  assignee  of  one  Mathew 
Gumming,  a  bankrupt,  for  the  alleged  wrongful  conversion  by  the 
defendant  of  243  cases  of  brandy  and  a  pipe  of  wine. 

The  defendant  pleaded  not  guilty  and  not  possessed,  whereupon  issue 
was  joined. 

The  cause  was  tried  before  Brie,  C.  J.,  at  the  sittings  in  London  after 

1  See  Jackson  v.  Cummins,  ante  lr,9  ;  Forth  v.  Simpson,  13  Q.B.680  ;  Allen  v.  Smith, 
12  C.  B.  N.  s.  638 ;  Perkins  v.  Boardman,  14  Gray,  481  ;  Synith  v.  Marden,  60  N.  H. 
609;  Seebaum  v.  Handy,  46  Ohio  St.  660.  For  cases  of  a  pledgee  giving  up  pos- 
session see  Reeves  v.  Capper,  5  Bing.  N.  C  136 ;  Babcock  v.  Lawson,  5  Q.  B.  D. 
284;  North  Western  Bank  v.  Poynter,  [1896]  A.  C  56;  Walker  v.  Staples,  5  Allen. 
34.  —  Ed. 
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last  Easter  Term.  TIic  facts  as  proved  or  admitted  were  as  follows: 
On  the  26th  of  January,  1862,  the  bankrupt,  Gumming,  applied  to  the 
defendant  for  an  advance  of  £62  10s.  upon  the  security  of  certain 
brandies  then  lying  in  the  London  Docks.  The  defendant  consented 
to'make  the  advance,  and  Gumming  gave  him  his  acceptance  at  one 
month  for  the  amount,  at  the  same  time  handing  him  the  dock-warrant 
for  the  brandies  and  the  following  memorandum:  — 

"I  have  this  day  deposited  with  you  the  undermentioned  243  cases 
of  brandy,  to  be  "^held  by  you  as  a  security  for  the  payment  of  my 
acceptance  for  £62  \0s.  discounted  by  you,  which  will  become  due 
January  29,  1863  ;  and,  in  case  the  same  be  not  paid  at  maturity,  I 
authorize  you  at  any  time,  and  without  further  consent  by  or  notice  to 
me,  to  sell  the  goods  above  mentioned,  either  by  public  or  private  sale, 
at  such  price  as  you  think  fit,  and  to  apply  the  proceeds,  after  all 
charges,  to  the  payment  of  the  bill;  and,  if  there  should  be  any  defi- 
ciency, I  engage  to  pay  it.  (Signed)  M.  Gumming." 

Then  followed  an  enumeration  of  the  marks  and  numbers  on  the 
cases. 

On  the  3d  of  January,  Gumming  obtained  from  the  defendant  a 
further  advance  of  £25  upon  the  security  of  a  warrant  for  a  pipe  of  port 
wine,  with  an  I.  0.  U.  and  a  post-dated  check  (7th  Januar}-),  but  no 
distinct  authority,  as  in  the  case  of  the  brandies,  to  sell  on  default  of 
payment  on  a  given  da}'. 

Gumming  absconded  on  the  5th  of  January,  and  was  declared  a 
bankrupt  on  the  17th ;  and  the  plaintiff  was  afterwards  appointed 
assignee. 

On  the  28th  of  January,  the  defendant  contracted  to  sell  the  brandies 
to  Messrs.  Ruck  &  Go.  On  the  29th  (the  day  on  which  Gumming"s 
acceptance  became  due)  the  dock-warrant  was  delivered  to  them,  and 
on  the  30th  they  took  actual  possession  of  the  brandies.  The  check 
given  by  Gumming  for  the  second  advance  being  also  dishonored,  the 
defendant  sold  the  wine  for  £40.  The  demand  and  refusal  were  on  the 
27tii  of  February. 

On  the  part  of  the  defendant  it  was  submitted  that  there  was  no 
conversion,  and  that  the  transactions  were  protected,  the  adjudication 
being  now  the  dividing  line ;  and  that,  at  all  events,  the  plaintiff  was 
only  entitled  to  nominal  damages  for  the  premature  sale  of  the  bran- 
dies,—  it  being  assumed  that  the  bankrupt  had  no  intention  to  avail 
himself  of  his  right  of  redemption. 

Under  the  direction  of  the  learned  judge,  the  jury  returned  a  verdict 
for  the  plaintiff,  assessing  the  value  of  the  wine  at  £40,  and  that  of  the 
brandies  at  £62  lOs. ;  and  leave  was  reserved  to  the  defendant  to  move 
to  enter  a  verdict  for  him  if  the  court  should  be  of  opinion  that  .tie 
plaintiff  was  not  entitled  to  recover. 

Poirell,  in  Trinity  Term,  moved  for  a  rule  accordingly. 

Denman,  Q.  G.,  and  Howard,  now  showed  cause. 
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Erle,  C.  J.,  now  delivered  the  judgment  of  the  majority  of  the  court. ^ 

In  trover  by  the  assignee  under  the  bankruptcy  of  one  Gumming, 
the  facts  were  that  Gumming  had  deposited  brandy  lying  in  a  dock 
with  one  Stear,  by  delivering  to  him  the  dock-warrant,  and  had  agreed 
that  Stear  might  sell,  if  the  loan  was  not  repaid  on  the  29th  of  Jan- 
uary; that,  on  the  28th  of  January,  Stear  sold  the  brand}^  and»on  the 
29th  handed  over  the  dock-warrant  to  the  vendees,  who  on  the  30th 
took  actual  possession. 

Upon  these  facts,  the  questions  are,  —  first,  was  there  a  conversion? 
and,  if  yes,  —  secondly,  what  is  the  measure  of  damages? 

To  the  first  question  our  answer  is  in  the  affirmative.  The  wrongful 
sale  on  the  28th,  followed  on  the  29th  by  Uie  delivery  of  the  dock- 
warrant  in  pursuance  thereof,  was,  we  think,  a  conversion.  The 
defendant  wrongfully  assumed  to  be  owner  in  selling ;  and,  although 
the  sale  alone  might  not  be  a  conversion,  yet,  by  delivering  over  the 
dock-warrant  to  the  vendees  in  pursuance  of  such  sale,  he  interfered 
with  the  right  wliich  Gumming  had  of  taking  possession  on  the  29th  if 
he  repaid  the  loan  ;  for  which  purpose  the  dock-warrant  would  have 
been  an  important  instrument.  We  decide  for  the  plaintiff  on  this 
ground  :  and  it  is  not  necessary  to  consider  the  other  grounds  on  which 
he  relied  to  prove  a  conversion.     Then  the  second  question  arises. 

The  plaintiff  contends  that  he  is  entitled  to  the  full  value  of  the 
goods  sold  by  the  defendant,  without  any  deduction,  on  the  ground 
tliat  the  interest  of  the  defendant  as  bailee  ceased  when  he  made  a 
wrongful  sale,  and  that  therefore  he  became  liable  to  all  the  damages 
wliich  a  mere  wrongdoer  wlio  had  wilfully  appropriated  to  himself  the 
jjroperty  of  another  without  any  right  ought  to  pay.  But  we  are  of 
opinion  that  the  plaintiff  is  not  entitled  to  the  full  value  of  the  goods. 
The  deposit  of  the  goods  in  question  with  the  defendant  to  secure 
repayment  of  a  loan  to  him  on  a  given  day,  with  a  power  to  sell  in 
case  of  default  on  that  day,  created  an  interest  and  a  right  of  property 
in  the  goods  which  was  more  than  a  mere  lien :  and  the  wrongful  act  of 
the  pawnee  did  not  annihilate  the  contract  between  the  parties  nor  the 
interest  of  the  pawnee  in  the  goods  under  that  contract. 

It  is  clear  tliat  the  actual  damage  was  merely  nominal.  The  defend- 
ant by  mistake  delivered  over  the  dock-warrant  a  few  hours  only  before 
the  sale  and  delivery  by  him  would  have  been  lawful ;  and  by  such 
premature  delivery  the  plaintiff  did  not  lose  anything,  as  the  bankrupt 
had  no  intention  to  redeem  the  pledge  by  paying  the  loan. 

If  the  plaintiff's  action  had  been  for  breach  of  contract  in  not  keeping 
the  pledge  till  the  given  day,  he  would  have  been  entitled  to  be  com- 
pensated for  the  loss  he  had  really  sustained,  and  no  more :  and  that 
would  be  a  nominal  sum  only.  The  plaintiff's  action  here  is  in  name 
for  the  wrongful  conversion  ;  but,  in  substance,  it  is  the  same  cause  of 
action  ;  and  the  change  of  the  form  of  pleading  ought  not  in  reason 
to  affect  the  amount  of  coiiii)en=ation  to  be  paid. 

1  Consisting  of  liimself,  Byles,  J.,  and  Keating,  J. 
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There  is  authority  for  holding,  that,  in  measuring  the  damages  to  be 
paid  to  tlie  pawnor  by  tlie  pawnee  for  a  wrongful  conversion  of  tlie 
pledge,  the  interest  of  the  pawnee  in  the  pledge  ought  to  be  taken  into 
the  account.  On  this  principle  the  damages  were  measured  in  Chinery 
V.  Viall,  5  Hurlst.  &  N.  288.  There,  the  defendant  had  sold  sheep  to 
the  plaintiff ;  and,  l)ecause  there  was  delay  in  the  payment  of  the  price 
by  the  plaintitf,  the  defendant  resold  the  sheep.  For  this  wrong  the 
court  held  that  trover  lay,  and  that  the  plaintiff  was  entitled  to  recover 
damages  ;  but  that,  in  measuring  the  amount  of  tliose  damages,  al- 
though the  plaintiff  was  entitled  to  be  indemnified  against  any  loss  he 
had  really  sustained  by  the  resale,  3-et  the  defendant  as  an  unpaid 
vendor  had  an  interest  in  the  sheep  against  the" vendee  under  the  con- 
tract of  sale,  and  might  deduct  the  price  due  to  himself  from  the  plain- 
tiff from  the  value  of  the  sheep  at  the  time  of  the  conversion. 

In  Story  on  Bailments,  §  315,  it  is  said  :  "  If  the  pawnor,  in  conse- 
quence of  any  default  or  conversion  b}'  the  pawnee,  has  recovered  back 
the  pawn  or  its  value,  still  the  debt  remains  and  is  recoverable,  unless 
in  such  prior  action  it  has  been  deducted :  and  it  seems  that,  b}'  the 
common  law,  the  pawnee  in  such  action  for  the  value  has  a  right  to 
have  the  amount  of  his  debt  recouped  in  damages."  For  this  he  cites 
Jarvis  v.  Rogers,  15  Mass.  R.  S89.  The  principle  is  also  exempli- 
fied in  Briefly  v.  Kendall,  17  Q.  B.  937.  There,  although  the  form 
of  the  securitv  was  a  mortgage,  and  not  a  pledge ;  and  although 
the  action  was  trespass  and  not  trover ;  yet  the  substance  of  the 
transaction  was  in  close  analogy  with  the  present  case.  There  was 
a  loan  by  the  defendant  to  the  plaintiff,  secured  b}'  a  bill  of  sale  of  the 
plaintiff's  goods,  in  which  was  a  reservation  to  the  plaintiff  of  a  right  to 
the  possession  of  the  goods  till  he  should  make  default  in  some  pay- 
ment. Before  any  default,  the  defendant  took  the  goods  from  the 
plaintiff"  and  sold  them.  For  this  wrong  he  was  liable  in  trespass  ; 
but  the  measure  of  damages  was  held  to  be,  not  the  value  of  the  goods, 
1)ut  the  loss  which  the  plaintiff  had  really  sustained  by  being  deprived 
of  the  possession.  Tlie  wrongful  act  of  the  defendant  did  not  anni- 
hilate his  interest  in  the  goods  under  the  bill  of  sale  ;  and  such  interest 
was  to  be  considered  in  measuring  the  extent  of  the  plaintiff"'s  right  to 
damages. 

On  these  authorities  we  hold  that  the  damages  due  to  the  plaintiff  for 
the  wrongful  conversion  of  the  pledge  by  tiie  defendant,  are  to  be 
measured  by  the  loss  he  has  really  sustained ;  and  that,  in  measuring 
those  damages,  the  interest  of  the  defendant  in  the  pledge  at  the  time 
of  the  conversion  is  to  be  taken  into  the  account.  It  follows  that  the 
amount  is  merely  nominal,  and  therefore  that  the  verdict  for  the  plain- 
tiff should  stand,  with  damages  40s. 

Williams,  J.  I  agree  with  the  rest  of  the  court  that  there  was  suflS- 
cient  proof  of  a  conversion  ;  for,  although  the  mere  sale  of  the  goods 
(according  to  The  Lancashire  Waggon  Company  v.  Fitzhvgh^  6  Hurlst, 
&  N.  502)  would  have  been  insufficient,  yet  I  think  the  handing  over 
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of  the  dock- warrant  to  the  vendees  before  the  time  had  arrived  at  which 
the  brandies  could  be  properly  sold,  according  to  the  terms  on  which 
the}"  were  pleclged,  constituted  a  conversion,  inasmuch  as  it  was  tanta- 
mount to  a  delivery.  Not  that  the  warrant  is  to  be  considered  in  the 
light  of  a  symbol,  according  to  the  doctrine  applied  to  cases  of  dona- 
tions mortis  causa  ;  it  is  the  means  of  coming  at  the  possession  of  a 
thing  which  will  not  admit  of  corporal  delivery.  Ward  v.  Turner,, 
2  Ves.  Sen.  431;   Smith  v.  Smith,  2  Stra.  295. 

But  I  cannot  agree  with  my  Lord  and  m}'  learned  Brothers  as  to  the 
other  point ;  for  I  think  the  damages  ought  to  stand  for  the  full  value 
of  the  brandies.  The  general  rule  is  indisputable,  that  the  measure  of 
damages  in  trover  is  the  value  of  the  property  at  the  time  of  the  con- 
version. To  this  rule  there  are  admitted  exceptions.  There  is  the 
well-known  case  of  a  redelivery  of  the  goods  before  action  brought, 
which,  though  it  cannot  cure  the  couA'ersion,  yet  will  go  in  mitigation 
of  damages.  Another  exception  is  to  be  found  in  cases  where  the 
plaintiff  has  only  a  partial  interest  in  the  thing  converted.  Thus,  if 
one  of  several  joint-tenants  or  tenants  in  common  alone  brings  an  action 
against  a  stranger,  he  can  recover  only  the  value  of  his  share.  So,  if 
the  plaintiff,  though  solely  entitled  to  the  possession  of  the  thing  con- 
verted, is  entitled  to  an  interest  limited  in  duration,  he  can  only  recover 
damages  proportionate  to  such  limited  interest,  in  an  action  against 
the  person  entitled  to  the  residue  of  the  property  (though  he  may  re- 
cover the  full  value  in  an  action  against  a  stranger).  The  case  of 
Brierly  v.  Kendall.,  which  my  Lord  has  cited,  is  an  example  of  this 
exception.  There,  the  goods  had  been  assigned  b}'  the  plaintiff  to  the 
defendant  by  a  deed  the  terms  of  which  operated  as  a  re-demise,  and, 
since  the  defendant's  quasi  estate  in  remainder  was  not  destroyed  or 
forfeited  by  his  conversion  of  the  quasi  particular  estate,  the  plaintiff, 
as  owner  of  that  estate,  was  only  entitled  to  recover  damages  in  pro- 
portion to  the  value  of  it. 

With  respect,  however,  to  liens,  the  rule,  I  apprehend,  is  well  estab- 
lished, that,  if  a  man  having  a  lien  on  goods  abuses  it  bj-  wrongfully 
parting  with  them,  the  lien  is  annihilated,  and  the  owner's  right  to 
possession  revives,  and  he  may  recover  their  value  in  damages  in  an 
action  of  trover.  With  reference  to  this  doctrine,  it  maj'  be  useful  to 
refer  to  Stor}-  on  Bailments.  In  §  325,  that  writer  says:  "The  doc- 
trine of  the  common  law  now  established  in  England,  after  some  diver- 
sity of  opinion,  is,  that  a  factor  having  a  lien  on  goods  for  advances  or 
for  a  general  balance,  has  no  right  to  pledge  the  goods,  and  that,  if  he 
does  pledge  them,  he  conveys  no  title  to  the  pledgee.  The  effect  of 
this  doctrine  is,  in  England,  to  deny  to  the  pledgee  any  right  in  such 
a  case  to  retain  the  goods  even  for  the  advances  or  balance  due  to  the 
factor.  In  short,  the  transfer  is  deemed  wholly  tortious  ;  so  that  the 
principal  may  sue  for  and  recover  the  pledge,  without  making  any 
allowance  or  deduction  whatever  for  the  debts  due  by  him  to  the  factor." 
After  stating  that  the  English  legislature  had  at  length  interfered,  the 
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learned  author  continues,  in  §  326,  —  "  In  America,  the  general  doc- 
trine that  a  factor  cannot  pledge  the  goods  of  his  principal,  has  been 
rci^eatedly  recognized.  But  it  does  not  appear  as  yet  to  have  been 
carried  to  the  extent  of  declaring  the  pledge  altogether  a  tortious  pro- 
ceeding, so  that  the  title  is  not  good  in  the  pledgee  even  to  the  extent 
of  the  Tien  of  the  factor,  or  so  that  the  principal  may  maintain  an  action 
against  the  pledgee  without  discharging  the  lien,  or  at  least  giving  the 
pTedgee  a  right  to  recover  the  amount  of  the  lien  in  the  damages:' 
Biit,''in  the  6ih  edition,  by  Mr.  Bennett,  it  is  added, —  "  Later  deci- 
sions have,  however,  fully  settled  the  law,  that  a  pledge  by  a  factor  of 
his  principal's  goods  is  wholly  tortious,  and  the  owner  may  recover  the 
whole  value  of  the  pledgee,  without  any  deduction  or  recoupment  for 
his  claim  against  the  factor.''  And  I  may  mention  that  I  have  reason 
to  believe  this  rule  as  to  liens  was  acted  upon  a  few  days  ago  in  the 
Court  of  Q'leon's  Bench.      Siebel  v.  Springfield,  9  Law  T.  N.  S.  325. 

But  it  is  said  that  the  maintenance  of  such  a  rule  in  respect  of  pledges 
is  inconsistent  with  Chinery  v.  Viall,  mentioned  by  my  Lord.  It 
seems  to  me,  however,  that  the  decision  of  that  case  does  not  interfere 
with  the  general  rule  as  to  damages  in  trover,  but  only  establishes 
a  further  exception  in  the  peculiar  and  somewhat  anomalous  case  of  an 
unpaid  vendor,  whose  right  in  all  cases  has  been  deemed  to  exceed  a 
lien  :  see  Blackburn  on  Contracts,  p.  320.  I  cannot,  however,  think  that 
this  exception  can  be  properly  extended  to  the  case  of  a  pledgee.  An 
unpaid  vendor  has  rights  independent  of  and  antecedent  to  his  lien  for 
the  purchase-money.  But  the  property  of  a  pledge  is  a  mere  creature 
of  the  transaction  of  bailment ;  and,  if  the  bailment  is  terminated,  must 
surely  perish  with  it.  Accordingly,  it  is  said  in  Story  on  Bailments, 
§  327,  —  "It  has  been  intimated  that  there  is,  or  may  be,  a  distinction 
favorable  to  the  pledgee,  which  does  not  apply,  or  may  not  apply,  to  a 
factor,  since  the  latter  has  but  a  lien,  whereas  the  former  has  a  special 
property  in  the  goods.  It  is  not  very  easy  to  point  out  any  substantial 
distinction  between  the  case  of  a  pledgee  and  the  case  of  a  factor.  The 
latter  holds  the  goods  of  his  principal  as  a  securit}'  and  pledge  for  his 
advances  and  other  dues.  He  has  a  special  property  in  them,  and  may 
maintain  an  action  for  any  violation  of  this  possession,  either  b}'  the 
principal  or  by  a  stranger.  And  he  is  generally  treated,  in  judicial 
discussions,  as  in  the  condition  of  a  pledgee."  Again,  in  §  299,  "  As 
possession  is  necessary  to  complete  the  title  by  pledge,  so,  b3'  the 
common  law,  the  positive  loss  or  the  delivery  back  of  the  possession  of 
the  thing  witli  the  consent  of  the  pledgee,  terminates  his  title."  And, 
further,  in  the  same  section,  —  "  If  the  pledgee  voluntarily,  by  his  own 
act,  places  the  pledge  be^'ond  his  own  power,  as  by  agreeing  that  it 
may  be  attached  at  the  suit  of  a  third  person,  that  will  amount  to  a 
waiver  of  his  pledge."     See  WliitaJcer  v.  Sumner,  20  Pick.  R.  399. 

It  should  seem,  then,  that  the  bailment  in  the  present  case  was  ter- 
minated by  the  sale  before  the  stipulated  time  ;  and,  consequently,  that 
the  title  of  the  plaintiff  to  the  goods  became  as  free  as  if  the  bailment 
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had  never  taken  place.  If  he  had  brought  an  action  against  an  innocent 
vendee,  the  passage  I  have  ah-ead}-  cited  from  Story,  §  325,  demon- 
strates that  he  might  liave  recovered  the  absokite  value  of  the  goods  as 
damages.  Why  should  he  be  in  a  worse  condition  in  respect  of  an 
action  against  the  pledgee  who  has  violated  the  contract  of  pledge? 

The  true  doctrine,  as  it  seems  to  me  is,  that,  whenever  the  plaintiff 
could  have  resumed  the  property,  if  he  could  la\'  his  hands  on  it,  and 
could  have  rightfully  held  it  when  recovered  as  the  full  and  absolute 
owner,  he  is  entitled  to  recover  the  value  of  it  as  damages  in  the  action 
of  trover,  which  stands  in  the  place  of  such  resumption. 

In  the  present  case,  I  think  it  plain  that  the  bailment  having  been 
terminated  bj'  the  wrongful  sale,  the  plaintiff  might  have  resumed  pos- 
session of  the  goods  freed  from  the  bailment,  and  might  have  held  them 
rightfully  when  so  resumed,  as  the  absolute  owner,  against  all  the 
world.  And  I  tlierefore  think  he  ought  to  recover  the  full  value  of 
them  in  this  action. 

Nor  can  I  see  any  injustice  in  the  defendant's  being  thus  remitted  to 
his  unsecured  debt,  because  his  lien  has  been  forfeited  by  his  own  vio- 
lation of  the  conditions  on  which  it  was  created. 

Hule  absolute  to  reduce  the  damages  to  40s. 


DONALD   V.    SUCKLING. 
Queen's  Bench.    1866. 
[Reported  L.  R.  1  Q.  B.  585.] 

Declaration.  That  the  defendant  detained  from  the  plaintiff  his 
securities  for  money,  —  that  is  to  say,  four  debentures  of  the  British 
Slate  Company,  Limited,  for  £200  each,  —  and  the  plaintiff  claimed  a 
return  of  the  securities  or  their  value,  and  £1,000  for  their  detention. 

Plea.  That  before  the  alleged  detention,  the  plaintiff  deposited  the 
debentures  with  one  J.  A.  Simpson,  as  security  for  the  due  payment  at 
maturity  of  a  bill  of  exchange,  dated  25th  August,  1864,  payable  six 
months  after  date,  and  drawn  by  the  plaintiff,  and  accepted  by  T. 
Sanders,  and  endorsed  by  the  plaintiff  to  and  discounted  by  Simpson, 
and  upon  the  agreement  then  come  to  between  the  plaintiff  and  Simp- 
son, that  Simpson  should  have  full  power  to  sell  or  otherwise,  dispose 
of  tlie  debentures  if  the  bill  was  not  paid  when  it  became  due.  That 
the  bill  had  not  been  paid  by  the  plaintiff  nor  by  any  other  person, 
but  was  dishonored  ;  nor  was  it  paid  at  the  time  of  the  said  detention 
or  at  the  commencement  of  this  suit;  and  that  before  the  alleged  de- 
tention and  the  commencement  of  this  suit  Simpson  deposited  the 
debentures  witli  the  defendant  to  be  by  him  kept  as  a  security  for  and 
until  the  repayment  by  Simpson  to  the  defendant  of  certain  sums  of 
money  advanced  and  lent  by  the  defendant  to  Simpson  upon  the  security 
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of  the  debentures,  and  the  defendant  had  and  received  the  same  for  the 
purpose  and  on  the  terms  aforesaid,  which  sums  of  moue}-  thence  hitlieito 
have  been  and  remain  wholly  due  and  unpaid  to  the  defendant ;  where- 
fore the  defendant  detained  and  still  detains  the  debentures,  which  is 
the  alleged  detention. 

Demurrer  and  joinder. 

Harington,  for  the  plaintiff. 

Gray,  Q.  C.  (Gadsden  with  him),  for  the  defendant. 

July  7.     The  following  judgments  were  delivered  :  — 

Shee,  J.  [After  stating  the  pleadings.]  This  plea  sets  up  a  right 
to  detain  the  debentures,  founded  on  a  bailment  of  pawn  b}'  the  plain- 
tiff to  Simpson,  under  which  Simpson,  if  the  bill  should  not  be  paid, 
had  a  right  to  sell  the  debentures,  paj'ing  the  overplus  above  the 
amount  of  the  bill  and  charges  to  the  plaintiff,  —  that  is,  to  sell  on  the 
plaintiff's  account  and  for  his  and  Simpson's  benefit,  —  and  a  repawn 
of  them  by  Simpson  as  a  security  for  a  loan  to  him  b}'  the  defendant. 

It  must  be  taken  against  the  defendant  that  the  debentures  were 
pledged  to  him  b}'  Simpson  before  the  plaintiff  had  made  default ;  it 
must  be  taken,  too,  that  the  advance  for  which  the  debentures  were 
pledged  to  the  defendant  by  Simpson  was  of  a  greater  amount  than  the 
debt  for  wliich  Simpson  held  them ;  it  is  consistent  with  the  facts 
pleaded,  either  that  it  was  repayable  before  or  repayable  after  the  ma- 
turit}'  of  the  plaintiff's  bill,  and  that  the  debentures  were  pledged  b}' 
Simpson,  along  with  other  securities,  from  which  they  could  not  at 
Simpson's  pleasure,  or  on  tender  by  the  plaintiff  of  the  sum  for  which 
they  had  been  pledged  to  Simpson,  be  detached;  and  therefore  that 
Simpson  had  put  it  out  of  his  power  to  apply  them  by  sale  or  otherwise 
to  the  only  purpose  for  which  possession  of  them  had  been  given  to 
him  ;  viz.,  to  secure  the  payment  of  his  debt  and  the  release  of  the 
plaintiff,  by  the  sale  of  them,  from  liability  on  the  bill  which  Simpson 
had  discounted  for  him. 

Whether  this  pledge  to  the  defendant  by  Simpson  was  such  a  con- 
version by  him  of  the  debentures  as  destroyed  his  right  of  possession  in 
them,  and  revested  the  plaintiff's  right  to  the  possession  of  them 
freed  from  the  original  bailment,  is  the  question  for  our  decision. 

The  contention  that  a  pawnee  is  entitled  to  exercise  over  the  chattel 
pawned  to  him  a  power  so  extensive  as  the  one  which  this  plea  sets  up, 
was  before  the  case  of  Johnson  v.  /Stear,  15  C.  B.  N.  S.  330 ;  33  L.  J. 
C.  P.  130,  if  it  be  not  now,  wholly  unsupported  by  authority. 

A  pawn  is  defined  by  Sir  William  Jones  (On  Bailments,  pp.  118,  36) 
to  be  "a  bailment  of  goods  by  a  debtor  to  his  creditor,  to  be  kept  by 
him  till  his  debt  is  discharged  ;  "  and  by  Lord  Holt  (Cor/gs  v.  Bernard, 
2  Ld.  Raym.  913),  to  be  "  a  delivery  to  another  of  goods  or  chattels  to 
be  security  to  him  for  money  borrowed  of  him  by  the  bailor ;  "  and  by 
Lord  Stair  (Institutions  of  the  Law  of  Scotland,  b.  i.  tit.  13,  s.  11),  "a. 
kind  of  mandate  whereby  the  debtor  for  his  creditor's  security  gives 
him  the  pawn  or  thing  impignorated,  to  detain  or  keep  it  for  his  own 
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security,  or  in  the  case  of  not-paj-ment  of  the  debt,  to  sell  the  pledo-e 
and  pa}-  himself  out  of  the  price,  and  restore  the  rest,  or  restore  the 
pledge  itself  on  payment  of  the  debt ;  all  which  is  of  tlie  nature  of  a 
mandate,  and  it  hath  not  011I3'  a  custody  in  it,  but  the  power  to  dispone 
in  the  case  of  not-payraent ;  "  and  by  Bell  (Principles  of  the  Law  of 
Scotland,  ss.  1362,  1363;  4th  ed.  p.  512),  "a  real  right  or  jus  in  re, 
inferior  to  property,  which  vests  in  the  holder  a  power  over  the  subject 
to  retain  it  in  security  of  the  debt  for  which  it  is  pledged,  and  Qualifies 
so  far  and  retains  the  right  of  property  in  the  pledger  or  owner." 

In  the  Roman  civil  law,  as  in  our  own  law  (see  Pigot  v.  Cubley,  15 
C.  B.  N.  S.  701  ;  33  L.  J.  134),  the  bailment  of  pawn  implied  what  in 
this  bailment  is  expressed,  a  mandate  of  sale  on  default  of  payment. 
Without  it,  or  without,  as  in  the  Scotch  and  French  law,  a  right  to  have 
a  pledge  sold  judically  for  payment  on  default  made,  the  securit}^  by 
wa}-  of  pledge  would  be  of  little  value.  The  pawnee  is  said  b}-  Lord 
Coke,  in  his  Commentaries  on  Littleton  (Co.  Litt.  89  a),  to  have  a 
"  property  ;  "  and  in  Southcote's  Case,  4  Rep.  83  b,  to  have  a  "  prop- 
erty- in,  and  not  a  custody  onlj-,"  of  the  chattel  pawned  ;  by  which  Lord 
Holt  (2  Ld.  Raym.  916,  917)  understands  Lord  Coke  to  mean  a 
"  special  property,"  consisting  in  this,  "  that  the  pawn  is  a  security 
to  the  pawnee  that  he  shall  be  repaid  his  debt,  and  to  compel  the 
pawnor  to  pay  him  ;  "  or,  in  the  words  of  Fleming,  C.  J.  in  Ratdiff  \. 
Davis,  Cro.  Jac.  245:  "a  special  property  in  the  goods  to  detain 
them  for  his  (the  pawnee's)  securit}- ;  "  that  is,  not  a  propert}-  properly 
so  called,  but  the  jus  in  re,  that  is,  in  re  aliena,  of  the  Roman  law- 
yers ;  the  opposite,  as  Mr.  Austin  sa3-s  (Lectures  on  Jurisprudence  : 
Tables  and  Notes,  iii.  192),  to  property  ;  but  a  right  of  possession 
against  the  true  owner,  and  under  a  contract  with  him  until  his  debt  is 
paid,  and  a  power  of  sale  for  the  reciprocal  benefit  of  the  pawnee  and 
pawnor  on  default  of  payment  at  the  time  agreed  upon. 

Mr.  Justice  Story  says  (On  Bailments,  s.  324),  that  "  the  pawnee 
may  by  the  common  law  deliver  the  pawn  into  the  hands  of  a  stranger 
without  consideration,  for  safe  custody,  or  convey  the  same  interest  con- 
ditionall}'  by  way  of  pawn  to  another  person,  without  destroying  or  in- 
validating his  security,  but  that  he  cannot  pledge  it  for  a  debt  greater 
than  his  own;  that  if  he  do  so  he  will  be  guilty  of  a  breach  of  trust,  by 
w^hich  his  creditor  will  acquire  no  title  bej-ond  that  of  tlie  pawnee  ;  and 
that  the  only  question  which  admits  of  controversy  is,  whether  the  cred- 
itor shall  be  entitled  to  retain  the  pledge  until  the  original  debt  (that  is, 
tlie  debt  due  to  the  first  pawnee)  is  discharged,  or  whether  the  owner 
may  recover  the  pledge  in  the  same  manner  as  if  the  case  was  a  naked 
tort  without  any  qualified  right  in  the  first  pawnee."  So  much  of  this 
passage  as  is  stated  to  be  clear  law;  viz.  that  the  pawnee  may  deliver 
the  chattel  pawned  to  a  stranger  for  safe  custody  without  consideration, 
or  convey  the  same  conditionally  (t.  e.,  it  may  be  presumed,  on  the  same 
conditions  as  those  on  which  he  holds  it)  by  way  of  pawn  to  another 
person  for  a  debt  not  greater  than  his  own,  without  destroying  or  invali- 
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dating  his  securit}-,  has  no  application  to  the  case  before  us,  inasmuch 
as  the  pawn  b}-  Simpson  to  the  defendant  was  not  for  safe  custody,  nor 
without  consideration,  nor  conditionally,  nor  for  a  debt  not  greater  than 
the  debt  due  by  the  plaintiff  to  Simpson,  and  because  the  power  given 
to  the  pawnee  by  this  bailment  to  dispose  of  the  debentures  by  sale  or 
otherwise,  should  his  debt  not  be  paid,  might  probably  be  considered,  at 
least  after  default  made,  to  enlarge  the  ordinary  riglit  of  a  pawnee  over 
the  chattel  pawned.  There  is  nothing  in  the  passage  which  affords  any 
countenance,  except  by  way  of  query,  to  the  position  that  a  pawnee 
who,  as  in  this  case,  has  placed  the  chattel  pawned  out  of  the  pawnor's 
power,  and  out  of  his  own  power,  to  redeem  it  by  payment  of  the 
amount  for  which  it  was  given  to  him  as  a  security,  and  who  has  deprived 
himself  of  the  power  of  selling  it  for  the  payment  of  the  pawnor's  debt, 
can  by  so  doing  shield  the  creditor  to  wliom  he  repawns  it  from  an  ac- 
tion of  detinue  at  the  suit  of  the, real  owner.  Mr.  Justice  Story,  indeed, 
says  (On  Bailments,  s.  299),  "  that  if  the  pledgee  voluntarily  and  by  his 
own  act  places  the  pledge  beyond  his  power  to  restore  it,  —  as  b}-  agree- 
ing that  it  may  be  attached  at  the  suit  of  a  third  person, — that  will 
amount  to  a  waiver  of  the  pledge."  It  would  be  difficult  to  reconcile 
any  other  rule  in  respect  of  the  pledging  by  pledges  of  the  chattels 
pawned  to  them  with  the  well-established  doctrine  of  our  courts  and  the 
courts  of  the  United  States  of  America  in  respect  of  the  pledging  by 
factors  of  the  goods  entrusted  to  them.  Factors,  like  pledgees,  have  a 
mandate  of  sale, — sale  irrespectively  of  default  of  an}'  kind  is  the  ob- 
ject of  the  bailment  to  them  ;  they  have  a  special  property  and  right  of 
possession  against  all  the  world  except  tlieir  principal,  and  against  him 
if  they  have  made  advances  on  the  security  of  his  goods  entrusted  to 
tliem ;  to  give  effect  to  that  security  they  may  avail  themselves  of  their 
mandate  of  sale  ;  but  if  the}'  place  the  goods  out  of  their  own  power  by 
pledging  them,  although  it  be  for  a  debt  not  exceeding  their  advances, 
the  pawnee  from  them  (except  under  the  Factors  Acts)  is  defenceless,  in 
trover  or  in  detinue,  even  to  the  extent  of  his  loan,  against  the  true  owner. 

Wliy  it  should  be  otherwise  between  the  true  owner  and  the  pawnee 
from  a  pawnee  of  the  true  owner's  goods,  no  reason  was  adduced  during 
tlie  argument  before  us,  nor  indeed  was  it  possible  to  abduce  any  rea- 
son, seeing  that  in  all  the  decisions  on  pledges  by  factors  the  relation 
between  a  factor  who  has  made  advances  on  the  goods  entrusted  to  him 
and  his  prineipal  has  been  held  not  distinguishable,  or  barely  distin- 
guishable, in  its  legal  incidents  from  the  relation  between  pawnee  and 
pawnor;  a  factor  being,  as  Mr.  Justice  Story  says,  "  generally  treated 
in  juridical  discussions  as  in  the  condition  of  a  pledgee."  (On  Bail- 
ments, ss.  325,  327  ;  citing  Daubignyx.  Duval,  5  T.  R.  604;  M'Com- 
bie  V.  Davies,  7  East,  5.) 

The  case  of  Johnson  v.  Stear,  15  C.  B.  N.  S.  330  ;  33  L.  J.  C.  P.  130, 
is  a  clear  authority  for  holding  that  Simpson,  in  dealing  with  the  de- 
bentures in  the  way  which  he  must  be  taken  on  this  plea  to  have  done, 
was,  as  the  defendant  also  was,  guilty  of  a  conversion  of  them ;  and 
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unless  that  case  is  also  an  authority  binding  upon  us  for  the  doctrine 
that  the  conversion  by  a  pawnee  of  the  thing  pawned  is  not  such  an  abuse 
of  the  bailment  of  pawn  as  annuls  it,  but  that  there  remains  in  him,  and 
in  an  assignee  from  him,  and  in  an  assignee  from  his  assignee,  and  so 
on  toties  quoties,  without  limit  as  to  the  number  of  assignments  or  the 
consideration  for  them,  an  interest  of  property  in  the  pawn  -which  de- 
feats the  owner's  right  of  possession,  the  plaintiff  is  entitled  to  our 
judgment. 

As  I  read  the  case  of  Johnson  v.  Stear,  15  C.  B.  N.  S.  330;  33 
L.  J.  C.  P.  130,  and  the  case  of  Cliinery  v.  Viall,  5  H.  &  N.  288;  29 
L.  J.  Ex.  180,  and  Brierly  v.  Kendall,  17  Q.  B.  937 ;  21  L.  J.  Q.  B. 
161,  on  the  authority  of  which  it  proceeded,  the  judgments  of  the 
majority  of  the  learned  judges  of  the  Court  of  Common  Picas,  in  the 
first  of  them,  and  the  judgments  of  the  Court  of  Exchequer,  and  of 
the  Court  of  Queen's  Bench,  in  the  second  and  the  third,  are  based  on 
the  principle  that,  in  an  action  to  recover  damages  for  a  conversion,  it  is 
not  an  inilexible  rule  of  law  that  the  value  of  the  goods  converted  is  to 
be  taken  as  the  measure  of  damages  ;  that  when  a  suitor's  real  cause  of 
action  is  a  breach  of  contract  he  cannot  by  suing  in  tort  entitle  himself 
to  a  larger  compensation  than  he  could  have  recovered  in  an  action  in 
form  ex  contractic ;  and  therefore  that  when  a  verdict  is  obtained 
against  an  unpaid  vendor  for  the  conversion  of  the  thing  sold  by  him, 
or  against  an  unpaid  pawnee  for  the  conversion  of  the  thing  pledged  to 
him,  he  is  entitled  to  be  credited,  in  the  estimate  by  the  jury,  of  the 
damages  to  be  paid  by  him  for  the  value  of  such  interest  or  advantage 
as  would  have  resulted  to  him  from  the  contract  of  sale  or  the  contract 
of  pawn  if  it  had  been  fulfilled  by  the  vendee  or  pawnor. 

That  this  was  the  ratio  decidendi  in  these  cases  seems  to  me  clear 
from  the  facts  of  Cliinery  v.  Viall,  and  Brierly  v.  Kendall,  which 
raised  no  question  between  the  litigant  parties  in  any  respect  analogous 
to  the  question  which  we  in  this  case  have  to  decide.  In  Chinery  v. 
Viall,  the  plaintiff,  who  was  the  vendee  of  forty-eight  sheep,  for  five 
only  of  which  he  had  paid,  under  a  bargain  which  entided  him  to  de- 
livery of  the  whole  lot  before  payment,  brought  his  action  against  the 
vendor  for  a  conversion  by  parting  with  the  sheep  to  another  purchaser. 
If  the  defendant's  interest  in  the  unpaid  balance  of  the  agreed  price  of 
the  sheep  had  not  been  credited  to  him  in  the  amount  of  damages,  the 
plaintiff,  who  had  only  paid  for  five  of  them,  would  have  pocketed  the 
full  value  of  the  forty-three  which  had  been  converted. 

In  Brierly  v.  Kendall,  an  action  of  trespass,  there  was  a  loan  of 
the  defendant  to  the  plaintiff  secured  by  bill  of  sale  of  the  plaintiff's 
goods,  in  which  was  a  reservation  to  the  plaintiff  of  a  right  to  the  posses- 
sion of  the  goods  until  he  should  make  default  in  some  payment.  Before 
any  default  the  defendant  took  the  goods  from  the  plaintiff  and  sold 
them.  For  this  wrong  he  was  liable  in  trespass  ;  but  the  measure  of 
damages  was  held  to  be,  not  the  value  of  the  goods,  but  the  loss  which 
the  pfaintiff  had  really  sustained  by  being  deprived  of  the  possession. 
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The  wrongful  act  of  the  defendant  did  not  annihilate  his  interest  in  the 
goods  under  the  bill  of  sale  ;  and  such  interest  was  considered  in  meas- 
uring tlie  extent  of  the  plaintiff's  right  to  damages. 

These  cases  are  manifestly  not  in  conflict  with,  if  indeed  they  at  all 
touch,  the  principle  relied  upon  against  the  plea  which  is  here  demurred 
to,  that  if  the  pawnee  converts  the  chattels  pawned  to  him,  the  bailment 
is  determined  and  the  right  of  possession  revested  in  tlie  true  owner  of 
them. 

In  Johnson  v.  Stear,  the  defendant,  a  pawnee  of  dock  warrants,  had 
anticipated  by  a  few  hours  only  the  time  at  which,  under  his  contract 
with  the  owner  of  them,  he  might  have  sold  and  delivered  them  ;  he 
had  applied  before  the  time  of  action  brought  the  proceeds  of  their 
sale  to  the  discharge  of  the  plaintiff's  debt  to  him,  or  he  held  them 
specially  applicable  to  that  purpose,  and  the  plaintiff,  had  he  sued  the 
defendant  in  contract  for  not  keeping  the  pledge  until  default  made, 
could  not  have  proved  that  he  had  sustained  an}^  damage.  The  Chief 
Justice,  speaking  for  himself  and  two  of  his  learned  brothers,  did  indeed 
say,  that  "  the  deposit  of  the  goods  in  question  with  the  defendant  to 
secure  repayment  of  a  loan  to  him  on  a  given  da}',  with  a  power  to  sell 
in  case  of  default  on  that  da}-,  created  an  interest  and  a  right  of  prop- 
ert}-  in  the  goods  which  was  more  than  a  mere  lien  ;  and  the  wrongful 
act  of  the  pawnee  did  not  annihilate  the  contract  between  the  parties 
nor  the  interest  of  the  pawnee  in  the  goods  under  that  contract"  (15 
C.  B.  N.  S.  334,  335  ;  33  L.  J.  C.  P.  131) ;  but  he  cannot  be  understood 
to  have  meant  by  the  words  "  interest  and  right  of  property  in  the 
goods,"  and  by  the  words  "more  than  a  mere  lien"  other  than  "a 
special  property,"  as  defined  by  the  authorities  before  referred  to  b}^ 
me ;  viz.,  a  real  right  or  jus  in  re,  a  right  of  possession  until  default 
made,  a  right  of  retention  or  sale  after  default  made  ;  nor,  as  I  think, 
to  have  intended  more  by  the  words  "  the  wrongful  act  of  the  pawnee 
did  not  annihilate  the  contract  between  the  parties,"  than  that  the  con- 
tract, in  the  breach  of  which  consisted  the  tort  of  which  the  plaintiff 
complained,  must  still  be  considered  to  subsist,  at  least  for  the  purpose 
of  being  referred  to  for  the  measure  of  the  damage  sustained  by  the 
pawnor  and  the  damages  to  be  recovered  by  him. 

The  case  before  us  differs,  as  I  think,  in  essential  particulars,  as  re- 
spects the  principle  upon  which  damages  would  have  been  measural)le, 
had  the  action  been  in  trover,  from  the  case  in  the  Common  Pleas. 
The  defendant,  as  assignee  of  the  pawnee,  could  not  surely  have  set 
up  in  mitigation  of  damages  an  interest  derived  by  him  from  the 
pawnee  before  default  made  by  the  pawnor  ;  the  pawnee,  by  the  ex- 
press terms  of  the  bailment  to  him,  not  having  the  right  to  dispose  of 
the  debentures  by  sale  or  otherwise  until  after  default  made.  Besides, 
it  is  impossible  to  shut  one's  eyes  to  the  broad  distinction  between  the 
case  of  the  sale  a  few  hours  too  soon  of  a  pawn  which,  as  in  the  case  of 
Johnson  v.  Stear,  the  pawnor  "  had  no  intention  to  redeem,"  —  the  pro- 
ceeds of  the  sale  being  devoted  before  action  brought  to  discharge  of 
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the  debt  for  which  the  pawn  had  been  given  as  a  security,  —  and  the 
abuse  of  a  pawn  by  the  pawnee  in  wrongfully,  for  his  own  purposes, 
placing  out  of  his  power,  and  out  of  the  pawnor's  power,  to  redeem  the 
pawn  should  he  have  the  moans  to  do  so. 

By  the  contract  of  bailment  between  the  plaintiff  and  Simpson  the 
proceeds  of  the  sale  of  the  debentures,  which  are  the  subject  of  this 
suit,  had  been  specifically  appropriated  to  the  payment  of  the  plaintiff's 
bill  in  the  event  of  bis  not  being  able  to  meet  it  Avith  other  means. 
Simpson  held  the  debentures  in  trust,  should  the  bill  not  be  paid,  to 
sell  them  on  the  plaintiff's  account,  or  allow  the  plaintiff  to  sell  them  or 
raise  money  on  them  to  pay  his  bill.  Instead  of  that,  Simpson,  before 
default  made  b}-  the  plaintiff,  converted  them  to  his  own  use,  obtainino- 
tlieir  agreed  value  in  pledge  from  the  defendant,  and  imposing  upon  the 
plaintiff  the  burthen  of  making  other  provision  to  meet  his  bill.  By 
this  act  of  Simpson  the  plaintiff,  in  my  judgment,  did  in  fact  sustain 
damage,  and  at  the  maturity  of  the  bill,  if  not  before,  to  the  full  amount 
of  the  current  salable  value  of  the  debentures.  I  am  at  a  loss  to  see 
how  the  conduct  of  Simpson  in  thus  dealing  with  the  debentures,  and 
how  the  title  of  the  defendant,  claiming  under  him,  are  to  escape  the 
operation  of  the  rule  that  if  the  pawnee,  except  conditionall}'  (an  ex- 
ception for  which  the  authorit}'  is  but  slender),  parts  with  the  posses- 
sion of  the  pawn,  he  loses  the  benefit  of  his  security  (lii/aU  v.  Itolle, 
1  Atk.  165  ;  Reeves  v.  Capper^  5  Bing.  N.  C.  136  ;  Johnson  v.  Stear, 
15  C.  B.  N.  S.  330  ;  33  L.  J.  C.  P.  130,  per  Williams,  J.) ;  or  the  oper- 
ation of  the  maxim  nemo  plus  juris  ad  alium  transferre  potest  quam 
ipse  habet. 

For  these  reasons,  as  it  seems  to  me,  the  case  of  Johnson  v.  Stear 
ought  not  to  govern  our  decision.  It  could  not  be  followed  by  us  as  an 
authority'  in  favor  of  the  defendant  without  inattention  to  its  true  prin- 
ciple ;  viz.,  that  between  the  parties  to  a  contract  the  measure  of  dam- 
ages for  a  breach  of  the  contract  must  be  the  same,  whether  the  form 
of  action  be  ex  contractu  or  ex  delicto;  and  that  in  such  a  case,  gen- 
eral rules  applicable  to  the  latter  form,  the  onl}'  one  competent  for  the 
redress  of  injuries  purel}'  tortious,  are  not  to  be  strained  to  the  doing 
of  manifest  injustice.  It  is  open  also,  in  a  right  estimate  of  it  as  an 
authority  for  the  case  in  hand,  to  this  observation  :  the  interest  of  a 
plaintiff  in  the  damages  recoverable  by  him  for  a  tort,  which  is  in  its 
true  nature  a  breach  of  contract,  is  restricted  hy  the  implied  stipulations 
of  the  contracting  parties  to  the  amount  which,  in  the  conscience  of 
a  jur}',  ma}-  suffice  to  give  him  an  adequate  compensation.  The  action 
of  detinue  for  a  chattel,  of  which  the  bailment  has  been  abused,  against 
a  person  not  party  to  the  contract  of  bailment,  is  not  based  upon  a 
breach  of  contract,  and  not  within  the  rules  applicable  to  actions  of 
tort  which  are  based  on  breaches  of  contract.  In  detinue  the  plaintiff 
sues,  not  for  the  value  tantamount  of  the  thing  detained  from  him,  but 
for  the  return  of  the  thing  itself,  which  may  to  him  have  a  value  other 
and  higher  than  its  actual  value  ;  and  only  for  its  value  if  the  thing  can- 

15 


226  DONALD   V.   SUCKLING. 

not  be  delivered  to  him  (Tidd's  Forms,  8th  cd.  339),  and  for  damages 
for  its  detention  and  his  costs  of  suit.  A  judgment  to  recover  the  value 
onlv  has  l^een  reversed  for  error  {Peters  v.  Heyward,  Cro.  Jac.  682) ; 
the' integral  undiminished  tiling  itself,  unaffected  bj  countervaihng  lien 
or  abate°ment  of  whatever  kind,  being  the  primary  object  of  the  suit. 
In  an  action  of  trover  for  the  conversion  by  the  pawnee  of  the  sul)joct 
of  the  bailment,  the  plaintiff,  according  to  the  judgment  of  the  majori'iy 
of  the  court  in  Johnson  v.  Stear,  is  entitled  only  to  recover  the  amount, 
in  money,  of  the  damage  which  he  proves  himself  to  have  sustained  ;  in 
an  action  of  detinue  for  the  recovery  from  the  assignee  of  the  pawnee 
of  the  chattel  pawned,  and  of  which  the  pawn  has  been  abused  and  for- 
feited, the  plaintiff  is  entitled  to  recover  the  chattel  itself,  because  it 
was  a  term  of  the  contract  of  pawn  that  if  the  pawn  should  be  abused 
by  the  pawnee  his  right  to  the  possession  of  it  should  cease ;  and  the 
defendant  can  have  derived  no  right  of  possession  from  one  whose  own 
right  of  possession  was  determined  by  his  attempt  to  transfer  it. 

Unless,  therefore,  we  were  prepared  to  hold,  in  disregard  of  the 
clearly  expressed  opinion  of  Story  and  Mr.  Justice  Williams,  that  det- 
inue can  in  no  case  lie  for  an  unredeemed  pawn,  however  much  the 
bailment  of  it  may  have  been  abused,  we  are  not  at  hberty  to  apply  the 
ratio  decidendi  in  Johnson  v.  Stear  to  the  case  before  us. 

It  raises  a  strong  presumption  against  the  defence  set  up  in  this  plea 
that  nothing  bearing  the  slightest  resemblance  to  the  right  of  possession 
which  it  claims  for  the  assignee  of  a  pawnee,  is  to  be  found  in  the 
copious  title  of  the  Digest  (Dig.  lib.  xx.  tit.  1),  "  De  pignoribus  et 
hypothecis;  et  qualiter  ea  contrahantur,  et  de  pactis  eorum,"  or  in  the 
five  following  titles  of  the  contract  of  pawn  and  hypothec  and  its  inci- 
dents, or  in  the  title,  "  De  pigneratitia  actione,  vel  contra  "  (Dig.  lib. 
xiii.  tit.  7),  or  in  the  works  of  any  English,  French,  or  Scotch  jurist. 

The  dictum  of  the  majority  of  the  court  in  the  case  of  J/oresv.  Con- 
ham^  Owen,  123,  124,  that  the  pawnee  has  such  an  interest  in  the  pawn 
as  he  may  assign  over,  was  not  the  point  decided  in  that  case  ;  nor,  as 
it  seems  to  me,  a  point  essential  to  its  decision  ;  the  point  decided 
])eiug,  that  the  surrender  b}'  the  plaintiff  of  a  chattel  pawned  to  him  by 
a  third  person  was  a  good  consideration  for  a  promise  by  the  defendant 
to  pay  the  debt  for  which  it  had  been  given  as  securit}'.  It  does  not 
seem  to  follow  from  that  decision  that  the  surenderee  thereb}-  acquired 
such  an  interest  in  the  pawn  as  would  enable  him  to  defend  an  action  of 
detinue  at  the  suit  of  the  true  owner,  the  reunion  of  whose  rights  of 
propert}'  and  possession  was,  unless  they  meant  to  rob  him,  the  real 
object  of  the  transaction.  The  inference  drawn  from  this  very  obscure 
and  superficially  reasoned  case  in  favor  of  the  defendant's  plea  is  wholly 
irreconcilable  with  the  doctrine  of  Domat,  the  highest  authority  on  all 
questions  depending,  as  this  question  does,  upon  the  rules  and  prin- 
ciples of  the  Roman  civil  law,  that  the  bailments  of  "hypotheque"  and 
"  gage  "  last  only  as  long  as  the  thing  hypothecated  is  in  the  hands  of 
the  person  charging  it,  or  the  thing  pawned  in  the  hands  of  him  who 
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takes  it  for  his  security  (Domat,  Lois  Civiles,  liv.  iii.  tit.  1,  s.  1)  ;  and 
witii  the  doctrine  of  Erslvine,  a  jurist  of  nearly  equal  eminence,  that  "  in 
a  pledge  of  moveables  the  creditor  who  quits  the  possession  of  the  sub- 
ject loses  the  real  right  he  had  upon  it."  Institute  of  the  Laws  of 
Scotland,  b.  iii.  tit.  1,  s.  33. 

I  think  that  the  bailment  to  Simpson  was  determined  by  the  pledge 
by  him  to  the  defendant  under  the  circumstances  stated  in  tlie  plea; 
that  both  of  them  have  been  guilty  of  a  conversion  ;  that  the  plaintiff 
might  (as  Mr.  Justice  Williams  said  in  the  case  of  Johnson  v.  Stear, 
15  C.  B.  N.  S.  341  ;  33  L.  J.  C.  F.  134)  lawfully,  should  the  oppor- 
tunity offer,  resume  the  possession  of  the  debentures,  and  hold  tliem 
freed  from  the  bailment;  and  may  —  the  defendant  being  remitted  to 
his  remedy  against  Simpson,  and  Simpson  to  his  remedy  upon  the  bill 
—  recover  them,  or  their  full  value,  if  they  cannot  be  delivered  to  him, 
in  this  action  of  detinue. 

Blackburn,  J.  [After  stating  the  pleadings.]  The  plea  does  not 
expressly  state  whether  the  deposit  with  tlie  defendant  by  Simpson  was 
before  or  after  the  dishonor  of  the  bill  of  exchange  ;  and  as  against  the 
defendant,  in  whose  knowledge  this  matter  lies,  it  must  be  taken  that  it 
■was  before  the  bill  was  dishonored,  and  consequently  at  a  time  wlicn 
Simpson  was  not  yet  entitled  by  virtue  of  his  agreement  with  the  plaintiff 
to  dispose  of  the  debentures.  We  cannot  construe  the  plea  as  stating 
tliat  Simpson  agreed  to  transfer  to  the  defendant,  as  indorsee  of  the 
bill,  the  security  which  Simpson  had  over  the  debentures,  and  no  more. 
We  must,  I  think,  as  against  the  defendant,  construe  the  plea  as  stat- 
ing that  Simpson  deposited  the  debentures,  professing  to  give  a  security 
on  them  for  repayment  of  a  debt  of  his  own,  which  may  or  may  not 
have  exceeded  the  amount  of  the  bill  of  exchange,  but  was  certainly 
different  from  it.  Audit  is  quite  clear  that  Simpson  could  not  give  the 
defendant  anj*  right  to  detain  the  debentures  after  the  bill  of  exchange 
was  satisfied,  so  that  a  replication  that  the  plaintiff  had  paid,  or  was 
readj'  and  willing  to  pay,  the  bill  would  have  been  good.  The  defend- 
ant could  not  in  any  view  have  a  greater  right  than  Simpson  had.  But 
there  is  no  such  replication  ;  and  so  the  question  which  is  raised  on  this 
record,  and  it  is  a  very  important  one,  is,  whether  the  plaintiff  is  en- 
titled to  recover  in  detinue  the  possession  of  the  debentures,  he  neither 
having  paid  nor  tendered  the  amount  for  which  he  had  pledged  them 
with  Simpson.  In  detinue  the  plaintiffs  claim  is  based  on  his  right 
to  have  the  chattel  itself  delivered  to  him  ;  and  if  there  still  remain 
in  Simpson  or  in  the  defendant  as  his  assignee,  any  interest  in  the 
goods,  or  an}'  right  of  detention  inconsistent  with  this  right  in  the  plain- 
tiff, the  plaintiff  must  fail  in  detinue,  though  he  may  be  entitled  to 
maintain  an  action  of  tort  against  Simpson  or  the  defendant  for  the 
damage,  if  an}',  sustained  by  him  in  consequence  of  their  unauthorized 
dealing  with  the  debentures. 

The  question,  therefore,  raised  on  the  present  demurrer  is,  whether 
the  deposit  by  Simpson  of  the  debentures  with  the  defendant,  as  stated 


228  DONALD   V.   SUCKLING. 

in  tlie  plea,  put  an  end  to  that  interest  and  right  of  detention  till  the 
bill  of  exchange  was  honored  which  had  been  given  to  Simpson  by  the 
plaintiffs  original  contract  of  pledge  with  him. 

There  is  a  great  difference  in  this  respect  between  a  pledge  and  a 
lion.  The  authorities  are  clear  that  a  right  of  lien,  properly  so  called, 
is  a  mere  personal  right  of  detention  ;  and  that  an  unauthorized  trans- 
fer of  the  thing  does  not  transfer  that  personal  right.  The  cases  which 
established  that,  before  the  Factors  Acts,  a  pledge  by  a  factor  gave 
his  pledgee  no  riglit  to  retain  the  goods,  even  to  the  extent  to  which  tht 
factor  was  in  advance,  proceed  on  this  ground.  In  Daubigny  v.  Dnval. 
5  T.  R.  GOG,  Buller,  J.,  puts  the  case  on  the  ground  that  "  a  lien  is  a 
personal  right  and  cannot  be  transferred  to  another."  In  M'  Comhie  v. 
Davies,  7  East,  6,  Lord  Ellenborough  puts  the  decision  of  the  court  on 
the  same  ground,  saying  that  "  nothing  could  be  clearer  than  that  liens 
were  personal  and  could  not  be  transferred  to  third  persons  b}'  any 
tortious  pledge  of  the  principal's  goods."  Stor}',  in  his  Treatise  on 
Bailments,  ss.  325-327,  is  apparently'  dissatisfied  with  these  decisions, 
tliinking  that  a  factor,  who  has  made  advances  on  the  goods  consigned 
to  him,  ought  to  be  considered  as  having  more  than  a  mere  personal 
right  to  detain  the  goods,  and  that  a  pledgee  from  him  ought  to  have 
been  considered  entitled  to  detain  the  goods  until  the  lien  of  tlie  factor 
was  discharged.  This  is  a  question  which  can  never  be  raised  in  this 
country,  for  the  legislature  has  intervened,  and  in  all  cases  of  pledges 
by  agents,  within  the  Factors  Acts,  the  pledge  is  now  available  to  the 
extent  of  the  factor's  interest. 

But  on  the  facts  stated  on  the  plea,  Simpson  was  not  an  agent  within 
the  meaning  of  the  Factors  Acts  ;  and  we  have  to  consider  whether  the 
agreement  stated  to  have  been  made  between  the  plaintiff  and  him  did 
confer  something  beyond  a  mere  lien  properly  so  called,  an  interest  in 
the  propert}-,  or  real  right,  as  distinguished  from  a  mere  personal  right 
of  detention.  I  think  that  both  in  principle  and  on  authorit}'  a  contract 
such  as  that  stated  in  the  plea  —  pledging  goods  as  a  securit}',  and  giv- 
ing tlie  pledgee  power  in  case  of  default  to  dispose  of  the  pledge  (when 
accompanied  by  an  actual  delivery  of  the  thing)  — does  give  the  pledgee 
something  beyond  a  mere  lien  ;  it  creates  in  him  a  special  property  or 
interest  in  the  thing.  By  the  civil  law  such  a  contract  did  so,  though 
there  was  no  actual  delivery  of  possession  ;  but  the  right  of  hypothec  is 
not  recognized  by  the  common  law.  Till  possession  is  given,  the  in- 
tended pledgee  has  only  a  right  of  action  on  the  contract,  and  no 
interest  in  the  thing  itself.  Hoices  v.  Ball^  7  B.  &  C.  481.  I  mention 
this  because  in  the  argument  several  authorities,  which  onl}'  go  to  sliow 
that  a  delivery  of  possession  is,  according  to  the  English  law,  necessary 
for  tlie  orcalion  of  the  special  property  of  the  pawnee,  were  cited  as  if 
they  determined  that  possession  was  necessar}'  for  the  continuance  of 
that  property-. 

The  effect  of  the  civil  law  is  thus  stated  by  Stor3',  in  his  Treatise  on 
Bailments,  s.  328  :  "  It  enabled  the  pawnee  to  assign  over,  or  to  pledge 
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the  goods  again,  to  the  extent  of  his  interest  or  lien  on  them  ;  and  in 
either  case  the  transferee  was  entitled  to  hold  the  pawn  until  the  oiigi- 
nal  owner  discharged  the  debt  for  which  it  was  pledged.  But  be3ond 
this  the  (second)  pledge  was  inoperative  and  conveyed  no  title,  accord- 
ing to  the  known  maxim,  nemo  plus  jui'ls  ad  alium  trunsferre  potent 
quam  ipse  haberet. " 

In  England  there  are  strong  authorities  that  the  contract  of  pledge, 
when  perfected  by  deliver}-  of  possession,  creates  an  interest  in  tiie 
pledge,  which  interest  may  be  assigned.  This  was  the  very  point  de- 
cided b}-  the  court  in  Mores  v.  Conham,  Owen,  123,  124,  where  the 
court  say  that  the  pawnee  is  responsible  "if  he  misuselh  the  pawn  ; 
also  he  hath  such  interest  in  the  pawn  as  he  may  assicpi  over,  and  the 
assignee  shall  be  subject  to  detinue  if  he  detains  it  iq?on  imyment  of 
the  money  by  the  owner."  It  is  true  that  one  judge,  Foster,  J.,  dis- 
sented on  this  ver}'  point.  That  may  so  far  weaken  the  authority  of 
the  decision  ;  but  it  shows  that  there  could  be  no  mistake  in  the  re- 
porter, and  no  oversight  on  the  part  of  the  majority,  but  that  it  was  a 
deliberate  decision. 

It  is  laid  down  by  Lord  Holt,  in  his  celebrated  judgment  in  Coggs  v. 
Bernard,  2  Ld.  Raym.  91G,  that  a  pawnee  "has  a  special  property, 
for  the  pawn  is  a  securing  to  the  pawnee  that  he  shall  be  repaid  his 
debt,  and  to  compel  the  pawnor  to  pay  him,"  language  certainly  seem- 
ing to  indicate  an  opinion  that  he  has  an  interest  in  the  thing,  or  real 
right,  as  distinguished  from  a  mere  personal  right  of  detention.  And 
Story,  in  his  Treatise  on  Bailments,  s.  327,  says:  "But  whatever 
doubt  may  be  indulged  as  to  the  case  of  a  factor,  it  has  been  decided  " 
—  that  is,  in  America —  ' '  that  in  case  of  a  strict  pledge,  if  the  pledgee 
transfers  the  same  to  his  own  creditor,  the  latter  may  hold  the  i)ledge 
until  the  debt  of  the  original  owner  is  discharged." 

In  Whitaker  on  Lien,  published  in  1812,  p.  140,  the  law  is  laid  down 
to  be,  that  the  pawnee  has  a  special  property  beyond  a  lien.  I  do  not 
cite  this  as  an  authority  of  great  weight,  but  as  showing  that  this  was 
an  existing  opinion  in  England  before  Story  wrote  his  treatise.  But 
there  is  a  class  of  cases  in  which  a  person  having  a  limited  interest  in 
chattels,  either  as  hirer  or  lessee  of  them,  dealing  tortiously  with  them, 
has  been  held  to  determine  his  special  interest  in  the  things,  so  that  the 
owner  may  maintain  trover  as  if  that  interest  had  never  been  created. 
But  I  think  in  all  these  cases  the  act  done  by  the  party  having  tlie  limited 
interest  was  wholly  inconsistent  with  the  contract  under  which  he  had  the 
limited  interest ;  so  that  it  must  be  taken  from  his  doing  it  that  he  had 
renounced  the  contract,  which,  as  was  said  m  Fenny.  Bittleston,  7  Ex. 
160  ;  21  L.  J.  Ex.  43,  operates  as  a  disclaimer  of  a  tenancy  at  comnion 
law  ;  or,  as  it  is  put  by  Williams,  J.,  in  Johnson  v.  Stear,  15  C.  B.  N.  S. 
330,  341  ;  33  L.  J.  C.  P.  130,  134,  he  may  be  said  to  have  violate<l  an 
implied  condition  of  the  bailment.  Such  is  the  case  where  a  hirer  of 
goods,  who  is  not  to  have  more  than  the  use  of  them,  destroys  them  or 
sells  them  ;  that  being  so  wholly  at  variance  with  the  purpose  for  which 
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lie  holds  them,  that  it  ma}'  well  be  said  that  he  has  reuounced  the  con- 
tract by  which  lie  held  them,  and  so  waived  and  abandoned  the  limited 
viglit  which  he  had  under  that  contract.  It  may  be  a  question  whether 
it  would  not  have  been  better  if  it  had  been  originally  determined  that, 
even  in  such  cases,  the  owner  should  bring  a  special  action  on  the 
case  and  recover  the  damage  which  he  actually  sustained,  which  may  in 
such  cases  be  very  trifling,  though  it  may  be  lai-ge,  instead  of  holding 
that  he  might  bring  trover,  and  recover  the  whole  value  of  the  chattel 
without  any  allowance  for  the  special  property.  But  I  am  not  pre- 
l)ai-ed  to  dissent  from  these  cases,  where  the  act  complained  of  is  one 
wlioUy  repugnant  to  the  holding,  as  I  think  it  wall  be  found  to  have 
been  in  every  one  of  the  cases  in  which  this  doctrine  has  been  acted 
upon.  But  where  the  act,  though  unauthorized,  is  not  so  repugnant  to 
the  contract  as  to  show  a  disclaimer,  the  law  is  otherwise.  Thus, 
where  the  liirer  of  a  horse  for  two  days  to  ride  from  Graveseud  to  Nettle- 
stod  deviated  from  the  straight  way  and  rode  elsewhere,  it  was  held  that 
the  hirer  had  a  good  special  property  for  the  two  days,  and  although 
he  misbeliaved  by  riding  to  another  place  than  was  intended,  that  was 
to  be  punished  l)y  an  action  on  the  case,  and  not  by  seizing  the  geld- 
ing. Xee  V.  Atkinson,  Yelv.  172.  This  certainly  was  a  much  more 
equitable  decision  tlian  if  a  rough  rule  had  been  laid  down  that  every 
deviation  from  the  right  line,  however  small,  was  to  operate  as  a  for- 
feiture of  the  right  to  use  the  horse  for  which  the  hirer  had  paid  ;  and 
it  may  be  reconciled  to  the  decisions  alread}'  referred  to,  because  the 
wrongful  use,  though  wrongful,  was  not  such  as  to  show  a  renunci- 
ation of  the  contract  with  the  owner  of  the  horse.  Now,  I  think  that 
the  sub-pledging  of  goods  held  in  security  for  mone}',  before  the  monej^ 
is  due,  is  not  in  general  so  inconsistent  with  the  contract  as  to  amount 
to  a  renunciation  of  that  contract.  There  may  be  cases  in  which  the 
pledgor  has  a  special  personal  confidence  in  the  pawnee,  and  therefore 
stipulates  tiiat  the  pledge  shall  be  kept  by  him  alone,  but  no  such  terms 
are  slated  here,  and  I  do  not  think  that  anj'  such  term  is  implied  by  law. 
In  general,  all  that  the  pledgor  requires  is  the  personal  contract  of  the 
pledgee  that  on  bringing  the  money  the  pawn  shall  be  given  up  to  him, 
and  that  in  the  meantime  tlie  pledgee  shall  be  responsible  for  due  care 
being  taken  for  its  safe  custody.  This  may  ver}'  well  be  done  though 
there  has  been  a  sub  pledge;  at  least  the  plaintiff  should  try  the  ex- 
periment whether,  on  bringing  the  money  for  which  he  pledged  those 
del)entures  to  Simpson,  he  cannot  get  them.  And  the  assignment  of 
tlie  pawn  for  the  purpose  of  raising  money  (so  long  at  least  as  it  pur- 
ports to  transfer  no  more  than  the  pledgee's  interest  against  the 
pledgor)  is  so  far  from  being  found  in  practice  to  be  inconsistent  with, 
or  repugnant  to,  the  contract,  that  it  has  been  introduced  into  the  Fac- 
tors Acts,  and  is  in  the  civil  law  (and  according  to  3fores  v.  Conhntn, 
Owen,  123,  in  our  own  law  also)  a  regular  incident  in  a  pledge.  If  it 
is  done  too  soon,  or  to  too  great  an  extent,  it  is  doubtless  unlawful, 
but  not  so  repugnant  to  the  contract  as  to  be  justly  held  equivalent  to 
a  renunciation  of  it. 
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The  cases  of  Bloxam  v.  Sanders,  4  B.  &  C.  941,  and  Milgate  v. 
Kebble,  3  M.  &,  G.  100,  are  eases  of  unpaid  vendors,  and  therefore  are 
nut  authorities  directly  applicable  to  a  case  of  pledge.  But  the  position 
of  a  partially  unpaid  vendor,  who  irregularly  sells  the  goods  which  have 
onlv  been  partially  paid  for,  is  very  analogous  to  that  of  a  pledgee  ;  and 
in  Mihjate  v.  Kehble,  Id.  103,  Tindal,  C.  J.,  is  reported  to  have  used 
language  that  seems  to  indicate  that  in  his  opinion  a  pledgor  could 
not  have  maintained  trover  any  more  than  the  vendee  in  that  case. 

But  the  latest  ease,  and  one  which  I  think  is  binding  on  this  court,  is 
that  o^Joknsony.  Stear,  15  C.  B.  N.  S.  330  ;  33  L.  J.  C.  P.  130  ;  and  I 
think  that  the  decision  of  the  majority  of  the  Court  of  Common  Pleas  in 
that  case  is  an  authority  that  at  all  events  there  remains  in  the  pawnee 
an  interest  not  put  an  end  to  by  tlie  unauthorized  transfer,  such  as  is  in- 
consistent with  a  right  in  the  pawnor  to  recover  in  detinue.  In  that 
case  the  goods  had  been  pledged  as  a  security  for  a  bill  of  exchange, 
with  a  power  of  sale  if  the  bill  was  not  paid  at  maturity.  The  pledgee 
sold  the  goods  the  day  before  he  had  a  riglit  to  do  so.  The  assignees 
of  the  bankrupt  pledgor  brought  trover,  and  sought  to  recover  tlie  full 
value  of  the  goods  without  any  reduction.  AVilliams,  J.,  thought  that 
they  were  so  entitled,  giving  as  his  reason  "  that  the  bailment  having 
been  terminated  by  the  wrongful  sale,  the  plaintiff  might  have  resumed 
possession  of  the  goods  freed  from  the  bailment,  and  miglit  have  held 
them  rightfully  when  so  resumed,  as  the  absolute  owner  against  all  the 
world."°  15  C.  B.  N.  S.  341  ;  33  L.  J.  C.  P.  134.  And  if  this  was  cor- 
rect, the  present  plaintiff  is  entitled  to  judgment.  But  the  majority  of 
the  court  decided  that  '*  the  deposit  of  the  goods  in  question  with  tlie 
defendant,  to  secure  repayment  of  a  loan  to  him  on  a  given  day,  with 
power  to  sell  in  case  of  default  on  that  day,  created  an  interest  and  a 
right  of  property  in  the  goods  which  was  more  than  a  mere  lien  ;  and 
tlie  wrongful  act  of  the  pawnee  did  not  annihilate  the  contract  between 
the  parties,  nor  the  interest  of  the  pawnee  in  the  goods  under  that  con- 
tract." 15  C.  B.  N.  S.  334,  335  ;  33  L.  J.  C.  P.  131.  This  can  be  rec- 
onciled with  the  cases  above  cited,  of  which  Fenn  v.  Bittleston,  7  Ex. 
152;  21  L.  J.  Ex.  41,  is  one,  by  the  distinction  that  the  sale,  though 
wrongful,  was  not  so  inconsistent  with  the  object  of  the  contract  of 
pledg^  as  to  amount  to  a  repudiation  of  it,  though  I  own  that  I  do^not 
find  this  distinction  in  the  judgment  of  Johnson  v.  Stear^  15  C.  B.  N.  S. 
330  ;  33  L.  J.  C.  P.  130.  It  may  be  that  the  conclusion  from  these 
premises  ought  to  have  been  that  the  defendant  was  entitled,  to  the 
verdict,  on  the  plea  of  not  possessed  in  trover,  unless  the  court  thought 
fit  to  let  the  plaintiff,  on  proper  terms,  amend  by  substituting  a  count 
for  the  improper  sale  ;  but  this  point  as  to  the  pleading  does  not  seem 
to  have  been  presented  to  the  Court  of  Common  Pleas.  The  fact  that 
they  differed  from  Williams,  J.,  shows  that  after  consideration  they 
meant  to  decide  that  the  pledge  gave  a  special  property,  which  still 
continued  ;  and  thoush  I  have  the  highest  respect  for  the  authority  of 
Williams,  J.,  I  think  we  must,  in  a  court  of  co-ordinate  jurisdiction, 
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act  upon  the  opinion  of  tlic  majority,  even  if  I  did  not  think,  as  I  do, 
that  it  [n\ls  the  huv  on  a  just  and  convenient  ground.  And  as  already 
intimated,  1  thinlv  that  unless  the  plaintiff  is  entitled  to  the  uncontrolled 
possession  of  the  things,  he  cannot  recover  in  detinue. 

For  these  reasons,  I  think  we  should  give  judgment  for  the  defendant.^ 

JCcirjMei/  and  Get/an;/,  for  the  plaintiff. 

JEdiJia?ids  aud  Mayhew,  for  the  defendant.^ 


HALLIDAY  v.    HOLGATE. 
Exchequer.     1868. 

[Reported  L.  R.  3  Ex.  299.] 

Appeal  from  the  judgment  of  the  Court  of  Exchequer,  discharging 
a  rule  to  enter  a  verdict  for  the  plaintiff  in  an  action  of  trover  brought 
by  the  creditors'  assignee  of  one  Bentley  against  the  defendant  to 
recover  the  value  of  certain  shares,  the  defendant  pleading,  amongst 
other  pleas,  not  possessed. 

On  the  30th  of  April,  1866,  Bentley  bought  of  one  Scholefield  fifteen 
shares  in  the  Whitewell  Mining  Company,  limited,  which,  by  the  ar- 
ticles of  association  of  the  company,  were  not  transferable  till  the  2d  of 
January,  1867,  and  Scholefield  at  the  same  time,  by  a  memorandum  in 
writing,  agreed  to  execute  a  transfer  of  the  shares  to  Bentley  as  soon 
as  he  legally  could.  Bentle}'  at  the  same  time  bought  ten  other  shares 
in  the  same  company',  and  took  a  similar  memorandum. 

In  June,  1866,  Bentley  borrowed  of  the  defendant  £350  on  his  own 
promissor\'  note  pa^'able  on  demand,  and  on  the  security'  of  the  twentj'- 
five  shares  above  mentioned,  and  he  at  the  same  time  handed  to  the 
defendant  the  two  agreements,  pi'omising  to  deliver  to  him  the  scrip  as 
soon  as  he  received  it.  On  the  16th  of  Januar}',  1867,  Bentle}'  handed 
to  the  defendant  the  fifteen  scrip  certificates  for  the  first  fifteen  shares, 
and  received  back  the  agreement  relating  to  the  ten  shares,  on  paying 
£100  on  account  of  the  debt. 

On  the  same  day  Bentley's  firm  stopped  payment ;  the}'  were  after- 
wards adjudicated  bankrupts,  and  the  plaintiff  was  appointed  creditors' 
assignee,  Bentlev  absconding  before  passing  his  final  examination. 
The  defendant,  after  the  bankruptcy,  sold  the  scrip  often  of  the  fifteen 
shares,  but  it  did  not  appear  that  he  had  made  any  demand  on,  or 
given  notice  to,  either  Bentley  or  the  plaintiff,  the  assignee.  The  value 
of  the  scrip  for  the  ten  shares  was  admitted  to  be  £200. 

The    cause  was   tried   before   Mellor,  J.,  at  the  Liverpool  Spring 

^  Tlie  opinions  of  Cockbcrv,  C.  J.,  and  Mellor,  J.,  concurring  with  Black- 
burn, J.,  are  omitted.  —  Ed. 

2  Taltij  V.  Freednmn's  Sciviugs  ^  Trust  Co.,  93  U.  S.  321  ;  Williams  v.  Ashe,  111 
Cal.  180,  accord.     See  Van  Arsdale  v.  Joiner,  44  Ga.  173.  —Ed. 
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Assizes,  1867,  and  the  learned  judge  nonsuited  the  plaintiff,  reserving 
leave  to  him  to  move  to  enter  a  verdict  for  him  for  £200,  or  such  other 
sum  as  the  court  should  tliink  fit.  A  rule  was  obtained  accordingh-, 
and  was,  after  argument  in  the  court  below,  in  Hilary  Term  last,  dis- 
charged on  the  authority  of  Donald  v.  SucJcUng,  Law  Rep.  1  Q.  B. 
585.     The  plaintiff  appealed. 

Jordan,  for  the  appellant. 

Quain,  Q.  C.  {Herschell  with  him),  was  not  called  upon. 

The  judgment  of  the  court  (WiLLEs,  Blackburn,  Keating,  Monta- 
gue Smith,  and  Lush,  JJ.)  was  delivered  by 

WiLLES,  J.  We  are  all  of  opinion  that  this  judgment  must  be 
affirmed.  The  action  is  brought  by  an  assignee  in  bankruptcy  to  re- 
cover the  value  of  certain  scrip  certificates  of  the  bankrupt,  alleged  to 
have  been  converted  by  the  defendant.  The  defendant  was  under 
advances  to  the  bankrupt,  in  respect  of  which  the  bankrupt  pledged  to 
the  defendant  the  certificates  in  question.  The  bankrupt  became  in 
default,  and  absconded,  and  the  defendant  thereupon  sold  a  part  of  the 
certificates  suflScient  to  repay  the  whole  or  part  of  the  amount  due  to 
him.  The  assignee  seeks  to  recover  either  the  whole  value  or  nominal 
damages  in  respect  of  the  wrong  done  by  the  sale.  As  to  the  claim  for 
the  whole  value,  it  is  certainly  a  strong  contention.  The  scrip  certifi- 
cates were  in  the  hands  of  the  defendant  as  a  security  for  money  due, 
and  the  assignee  has  sustained  no  actual  damage,  for  the  debt  could 
have  been  paid  no  otherwise,  3'et  the  assignee  seeks  to  recover  the 
whole  value  as  if  at  the  time  the  certificates  were  his  own.  It  does  not 
require  much  argument  to  show  that  there  is  no  principle  for  such  a 
rule,  and  we  should  not  be  disposed  to  act  upon  it  unless  we  are  com- 
pelled by  some  authority  to  do  so.  But  the  authorities  invite  us  to  do 
the  reverse,  for  Johnson  v.  /Steav,  15  C.  B.  (N.  S.)  330  ;  83  L.  J.  (C.  P.) 
130  shows  that  if  any  action  lies  at  all  in  such  a  case,  the  verdict  can 
only  be  for  nominal  damages,  and  that  an  allowance  must  be  made  for 
the  amount  of  the  debt  which  has  been  thus  satisfied,  that  being  the 
amount  which  the  pledgor  or  his  assignee  would  have  had  to  pay 
before  he  could  have  required  the  article  to  be  delivered  up.  We  are 
quite  satisfied  to  abide  by  that  decision. 

But  it  has  been  argued  that  the  plaintiff  is  at  any  rate  entitled  to 
nominal  damages,  for  that  a  conversion  was  committed  I)}'  the  sale  of 
the  certificates.  That  sale,  it  is  contended,  had  the  effect  of  putting  an 
end  to  the  bailment  of  pledge  ;  the  property  of  the  pledgee  was  therebj- 
determined,  so  as  to  enable  the  assignee  to  say  that  at  the 'moment 
when  the  sale  took  place  he  became  entitled  to  the  certificates  by  virtue 
of  the  general  property  which  then  revested  in  him.  This  reasoning  pro- 
ceeds upon  a  somewhat  subtle  and  narrow  ground,  for  it  is  admitted 
that  the  assignee  could  only  claim  nominal  damages.  But  we  cannot 
arrive  at  the  conclusion  that  he  is  so  entitled  without  getting  rid  of  tlie 
case  of  Donald  y.  SucMing^  Law  Rep.  1  Q.  B.  585  ;  and  so  far  from 
feeling  disposed  to  overrule  that  case,  we  are  satisfied  of  its  good  sense, 
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and  think  that  it  puts  the  whole  matter  on  a  plain  and  intelligible  foot- 
ing. There  are  three  kinds  of  security  :  the  first,  a  simple  lien  ;  the 
second,  a  mortgage,  passing  the  property  out  and  out;  tlie  third,  a 
security  intermediate  between  a  lien  and  a  mortgage  —  viz.,  a  pledge  — 
where  by  contract  a  deposit  of  goods  is  made  a  security  for  a  debt,  and 
the  right  to  the  property  vests  in  the  pledgee  so  far  as  is  necessary  to 
secure  the  debt.  It  is  true  the  pledgor  has  such  a  property  in  the  ar- 
ticle pledged  as  he  can  convey  to  a  third  person,  but  he  has  no  right  to 
the  goods°without  paying  off  the  debt,  and  until  the  debt  is  paid  off  the 
pledgee  has  the  whole  present  interest.  If  he  deals  with  it  in  a  manner 
other  than  is  allowed  by  law  for  the  payment  of  his  debt,  then,  in  so 
far  as  Ijy  disposing  of  the  reversionary  interest  of  the  pledgor  he  causes 
to  the  pledgor  any  difficulty  in  obtaining  possession  of  the  pledge  on 
payment  of  the  sum  due,  and  thereby  does  him  any  real  damage,  he 
commits  a  legal  wrong  against  the  pledgor.  But  it  is  a  contradiction 
in  fact,  and  would  be  to  call  a  thing  that  which  it  is  not,  to  say  that 
the  pledgee  consents  by  his  act  to  revest  in  the  pledgor  the  immediate 
interest  or  right  in  the  pledge,  which  by  the  bargain  is  out  of  the 
pledgor  and  in  the  pledgee.  Therefore,  for  any  such  wrong  an  action 
of  trover  or  of  detinue,  each  of  which  assumes  an  immediate  right  to 
possession  in  the  plaintiff,  is  not  maintainable,  for  that  right  clearly  is 
not  in  the  plaintiff.     The  judgment  must,  therefore,  be  affirmed. 

Judgment  affirmed} 

1  Conlra,  Feige  v.  Burt,  118  Mich.  243;  Wilson  v.  Little,  2  Corast.  443  (but  cf. 
Lewis  V.  Mott,  36  N.  Y.  395) ;  Neiler  v.  KeUei],  09  Pa.  St.  403.  See  Baltimore  Marine 
Ins.  Co.  V.  Dalrymple,  25  Md.  269. 

"Tlie  Massachusetts  cases  declare  tliat  a  tender  is  necessary  to  enable  the  pledgor 
to  maintain  trover  against  the  pleilgee  for  a  conversion  of  securities,  when  the  lien 
created  by  the  ple<lge  has  not  been  otherwise  discharged.  Neither  the  English  nor 
the  Massachusetts  cases,  liowever,  determine  what  amounts  to  a  sufficient  tender, 
although  there  are  expressions  which  indicate  that  a  tender  good  at  common  law  is 
required.  When  replevin  or  detinue  is  brought,  there  may  be  a  substantial  reason 
why  there  should  be  an  actual  tender,  because  the  plaintiff,  if  he  recover  judgment, 
recovers  or  may  recover  the  possession  of  the  property,  aud  the  court  might  well 
order  the  mone}'  tendered  paid  into  court  before  entering  such  a  judgment.  There 
is  a  technical  reason  why  a  formal  tender  may  be  held  necessary  in  trover;  because, 
if  the  lien  created  by  the  pledge  has  not  been  otherwise  discharged,  it  may  be  held 
that  it  can  be  discharged  only  b}'  the  payment  of  the  debt,  or,  if  the  defendant  will 
not  receive  payment,  by  a  tender  of  payment,  which  is  the  only  thing  the  common 
law  considers  as  in  any  respect  an  equivalent  of  payment;  and  trover  can  only  be 
maintained  when  the  lien  has  been  discharged,  and  the  plaintiff  is  entitled  to  the  im- 
mediate possession  of  the  property.  But  as  the  damages  in  trover  are  the  value  of 
the  property  less  the  amount  of  the  debt,  except  for  this  technical  reason,  a  want  of 
a  formal  tender  would  not  be  a  greater  objection  against  maintaining  trover  tiian 
against  maintaining  an  action  for  a  breach  of  tlie  contract  to  keep  the  property 
safely,  and  to  deliver  it  to  the  pledgor  on  payment  of  the  debt.  Perhaps  in  contract, 
Btrictly  speaking,  no  breach  is  shown  by  a  failure  to  return  the  security  unless  tiie 
debt  is  paid  or  there  has  been  a  good  common  law  tender  of  pnyment,  but  there  are 
cases  which  hold  that  a  formal  tender  is  unnecessary."  Fikld,  J.,  in  Cumnock  v. 
Neujhuriiport  Savings  li(St.,  142  Mass.  342,  346. 

In  limh  V.  First  Nat.  Bank,  71  Fe<l.  K.  102  ;  Waring  v.  Gaskill,  95  Ga.  731  ;  Rich- 
ardson V.  Ashbi/,  132  ilo.  238 ;  and  Steams  v.  Marsh,  4  Denio,  227,  it  was  held  that  ia 
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AYHIPPLE    V.   DUTTON. 
Supreme  Judicial  Court  of  Massacdusetts.     1900. 

[Reported  175  Mass.  30.0.] 

Tort,  by  the  assignees  in  insolvent^  of  the  estate  of  the  Beacon 
Cycle  Mannfacturing  Company,  for  the  conversion  of  five  hundred 
bicycles.  Trial  in  the  Superior  Court,  without  a  jury,  before  Lilley^ 
J.,  who  allowed  a  bill  of  exceptions,  in  substance  as  follows. 

During  the  years  1892  and  1893  the  Beacon  Cycle  IManufacturing 
Company,  a  corporation,  was  engaged  in  Westborough  in  the  manu- 
facture and  sale  of  bicycles.  On  June  2G,  1893,  the  corporation  entered 
into  an  agreement  in  writing  with  the  defendants,  which  recited  that 
the  corporation  had  simultaneously  delivered  to  the  defendants  five 
hundred  "Nomad"  bic3-cles  for  the  purpose  of  securing  money  for  its 
use  as  a  corporation,  and  had  executed  and  delivered  therewith  its 
three  promissory-  notes,  each  for  $4,166.67,  of  even  date,  payable  in 
thirty,  sixty,  and  ninet}'  days  from  date,  the  amount  of  the  notes  being 
made  up  by  calling  each  of  the  bicycles  of  the  value  of  $25  each;  that 
if  the  first  note  was  paid,  the  defendants  should  release  one  third  of  the 
five  hundred  bicj'cles  on  being  paid  $26  for  each  bicvcle,  the  amount  of 
the  note  being  payment  so  far  as  the  bic^xles  released,  but  if  the  note 
was  not  paid,  then  one  third  of  the  bicj'cles  should  be  the  absolute 
propertj-  of  the  defendants  ;  that  if  the  second  note  was  paid,  another 
one  third  of  the  bicyles  should  be  released  on  the  payment  of  $:I7  a 
bic3'cle  ;  and  if  the  third  note  was  paid,  then  the  remainder  of  the 
bicj'cles  should  be  released  on  the  payment  of  $28  each  therefor,  bat  if 
each  note  was  not  paid,  then  such  one  third  of  the  bicycles  shf)u!d  be 
the  absolute  property-  of  the  defendants  ;  and  that  the  whole  iiuinber  of 
bic3-cles  might  be  released  at  the  maturity  of  the  first  note  '•  by  paying 
626  for  the  whole  number  of  the  five  hundred  bicycles,  the  ot!ier  two 
notes  to  be  then  given  up." 

The  five  hundred  l)icycles  were  not  delivered  to  the  defendants  as 
recited  in  this  agreement,  and  later  the  same  da}'  the  corporation  ex- 
ecuted  the  following  paper:    "This  instrument  entitles  Hoi'ghton  ife 

a  suit  on  the  pledgor's  obligation,  the  pledgor  could  claim  to  have  the  dama^res  re- 
duced by  the  value  of  the  securities  pledged  which  had  been  unlawfully  sold,  and 
that  he  need  make  no  tender  of  the  debt.  And,  conversely,  that  the  pledgee  maj' 
recoup  the  amount  of  his  debt  when  sued  by  the  pledgor  for  the  conversion  of  the 
pledge,  was  held  in  Van  Arsdale  v.  Joiner,  44  Ga.  173;  Befden  v.  Perkins,  78  111.  41'J 
Fei<je  V.  Bart,  118  Mich.  243;  Hallack  Lumber  Co.  v.  Graj/,  19  Col.  149. 

As  to  v/hat  changes  in  the  property  pledged  may  be  lawfully  made  by  the  p.'elgee^ 
see  Dai/  v.  Holmes,  103  Mass.  306 ;  Fai/  v.  Grai/,  {'24  Mass.  500. 

In  most  jurisdictions,  a  distinction  is  drawn  between  a  pledgee  of  commercial 
paper  and  a  pledgee  of  other  personal  property.  In  general  t!ie  latter  can  sell  on 
default  by  and  notice  to  the  pledgor;  but  the  former  must  hold  and  collect  the  se- 
curity as  it  becomes  due.     Richardson  v.  Ashhy,  132  Mo.  288,  246.  —  Ed. 
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Dulton  to  the  delivery  to  them  of  five  hundred  Nomad  bicycles,  the 
same  being  an  accepted  order  for  said  number  of  machines  to  be  de- 
livered to  them  as  tlicy  may  request,  as  rapidly  as  one  hundred  and  fifty 
per  week ;  and  this  delivery  is  to  be  on  the  terms  of  our  agreement 
with  tliem  dated  June  26,  1893,  and  is  hereby  made  a  part  thereof; 
said  machines  having  been  paid  for  in  cash  and  agreements."  Wheels 
to  the  number  of  three  hundred  and  forty-four  were  delivered  to  the 
defendants  in  June  and  Jul}-,  1893,  at  various  times,  and  as  delivered 
the  defendants  advanced  to  or  paid  the  corporation  at  the  rate  of  $25  a 
wheel.  The  balance  of  the  five  hundred  wheels  was  never  delivered, 
and  the  last  of  the  tln-ee  notes  mentioned  in  the  agreement  was  not 
used  by  the  defendants  or  presented  for  payment.  The  corporation 
did  not  pay  the  notes  referred  to  in  the  agreement  at  their  maturity,  and 
has  never  paid  the  same  or  any  part  thereof,  but  on  October  7,  1893, 
was  declared  insolvent  by  the  court  of  insolvency  for  tlie  county  of 
Worcester  upon  a  petition  b}'  one  of  its  creditors,  and  on  October  31, 
1893,  the  plaintiflTs  were  duly  appointed  assignees  of  the  insolvent 
estate. 

On  October  12,  1893,  the  defendants  began  to  sell  the  bicycles  re- 
ceived under  the  agreements,  at  private  sale  and  singly  or  in  small  lots, 
and  all  of  them  had  been  sold  before  June,  1894.  The  defendants  did 
not  serve  any  notice  upon  the  corporation  or  upon  the  plaintiffs  of  an 
intention  to  sell ;  but  the  secretary  of  the  corporation  knew  that  sales 
were  being  made,  and  in  general  as  to  the  price,  and  there  was  no 
evidence  that  he  objected  thereto.  The  sales  were  made  openl}-  at  the 
large  establishment  of  the  defendants  in  Boston  ;  and  the  bicycles  were 
exhibited  in  the  defendants'  windows,  where  the}'  were  seen  by  an  officer 
of  the  corporation. 

It  was  not  contended  that  the  defendants  did  not  use  good  judgment 
and  diligence  in  effecting  sales  at  favorable  prices,  the  plaintifl!"s  con- 
tending that  the  defendants  had  no  riglit  to  sell  at  all. 

In  Septemlier,  1894,  before  the  bringing  of  the  writ,  one  of  the 
plaintifl's  called  upon  counsel  for  the  defendants,  to  whom  he  had  been 
referred  by  the  defendants,  and  was  informed  that  all  the  bicycles  had 
been  sold  by  the  defendants,  and  that  therefore  they  could  not  return 
them  if  demanded ;  and  in  reply  to  an  inquiry  whether  a  tender  would 
be  required,  stated  that  it  would  do  no  good  to  make  any  demand  or 
tender. 

He  further  stated  that  upon  failure  of  tlie  corporation  to  pay  its 
notes,  he  considered  that  the  bicycles  mentioned  in  the  agreement 
became  absolutely  the  property  of  the  defendants  ;  and  that  they  recog- 
nized no  riglits  of  the  assignees  to  recover  the  value  of  the  goods. 
There  was  evidence  that  the  bicycles  were  worth  from  $50  to.  $80 
apiece. 

The  judge  ruled,  as  requested  by  the  defendants,  that  the  plaintiffs 
were  not  entitled  to  recover,  and  found  for  the  defendants  ;  and  the 
plaintiffs  alleged  exceptions. 
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W.  R.  Sears,  for  the  plaintiffs. 

E.  A.  Whitman,  for  the  defendants. 

Morton,  J.  We  assume,  as  the  defendants  contend,  that  the  trans- 
actions of  June  26  constituted  a  pledge  of  the  bicycles  received  b\'  the 
defendants,  and  that  the  subsequent  sales  as  made  by  the  defendants 
were  unauthorized.  But  it  does  not  follow  that  the  plaintiffs  are  en- 
titled to  recover  the  value  of  the  bicycles  thus  sold.  The  defendants  had 
possession  of  the  bicycles,  and  had  a  lien  on  them  for  sums  lent  to  the 
bicycle  company  which  were  overdue  and  unpaid.  They  had  a  right  to 
foreclose  the  pledge  in  any  manner  authorized  by  law.  The  plaintiffs 
contend  that  they  foreclosed  in  a  manner  unauthorized  by  law.  But 
the  only  effect,  it  seems  to  us,  of  the  unauthorized  sales  by  the  defend- 
ants was  to  entitle  the  plaintiffs  to  recover  any  damages  sustained 
tiiereby.  The  plaintiffs  admit  in  substance  that  the  defendants  used 
good  judgment  and  diligence  in  selling  and  that  the  sales  were  effected 
at  favorable  prices,  and  it  does  not  appear  that  the  proceeds  were  more 
than  enough  to  pay  what  was  due  the  defendants.  Under  such  circum- 
stances we  fail  to  see  how  the  plaintiffs  have  sustained  any  damage. 
It  would  be  singular  if,  having  a  right  to  foreclose  the  pledge,  the 
defendants  should  be  held  to  have  lost  their  lien  and  to  be  liable  for 
the  value  of  the  bicycles,  because,  without  inflicting  any  damage 
thereby  on  the  pledgor,  they  went  the  wrong  way  about  the  fore- 
closure, or  claimed  a  greater  right  than  they  actually  had.  We  do 
not  think  that  such  is  the  law.  See  Dahill  v.  Booker,  140  Mass.  308  ; 
Farrar  v.  Paine,  173  Mass.  58  and  cases  cited  ;  Halliday  v.  Holgate, 
L.  R.  3  Ex.  299  ;  Johnson  v.  Stear,  15  C.  B.  (N.  S.)  330. 

Other  questions  have  been  raised  and  argued  which,  in  consequence 
of  the  views  expressed  above,  it  does  not  seem  to  us  necessary  to 
consider.  Exceptions  overruled. 


E.    Actions  of  Bailor  against  Bailee. 

Lit.  §  71.  .  .  .  If  I  lend  to  one  my  sheepe  to  tathe  his  land,  or  my 
oxen  to  plow  the  land,  and  he  killeth  my  cattell,  I  may  well  have  an 
action  of  trespass  against  him,  notwithstanding  the  lending. 


BLOSS   V.  HOLMAN. 
Common  Pleas.     1587. 

[Reported  Owen,  52.] 
John  Bloss  brought  an  action  of  trespass,  quare  vi  et  armis,  for 
takin^T  of  his  goods,  against  Holman,  and  the  defendant  pleaded  not 
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guilty,  and  the  jury  gave  a  special  verdict,  namely,  that  the  plaintiff  at 
the  time  of  the  trespass  was  of  the  Mystery  of  the  Mercers,  and  that  at 
that  time  the  defendant  was  his  servant,  and  put  in  trust  to  sell  his  goods 
and  merchandises  in  shoim  sua,  ibidem  de  tempore  in  tempus,  and  that 
he  took  the  goods  of  the  plaintiff  named  in  the  declaration,  and  carried 
them  away,  and  prayed  the  advice  of  the  court,  if  the  defendant  were 
culpable  ov  not ;  and  upon  the  2)0stea  returned,  Skuttleworth  prayed 
judgment  for  the  plaintiff.  And  the  doubt  was  because  the  declaration 
y^^quare  vi  et  cmnis,  because  it  appeared  that  the  defendant  had  cus- 
tody of  the  goods  ;  but  ShuUleioorth  doubted  whether  he  had  custody, 
and  cited  the  case  of  Littleton,  namely,  If  I  give  my  sheep  to  compas- 
ture,  &c.  and  he  kills  them,  an  action  of  trespass  lies  ;  and  the  justices 
held  that  in  this  case  the  action  did  well  lie  ;  and  Periam  said  that  the 
defendant  had  only  an  authority,  and  not  custody  or  possession  ;  and 
judgment  was  given  for  the  plaintiff.  3  H.  7,  12  ;  21  H.  7,  14.  And 
Windham  said,  that  if  he  had  embezzled  his  master's  goods,  without 
question  it  was  felony.  Quod  fuit  concessum  (Anderson  absent), 
and  the  law  will  not  presume  that  the  goods  were  out  of  the  possession 
of  the  plaintiff ;  and  the  next  day  came  the  Lord  Anderson  and  re- 
hearsed the  case,  and  said,  that  the  defendant  had  neither  general  nor 
special  property  in  the  goods,  for  it  is  plain  he  could  have  no  general 
property,  and  special  he  had  not,  for  he  could  not  have  an  action  of 
trespass  if  they  were  taken  away,  then  if  he  had  no  property,  a  tres- 
pass lies  against  him,  if  he  take  them ;  so  if  a  shepherd  steal  sheep,  it 
is  felony,  for  he  hath  no  property  in  them ;  wherefore  he  gave  judg- 
ment accordingly.^ 


BRYANT  V.  WARDELL. 

Exchequer.     1848. 

{Reported  2  Exch.  479.] 

Trover  for  theatrical  dresses  and  other  property.  Pleas  :  not  guilty, 
and  not  possessed  ;  upon  which  issue  was  joined.  At  the  trial  of  the 
cause,  before  Parke,  B.,  at  the  Middlesex  sittings  in  the  present  term, 
it  appeared  that  the  plaintiff  and  the  defendants,  in  the  year  1845,  with 

1  s.  c.  sub  nom.  Glosse  ^  HaymarCs  Case,  1  Leon.  87 ;  and  s.  c,  semble,  Anonymous, 
Moore,  248,  pi.  392. 

"  It  is  important  to  note  exactly  the  difference  between  a  mere  servant  and  a 
bailee.  If  A.  gives  goods  to  B.  e.  g.  a  carrier,  A.  retains  the  right  to  possess  the  goods, 
but  he  passes  the  possession  itself  to  B.  If,  on  the  other  hand,  B.  is  not  a  carrier, 
but  a  mere  servant.  A.,  though  he  may  give  the  custody  or  detention  of  the  goods  to 
B.,  does  not  pass  to  him  the  possession  of  them.  Hence  B.,  the  bailee,  lias,  as  against 
third  parties,  a  right  to  possession,  and  can  bi-ing  trover ;  but  B.  the  servant  having 
no  possession,  has  no  right  to  possession,  and  cannot  bring  trover.  It  is  conceived, 
that  if  B.  should  be  in  any  way  acting,  not  only  as  a  servant,  but  also  as  a  bailee,  he 
plight  bring  an  action  for  the  conversioa  of  the  goods."    Dicey,  Parties,  358,  not©  (c). 
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a  view  to  the  exhibition  of  a  dwarf  of  tlie  name  of  Ricliard  Garnscv, 
entered  into  the  following  agreement:    "Memorandum  of  agreement 
made  the  29th  of  December,  1845,  between  W.  Bryant,  of  the  one  part, 
and  R.  Wardell,  N.  Dormer,  and  T.  R.  Lewis,  of  the  other  part.     For 
the  considerations  hereinafter  mentioned,  the  said  W.  B.  hereby  agrees 
to  permit  and  allow  R.  Garnsej,  otherwise  called  '  the  miniature  John 
Bull,'  to  be  publicly  exhibited  by  the  said  R.  W.,  N.  D.,  and  T.  R.  L. 
for  twelve  calendar  months  from  the  date  hereof,  either  in  London,  or 
within  eighty  miles  thereof ;  and  the  said  R.  W.,  N.  D,,  and  T.  R.  L. 
shall  have  the  exclusive  control  of  such  exhibition,  and  of  the  arrange- 
ment connected  therewith  ;  and  they  hereby  agree  to  bear  and  pay  all 
the  expenses  whatever  which  may  be  in  any  way  incurred  in  connection 
with  such  exhibition.     Tiiat  the  said  R.  W.,  N.  D.,  and  T.  R.  L.,  shall 
retain,  receive,  and  be  paid  three  fourths  of  the  clear  profits  arising 
from  the  said  exhibition,  and  the  said  W.  B.  shall  receive  or  be  paid 
the  remaining  one  fourth  of  such  profits.     That  this  agreement  shall 
continue  and  remain  in  full  force  for  twelve  calendar  months  certain; 
and  in  case  the  said  R.  W.,  N.  D.,  and  T.  R.  L.,  shall  be  desirous,  at 
the  expiration  of  such  term,   to  continue  the  same  for  six  calendar 
months  longer,  they  shall  be  at  libeity  to  do  so  ;  and  in  that  case,  tlie 
said  W.  B.  shall,  during  sucli  six  calendar  months,  receive  and  be  paid 
one  half  of  the  profits  arising  from  the  said  exhibition,  instead  of  one 
fourth.     That  James  Garnsey,  the  father  of  the  said  R.  G.,  shall  be 
employed  by  the  said  parties  hereto,  at  a  salary  of  155.  per  week  for 
twelve  calendar  months  certain,  provided  this  agreement  shall  remain 
in  full  force,  and  for  such  further  time  as  such  exhibition  shall  be  con- 
tinued, such  salary  to  be  considered  as  part  of  the  expenses  of  the  said 
exhibition.     That  the  sum  of  305.  per  week  shall  be  paid  to  the  said 
J.  G.  and  his  wife,  for  twelve  calendar  months  certain,  or  for  such  other 
or  further  time  as  such  exhibition  shall  be  continued  ;  such  payments 
shall  be  considered  and  form  part  of  the  expenses  thereof.     That  A. 
Whitwham  shall  be  employed  by  the  said  parties  hereto  for  the  first 
six  weeks  of  the  said  exhibition,  and  the  said  W.  B.  shall  be  employed 
for  three  months  next  after  the  expiration  of  the  said  six  weeks  ;  and 
afterwards,  the  said  A.  W.  and  W.  B.  shall  be  emplo^'ed  alternateh', 
so  long  as  such  exhibition  shall  be  continued.     That  the  said  parties 
hereto  are  to  be  allowed  to  have  the  use  of  certain  property  and  dresses 
during  the  said  exhibition,  and  at  the  expiration  of  this  agreement  such 
propert}'  and  dresses  are  to  be  given  up  to  the  said  W.  B.     That  the 
said  W.  B.  or  A.  W.  shall  be  at  liberty  to  act  as  check-taker-  at  such 
exhibition,  or  to  appoint  a  person  for  such  purpose  at  their  own  ex- 
pense.    That  the  said  N.  D.  having,  on  the  27th  day  of  December 
instant,  advanced  and  paid  the  said  W.  B.  the  sum  of  £4:0  for  the  use 
of  the  said  property  and  dresses,  such  sura  of  £40  is  to  be  repaid  to  the 
said  N.  D.  out  of  the  first  profits  of  the  said  exhibition.     That  the 
expenses  of  and  connected  with  the  said  exhibition  shall  commence  this 
day.     That  the  accounts  of  and  relating  to  such  exhibition  shall  be  set- 
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tied,  find  the  balance  and  the  profits  ascertained  and  divided  between 
the  parties  hereto,  every  fortnight."  After  this  agreement  had  been 
entered  into,  the  property  in  question  was  disposed  of  in  a  different 
way,  but  tlie  jury  found  a  verdict  for  tlie  stage  and  scenery  only,  which, 
at  the  end  of  the  term,  were  not  delivered,  but  during  the  term  were 
taken  to  pieces  and  api)lied  —  and  this  the  jury  found  to  have  been 
done  by  all  the  defendants  —  in  constructing  a  different  sort  of  stage 
at  a  different  exhibition.  It  was  objected  by  the  defendants'  counsel 
that  the  plaintiff  and  defendants  were  partners  under  the  terms  of  the 
ao-reement;  and,  secondly,  that  the  plaintiff  had  not,  at  the  time  of  the 
conversion,  such  a  property  in  the  goods  as  would  maintain  the  action. 
Tlie  learned  judge,  however,  was  of  a  contrary  opinion,  and  the  plain- 
tiff had  a  verdict. 

Ogle  now  moved  for  a  new  trial  on  the  ground  of  misdirection. 

Pollock,  C.  B.  We  are  all  of  opinion  that  there  ought  to  be  no  rule 
in  this  case.  In  the  first  place,  we  think  that  the  construction  which 
was  put  upon  the  contract  at  the  trial  is  correct.  It  is  clear  from 
several  parts  of  the  agreement  that  the  words  "  the  said  parties"  mean 
parties  other  than  Bryant.  For  in  one  part  of  it  there  is  a  statement 
that  "Whilwham  shall  be  employed  by  the  said  parties  "  for  a  certain 
time,  and  "  the  said  W.  Bryant  shall  be  emploved"  for  another  period. 
Now,  it  is  clear  that  Bryant  was  not  to  be  emplo3'ed  by  himself,  but  by 
the  three  defendants.  And  in  the  succeeding  clause  the  same  words  — 
the  said  parties  —  must  mean  the  three  defendants.  There  was,  there- 
fore, no  partnership  between  the  plaintiff  and  defendants  in  the  prop- 
erty in  question.  As  to  the  other  point,  we  are  clearly  of  opinion  that 
trover  is  the  proper  form  of  action  here,  notwithstanding  the  continu- 
ance of  the  contract  under  which  the  goods  had  been  bailed  to  the 
defendants.  The  case  of  Cooper  v.  Willojnatt,  1  C.  B.  672,  is  a  de- 
cisive authority  upon  this  point.  It  was  there  held  that  a  bailee  of 
goods  for  hire,  by  selling  them,  determines  the  bailment;  and  the 
bailor  ma}'  maintain  trover  against  the  purchaser,  though  the  purchase 
was  bona  fide.  The  cases  on  the  subject  are  referred  to  there.  The 
rule  is,  that  where  there  has  been  a  misuser  of  the  thing  lent,  as  by  its 
destruction,  or  otherwise,  there  is  an  end  of  the  bailment,  and  the 
action  for  trover  is  maintainable  for  the  conversion. 

Mule  refused.^ 

Parke,  B.,  Rolfe,  B.,  Platt,  B.,  concurred. 

1  See  Farrant  v.  Thompson,  5  B.  &  Aid.  826;  Fenn  v.  Bittkston,  7  Exch.  152. 
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F.   Actions  of  Bailor  against  Third  Person, 

WILBY   V.   BOWER. 

Nisi  Pkids.     1649. 

[Reported  Clayton,  135,  pi.  243.] 

The  plaintiff  did  deliver  his  horse  to  be  kept  at  grass,  and  the  de- 
fendant took  him  away  from  the  pasture,  «fee.,  and  the  plaintiff  brought 
trespass,  and  the  judge  overruled  it  that  the  action  would  not  lie  in  this 
case,  because  the  horse  was  in  the  possession  of  anotlier,  which  was 
against  my  opinion  being  of  counsel  with  the  plaintiff,  because  the  ac- 
tion is  transitor}-,  and  he  is  in  the  owner's  possession  everywhere,  and 
if  I  give  my  horse  in  London  to  L  S.,  I,  being  then  at  York,  he  may 
have  trespass  without  other  possession.  F.  N.  B.  140  ;  Perkins,  30 : 
21  E.  4,  25  ;  21  H.  7,  39  ;  21  H.  6,  43. 


WARD   V.    MACAULEY. 

King's  Bench.     1791. 

[Reported  4  T.  R.  489.] 

The  plaintiff  was  the  landlord  of  a  house,  which  he  let  to  Lord  Mont- 
fort  ready  furnished;  and  the  lease  contained  a  schedule  of  the  furni- 
ture. An  execution  was  issued  against  Lord  Montfort,  under  which 
the  defendants,  sheriff  of  Middlesex,  seized  part  of  the  furniture,  not- 
withstanding the  otHcer  had  notice  that  it  was  the  property  of  the  plain- 
tiff. For  this  the  plaintiff  brought  an  action  of  trespass  against  the 
defendants.  At  the  trial  Lord  Kenyon  thought  that  trespass  would 
not  lie,  and  that  the  plaintiff  should  have  brought  trover.  A  verdict, 
however,  was  taken  for  the  plaintiff  for  value  of  the  goods,  with  liberty 
to  the  defendants  to  move  to  enter  up  a  nonsuit  if  this  court  should  be 
of  opinion  that  the  plaintiff  could  not  recover  in  this  form  of  action. 

Mingay  obtained  a  rule  for  that  purpose  on  a  former  day  ;  against 
which 

Erskine  now  showed  cause. 

Lord  Kenyon,  Ch.  J.  The  distinction  between  the  actions  of  tres- 
pass and  trover  is  well  settled ;  the  former  is  founded  on  possession, 
the  latter  on  property.  Here  the  plaintiff  had  no  possession  ;  his  rem- 
edy was  by  an  action  of  trover  founded  on  his  property  in  the  goods 
taken.  In  the  case  put  of  a  carrier,  there  is  a  mixed  possession  :  actual 
possession  in  the  carrier,  and  an  implied  possession  in  the  owner. 

16 
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BULLER,  J.  The  carrier  is  considered  in  law  as  the  servant  of  the 
owner,  and  the  possession  of  the  servant  is  the  possession  of  thf 
master. 

Per  Curiam,  ^^"^^  absolute} 


GORDON  V.   HARPER. 
King's  Bench.     1796. 

[Reported  7  T.  R.  9.] 

In  trover  for  certain  goods,  being  household  furniture,  a  verdict  was 
found  for  the  plaintiff,  subject  to  the  opinion  of  this  court  on  the  follow- 
ing case:  On  October  1st,  1795,  and  from  thence  until  the  seizing  of 
the  iroods  by  the  defendant,  as  after  mentioned,  Mr.  Biscoe  was  in 
possession  of  a  mansion-house  at  Shoreham  and  of  the  goods  in  ques- 
tion, being  the  furniture  of  the  said  house,  as  tenant  of  the  house  and 
furniture  to  the  plaintiff,  under  an  agreement  made  between  the  plaintiff 
and  Mr.  Biscoe,  for  a  terra  which  at  the  trial  of  this  action  was  not  ex- 
pired. The  goods  in  question  were  on  the  24th  of  October  taken  in 
execution  by  the  defendant,  then  sheriff  of  the  County  of  Kent,  by  vir- 
tue of  a  y{\\t  oi  testatum  fieri  facias  issued  on  a  judgment  at  the  suit  of 
J.  Broomhead  and  others,  executors  of  J.  Broomhead  deceased,  against 
one  Borrett,  to  whom  the  goods  in  question  had  belonged,  but  which 
goods,  previous  to  the  agreement  between  the  plaintiff  and  Mr.  Biscoe, 
had  been  sold  by  Borrett  to  the  plaintiff.  The  defendant  after  the  seiz- 
ure sold  the  goods.  The  question  is,  whether  the  plaintiff  is  entitled  to 
recover  in  an  action  of  trover. 

Burroughs  for  the  plaintiff. 

Be!<t^  contra. 

Loud  Kenyon,  Ch.  J.  The  only  point  for  the  consideration  of  the 
court  in  tlie  case  of  Wardx.  Macauley -^0.%^  whether  in  a  case  like 
the  present  the  landlord  could  maintain  an  action  of  trespass  against 
the  sheriff  for  seizing  goods,  let  with  a  house,  under  an  execution 
against  the  tenant ;  and  it  was  properly  decided  that  no  such  action 
could  be  maintained.  What  was  said  furtlier  by  me  in  that  case,  that 
trover  was  the  proper  remed}-,  was  an  extrajudicial  opinion,  to  which, 
upon  further  consideration,  I  cannot  subscribe.  The  true  question 
is,  whether  when  a  person  has  leased  goods  in  a  house  to  another  for 
a  certain  time,  whereby  he  parts  with  the  riglit  of  possession  during 
tlie  term  to  the  tenant,  and  has  only  a  reversionary  interest,  he  can, 
notwithstanding,  recover  the  value  of  the  whole  property  pending  the 
existence  of  the  term  in  an  action  of  trover.  The  very  statement 
of  the  proposition  affords  an  answer  to  it.  If,  instead  of  household 
goods,  the  goods  here  taken  had  been  machines  used  in  manufacture 

i,i  McFarland  v.  Smith,  1  Miss.  172,  accord.  —  Ed. 
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which  had  been  leased  to  a  tenant,  no  doubt  could  have  been  made  but 
that  the  sheriff  might  have  seized  them  under  an  execution  against  the 
tenant,  and  the  creditor  would  have  been  entitled  to  the  beneficial  use 
of  the  property-  during  tlie  term;  the  difference  of  the  goods  then  can- 
not vary  the  law.  The  cases  which  have  been  put  at  the  bar  do  not 
apply  ;  the  one  on  which  the  greatest  stress  was  laid  was  that  of  a  tenant 
for  years  of  land  whereon  timber  is  cut  down,  in  which  case  it  was  truly 
said,  that  the  owner  of  the  iuheritance  might  maiutain  trover  for  such 
timber,  notwithstanding  the  lease.  But  it  must  be  remembered  tliat 
the  only  right  of  the  tenant  is  to  the  shade  of  the  tree  when  growing, 
and  by  the  very  act  of  felling  it  his  right  is  absolutel3'  determined  ;  and 
even  then  the  property  docs  not  vest  in  his  immediate  landlord  ;  for  if 
he  has  onl}'  an  estate  for  life  it  will  go  over  to  the  owner  of  the  inherit- 
ance. Here,  however,  the  tenant's  right  of  possession  during  the  term 
cannot  be  devested  by  an\'  wrongful  act,  nor  can  it  thereby  be  revested 
in  the  landlord.  I  forbear  to  deliver  any  opinion  as  to  what  remedy 
the  landlord  has  in  this  case,  not  being  at  present  called  upon  so  to 
do ;  but  it  is  clear  that  he  cannot  maintain  trover. 

AsHHURST,  J.  I  have  always  understood  the  rule  of  law  to  be,  that 
in  order  to  maintain  trover  the  plaintiff  must  have  a  right  of  propert}- 
in  the  thing,  and  a  right  of  possession,  and  that  unless  both  these  rights 
concur  the  action  will  not  lie.  Now  here  it  is  admitted  that  the  tenant 
had  the  right  of  possession  during  the  continuance  of  his  term,  and 
consequently  one  of  the  requisites  is  wanting  to  the  landlord's  right  of 
action.  It  is  true  that  in  the  present  case  it  is  not  \evx  probable  that 
the  furniture  can  be  of  any  use  to  any  other  than  the  actual  tenant  of 
the  premises  ;  but  supposing  the  things  leased  had  been  manufactuiing 
engines,  there  is  no  reason  why  a  creditor,  seizing  them  under  an  exe- 
cution, should  not  avail  himself  of  the  beneficial  use  of  them  during 
the  term. 

Grose,  J.  The  only  question  is,  whether  trover  will  lie  where  the 
plaintiff  had  neither  the  actual  possession  of  the  goods  taken  at  the 
time  nor  the  right  of  possession.  The  common  form  of  pleading  in  such 
an  action  is  decisive  against  him  ;  for  he  declares  that  being  possessed, 
&c.  he  lost  the  goods  ;  he  is  therefore  bound  to  show  either  an  actual  or 
virtual  possession.  If  he  had  a  right  to  the  possession,  it  is  implied  by 
law.  Where  goods  are  delivered  to  a  carrier,  the  owner  has  still  a  right 
of  possession  as  against  a  tort-feasor,  and  the  carrier  is  no  more  than 
his  servant.  But  here  it  is  clear  that  the  plaintiff  had  no  right  of  pos- 
session ;  and  he  would  be  a  trespasser  if  he  took  the  goods  from  the 
tenant.  Then  by  what  authority  can  he  recover  them  from  any  other 
person  during  the  term?  It  is  laid  down  in  some  of  the  books  (Vid.  1 
Bac.  Abr.  45,  and  5  Bac.  Abr.  257,  2  Cora.  Dig.  tit.  Detinue,  letter  D.) 
that  trover  lies  where  detinue  will  lie,  the  former  having  in  modern 
times  lieen  substituted  for  the  old  action  of  detinue.  I  will  not  say  that 
it  is  universally  true  that  the  one  action  may  be  substituted  for  the  other, 
because  the  authorities  referred  to  in  support  of  that  proposition  do  not 
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apply  to  tliat  extent;  but  certainly  it  may  be  said  to  be  a  good  general 
criterion.  But  it  is  clear  in  this  case  that  detinue  would  not  lie,  because 
the  plaintiff  bad  no  right  to  the  possession  of  the  specific  goods  at  the 
time.  And  if  not,  it  is  a  strong  argument  to  show  that  trover,  which 
was  substituted  in  lieu  of  it,  cannot  be  maintained  by  the  present  plain- 
tiff. Much  stress  has  been  laid  ou  what  was  said  in  Ward  v.  Macaidey. 
But  the  only  question  there  was,  whether  trespass  would  lie  under  these 
circumstances ;  and  it  was  not  necessary  to  determine  how  far  trover 
might  be  maintained.  It  appears  now  very  clearly  upon  examining 
that  point  that  trover  will  not  lie  in  any  case,  unless  the  property  con- 
verted was  in  the  actual  or  implied  rightful  possession  of  the  plaintiff. 
In  this  case  the  plaintiff  had  neither  the  one  nor  the  other  pending  the 
demise,  and  when  that  is  determined  perhaps  he  may  have  his  goods 
restored  to  him  again  in  the  same  state  in  which  the}'  now  are,  when  it 
will  appear  that  he  has  not  sustained  that  damage  which  he  now  seeks 
to  recover  in  this  action, 

Lawrence,  J.  The  observation  which  mj'  brother  Grose  has  made 
upon  the  form  of  the  action  of  trover  is  ver}'  material ;  the  plaintiff 
therein  states  that  he  was  possessed  of  the  goods  mentioned,  and  being 
so  possessed  he  casually  lost  them,  and  that  the}'  came  to  the  hands  and 
possession  of  the  defendant  by  finding.  And  the  principal  difficulty  in 
most  of  the  cases  reported  upon  this  head  has  been,  whether  the  plain- 
tiff had  such  a  possession  whereon  he  could  declare  in  this  action  ;  as 
in  Latch,  21-4,  where  the  plaintiff,  as  executor,  declared  upon  the  pos- 
session of  his  testator,  and  the  court  held  that  to  be  sufficient,  because 
the  property  was  vested  in  the  executor ;  and  no  other  person  having  a 
right  to  the  possession,  the  property  drew  after  it  the  possession  in  law. 
In  Berry  v.  Heard,  Palm.  327,  and  Cro.  Car.  242,  it  was  for  a  long 
time  in  great  doubt,  whether  the  landlord  had  such  a  possession  of  tim- 
ber cut  down  pending  a  lease  on  which  lie  cou^ld  maintain  trover  ;  but 
it  was  finally  determined  that  he  had,  because  the  interest  of  the  lessee 
in  it  remained  no  longer  than  while  it  was  growing  on  the  premises, 
and  determined  instantly  when  it  was  cut  down.  Now  here  if  the  tak- 
ing of  the  goods  by  the  sheriff  determined  the  interest  of  the  tenant  in 
them,  and  revested  it  in  the  landlord,  T  admit  that  the  latter  might 
maintain  trover  for  them  upon  the  authority  of  the  other  case  ;  but  it  is 
clearly  otherwise ;  for  here  the  tenant's  property  and  interest  did  not 
determine  by  the  sheriff's  trespass,  and  the  tenant  might  maintain  tres- 
pass against  the  wrongdoer,  and  recover  damages.  He  is  bound  to 
restore  the  goods  to  the  landlord  at  the  end  of  his  term,  and  could  not 
justify  his  not  doing  so  bec^ause  a  stranger  had  committed  a  trespass 
upon  him  in  taking  them  away.  Postea  to  the  defendant. 
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LOTAN   V.    CROSS. 
Nisi  Prius.     1810. 
[Reported  2  Camp.  464.] 

Trespass  for  running  against  the  plaintiff's  chaise. 

It  appeared  that  the  plaintiff,  a  stable-keeper,  was  owner  of  the 
chaise ;  but  that  when  the  injury  was  done,  it  was  in  the  possession  of 
one  Brown,  a  friend  of  his,  whom  he  had  permitted  to  use  it. 

The  objection  being  taken  that  trespass  could  not  be  maintained  b}^ 
the  plaintiff  under  these  circumstances, 

Lord  Ellenborough  said :  The  property  is  proved  to  be  in  the 
plaintiff,  and  prima  facie  the  thing  is  to  be  considered  in  his  legal  pos- 
session, whoever  may  be  the  actual  occupier.  Showing  a  letting  for  a 
certain  time  to  Brown,  and  the  possession  would  be  in  him ;  but  a  mere 
gratuitous  permission  to  a  third  person  to  use  a  chattel  does  not,  in  con- 
templation of  law,  take  it  out  of  the  possession  of  the  owner,  and  he 
ma}'  maintain  trespass  for  an}'  injury  done  to  it  while  it  is  so  used. 
Vide  S77iith  v.  Jlilles,  1  T.  R.  480;  Ward  v.  Macauley,  4  T.  R.  489  ; 
Gordon  v.  Harper,  7  T.  R.  9. 

The  witnesses  stated  that  the  defendant  seemed  to  have  no  intention 
of  running  his  carriage  against  the  plaintiff's  chaise  ;  and  that  the 
accident  appeared  to  arise  entirely  from  the  negligent  manner  in  which 
the  defendant  was  driving. 

Park  thereupon  objected  that  the  action  should  have  been  case  and 
not  trespass. 

Lord  Ellenborough.  The  injury  to  the  plaintiff  being  immediate 
from  the  act  done  by  the  defendant,  it  was  settled  in  Leame  v.  Bray., 
3  East,  393,  that  trespass  is  the  proper  remedy,  and  that  the  defend- 
ant's intentions  were  immaterial.  Verdict  for  the  plaintiff . 

Parh^  in  the  ensuing  term  moved  for  a  new  trial  on  the  ground  that 
the  action  was  misconceived;  and  stated  that  Leame  v.  Bray  had 
been  overruled  by  the  court  of  C.  P.  in  Iluggett  v.  Montgomery,  2  N. 
Rep.  446. 

Curia.  If  we  are  desired  to  review  the  case  of  Leame  v.  Bray,  the 
matter  should  be  brought  before  us  in  a  different  shape  than  a  motion 
for  a  new  trial.  We  do  not  entertain  so  slight  an  opinion  of  our  own 
judgment  as  to  allow  it  to  be  thus  canvassed.  We  will  wait  for  some 
case  where  the  question  is  raised  upon  the  record,  and  may  be  carried 
farther.  Bule  refused. 
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HALL  V.  PICKARD. 
King's  Bench.     1812. 

[Reported  3  Campbell,  187.] 

This  was  an  action  on  the  case ;  and  the  declaration  stated  that  be- 
fore and  at  the  time  of  the  grievance  complained  of,  the  plaintiff  was 
owner  and  proprietor  of  two  horses,  which  were  hired  for  a  certain 
terra  to  one  W.  C. ;  tliat  at  the  time  of  the  grievance  they  were  in  the 
possession  of  the  said  W.  C,  and  drawing  his  carriage  along  the  public 
highway  ;  and  that  while  they  were  in  sucli  possession  the  defendant 
drove  a  cart  against  them,  whereby  one  of  them  was  killed. 

It  appeared,  that  when  the  misfortune  happened,  the  defendant  was 
himself  driving  the  cart  with  great  impetuosity-  and  violence. 

Park  thereupon  objected,  that  the  action  ought  to  have  been  tres- 
pass, and  not  case,  relying  upon  Leame  v.  Bray^  3  East,  393,  and 
Lotan  v.  Cross,  2  Campb.  464. 

Lord  Ellenborough.  This  is  in  the  nature  of  an  injur}'  to  the  plain- 
tiff's reversion.  He  was  not  in  possession  of  the  horses,  and  according 
to  the  authority  of  Gordon  v.  Harper,  7  T.  R.  9,  he  neither  could  have 
maintained  trespass  nor  trover  for  them.  This  is  not  like  a  gratuitous 
permission  to  use  a  chattel  as  in  Lotan  v.  Cross,  where  the  possession 
constructive!}'  remained  in  the  owner.  The  horses  were  let  to  hire  for 
a  certain  term  to  Dr.  Carey,  who  had  a  right  to  retain  them  till  that  was 
expired,  and  who  was  driving  them  b}'  his  own  servants  when  the  mis- 
chief was  done.  Case  therefore  was  here  the  proper  and  only  remedy. 
It  may  likewise  be  worthy  of  consideration,  whether  in  those  instances 
where  trespass  may  be  maintained,  the  party  may  not  waive  the  trespass 
and  proceed  for  the  tort. 

The  plaintiff  had  a  verdict. 

Garrow  and  Abbott  for  the  plaintiff. 

Par/c  and  Esjnnasse  for  the  defendant.^ 


AMES   V.   PALMER. 
Supreme  Judicial  Court  of  Maine.     1856. 
[Reported  42  Maine,  197.] 
Exceptions  from  Nisi  Priics,  May,  J.,  presiding. 
This  was  an  action  of  trover  for  a  cask  and  twenty  gallons  of  rum, 
taken  from  on  board  a  vessel.     Plea,  general  issue  and  a  justification. 
The  defendants,  to  justify  the  taking,  offered  a  complaint  made  by 

1  See  White  v.  Griffin,  4  Jones  (N.  C),  139;  Ems  v.  Cole,  63  Wis.  235.-  Ed. 
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said  Palmer,  defendant,  and  others,  and  a  warrant  and  judgment  of 
Woodbury  Davis,  a  justice  of  the  peace,  wliicli  were  objected  to. 

Defendants  contended  tliat  plaintiff  was  bound  to  show  that  the 
freight  on  the  property  from  Boston,  due  to  the  owners  of  schooner 
Comet,  which  brought  it,  had  been  paid,  and  the  lien  on  it  discharged. 

Plaintiff  asked  the  court  to  instruct  the  jury  that  "■  where  goods  are 
wrongfully  taken  from  a  bailee,  that  it  is  not  necessary,  in  order  for  the 
owner  to  maintain  trover  for  their  value  against  the  wrongdoer,  that  said 
owner  should  tender  or  pa}'  to  the  bailee  an^'  freight  for  which  said 
bailee  might  have  a  lien  on  the  goods;  nor  could  such  wrongdoer  set  up 
an}'  such  lien  except  under  the  express  authority'  of  such  bailee. 

"  2d.  That  no  proof  of  ownership  being  made,  the  burden  of  proof 
would  be  on  him,  who  asserted  the  existence  of  any  unsatisfied  lien,  to 
prove  it  affirmatively." 

The  court  instructed  the  jury  that  it  was  incumbent  upon  the  plain- 
tiff to  satisfy  them  by  proof  that  the  plaintiff  had  both  the  property,  and 
the  right  of  immediate  possession;  and  that,  if  the}'  were  satisfied  from 
the  evidence  in  the  case,  that  the  carrier  had  a  lien  for  the  freight,  which 
had  not  been  paid  or  waived,  then  the  action  could  not  be  maintained. 

The  jury  found  for  the  defendants;  and,  being  inquired  of,  stated,  that 
they  found  for  defendants  on  ground  that  the  freight  had  not  been  paid, 
and  the  claim  of  the  carrier  had  not  been  waived. 

To  the  foregoing  rulings  the  plaintiff  excepted. 

White  &  Palmer,  for  plaintiff. 

1.  It  is  not  disputed  that,  in  order  to  maintain  the  action  of  trover, 
the  general  rule  is,  that  the  plaintiff  must  have  the  right  of  immediate 
possession  at  the  time  of  the  conversion.  But  it  does  not  follow  that 
every  wrongdoer  may  set  up  in  excuse  for  his  wrong,  any  personal  right 
or  privilege,  or  lien,  which  a  carrier  or  bailee  might  have  a  right  to 
enforce  against  the  general  owner,  and  to  avail  himself  thereof,  to  de- 
feat the  action,  without  pretence  of  authority  from  such  carrier  or  bailee. 

A  lien  in  favor  of  a  carrier  or  bailee,  for  freight  or  advancement  of 
expenses,  is  a  personal  right  or  privilege  in  his  behalf,  founded  in  the 
policy  of  trade,  and  is  so  considered  and  treated  by  all  the  foreign 
and  American  writers.  Abbott  on  Shipping,  6  Amer.  Ed.  c.  2,  part  4th, 
page  363,  and  notes  ;  Angell  on  Carriers,  c.  9,  §  359. 

The  term  signifies  a  claim  annexed  or  attaching  to  chattels,  without 
satisfying  which,  such  property  cannot  be  demanded  even  by  its  owner. 

2.  The  possession  of  the  person  asserting  such  lien  must  be  a  law- 
ful one.  One  may  not  seize  the  goods  even  of  his  debtor,  and  claim 
to  retain  them  by  virtue  of  his  debt.  2  East,  235  ;  2  Moor,  730 ; 
8  Price,   567. 

3.  This  lien,  or  privilege,  or  personal  right,  may  be  waived  or  lost  in 
various  ways ;  as  by  permitting  the  goods  to  go  out  of  his  possession 
either  actually  or  by  construction. 

If  defendants  had  paid  the  freight,  having  the  goods  wrongfully  in 
possession,  they  could  not,  by  reason  of  such  payment,  have  detained 
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tbcm  against  the  rightful  owner ;  and  a  tender  of  freight  and  charges 
■would  not  have  been  necessary  previous  to  bringing  an  action  for  their 
value  against  the  wrongdoer.     Lempiere  v.  Parley^  2  T.  R.  485. 

4.  Actual  possession  is  not  necessary  to  maintain  trover.  Conver- 
sion of  the  property  being  the  gist  of  the  action.  Hunt  v.  Horighton, 
13  Pick.  216;  Fosterx.  Gorton,  5  Pick.  185. 

When  a  person  has  delivered  goods  to  a  carrier,  and  the  carrier  has 
wrongfully  parted  with  the  possession  of  them  to  a  stranger,  the  owner 
may  maintain  trover  for  the  conversion  against  the  stranger ;  for  the 
owner  has  still  the  possession  in  law  against  the  wrongdoer,  and  the 
carrier  is  considered  merely  as  his  servant.  Duel  v.  Moxon^  1  Taunton, 
391;  Gordon  v.  Harper,  7  T.  R.  9;  2  Saunders,  47,  and  note  2; 
Bloxam  v.  Saunders^  4  Barn.  &  Cres.  941. 

"  When  goods  by  the  tort  of  a  third  person  are  taken  from  a  bailee 
or  commission  merchant,  the  owner  has  a  right  to  immediate  possession 
of  them.  And  a  lien  for  the  merchant's  expenses  cannot  be  set  up 
except  by  himself  or  by  his  express  authority."  Per  Judge  Woodbury  : 
' '  Because  such  lien  is  a  mere  personal  right  and  constitutes  no  bar  to 
the  possession  of  the  property,  unless  set  up  by  the  authorit}'  of  the 
party  holding  such  lien."  Jo7ies  v.  Sinclair,  2  N.  H.  319 ;  cites 
7  East,  7  ;  5  Dur.  &  East,  605.     This  case  is  directly  in   point. 

5.  The  taking  being  unlawful,  and  against  the  express  forbidding  of 
the  owner,  no  demand  is  necessary'. 

Abbott,  for  defendants. 

May,  J.  In  this  case  the  jur^'  were  instructed  that  it  was  incumbent 
on  the  plainiiff  to  satisfy  them,  by  proof,  that  he  had  a  right  of  prop- 
erty in  the  goods  sued  for,  and  the  right  of  immediate  possession  ;  and 
that  if  they  were  satisfied  from  the  evidence  in  the  case,  that  the  carrier 
had  a  lien  for  the  freight,  which  had  not  been  paid  or  waived,  then  the 
action  could  not  be  maintained.  Upon  the  rendition  of  the  verdict,  the 
jury  being  inquired  of  by  the  court,  stated  that  the}'  found  for  the  de- 
fendants, upon  the  ground  that  the  freight  had  not  been  paid  and  the 
claim  of  the  carrier  had  not  been  waived. 

That  a  common  carrier  has  a  lien  upon  the  goods  transported  by 
him,  and  a  right  to  retain  the  possession,  as  against  the  general  owner, 
until  his  reasonable  charges  are  paid  ;  and  that  the  plaintiff,  in  an 
action  of  trover,  cannot  recover  without  proof  of  property  in  himself, 
and  the  right  of  immediate  possession,  is  not  questioned  hy  the  learned 
counsel  in  defence.     Such  is  the  law. 

It  is,  however,  contended  that  the  right  to  retain  possession  of  the 
goods  transported,  which,  by  the  common  law,  attaches  to  a  common 
carrier,  to  enforce  the  payment  of  his  charges,  is  of  such  a  nature  that 
it  does  not  deprive  the  general  owner  of  the  right  to  immediate  pos- 
session, as  against  a  wrongdoer ;  and  constitutes  no  bar  to  the  posses- 
sion of  the  property,  unless  set  up  by  the  authority  of  the  part}'  holding 
such  lien.  Upon  examination  of  the  authorities  we  are  of  opinion  that 
these  positions  are  well  maintained. 
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It  has  been  repeated!}'  decided,  both  in  England  and  in  this  countiT, 
that  the  lien  of  a  factor  is  a  personal  privilege  which  is  not  transferable, 
and  that  no  question  upon  it  can  arise  except  between  the  principal 
and  factor.  Dauhigny  &  als.  v.  Duval  tfe  a^.,  5  D.  &  E.  604 ;  J/c- 
Combie  v.  Davies^  7  East,  5  ;  Jo7ies  v.  Sinclair,  2  N.  H.  319  ;  Holly  v. 
Ilicggeford,  8  Pick.  73.  In  this  State  the  same  principle  has  been 
adopted  in  relation  to  statute  lien.    Pearsons  v.  Tinker^  36  Maine,  384. 

In  the  case  of  Holly  v.  Huggeford^  just  cited,  it  was  argued  in  de- 
fence, that  the  lien  of  the  factor  so  destro\-ed  the  right  of  possession  in 
the  general  owner,  that  he  could  not  maintain  an  action  of  trespass 
against  an  officer  who  had  attached  the  goods  as  the  property  of  the 
factor,  but  the  court  decided  that  such  a  position  was  untenable  ;  and 
Parker,  C.  J.,  sa3-s,  that  "the  lien  of  a  factor  does  not  dispossess 
the  owner  until  the  right  is  exerted  by  the  factor.  It  is  a  privilege 
which  he  may  avail  himself  of,  or  not,  as  he  pleases.  It  continues 
onl}'  while  the  factor  himself  has  the  possession :  and,  therefore,  if  he 
pledges  the  goods  for  his  own  debt,  or  suffers  them  to  be  attached,  or 
otherwise  parts  with  them  voluntarily-,  the  lien  is  lost,  and  the  owner 
ma}'  trace  and  recover  them,  or  he  may  sue  in  trespass  if  they  are 
forcibly  taken ;  for  his  constructive  possession  continued  notwithstand- 
ing the  lien." 

No  reason  is  apparent  why  the  same  consequences  should  not  attach 
to  the  lien  of  a  common  carrier  as  to  that  of  a  factor.  In  both  cases 
the  nature  of  the  lien  is  the  same.  Both  are  common  law  liens  ;  and 
such  a  lien  has  very  properly  been  defined  to  be  the  right  of  detaining 
the  property,  on  which  it  operates,  until  the  claims  which  are  the  basis 
of  the  lien  are  satisfied.  Hammond  v.  Barclay^  2  East,  235  ;  Oakes 
V.  Moore  &  al.,  24  Maine,  214.  The  object  of  these  liens  being  the 
same,  their  effect  must  be  the  same.  Ubi  eadem  ratio  ibi  idem  Jus. 
The  lien,  therefore,  of  a  common  carrier,  does  not  deprive  the  owner 
of  the  goods  of  his  right  to  immediate  possession,  as  against  a  tort- 
feasor. The  judge  presiding  at  the  trial,  therefore,  erred  in  instructing 
the  jury,  that  if  they  were  satisfied  that  the  carrier  had  a  lien  for  the 
freight,  which  had  not  been  paid  or  waived,  the  plaintiff  could  not 
recover.  deceptions  sustained  and  new  trial  granted?- 
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Supreme  Judicial  Court  of  New  Hampshire.      1860. 

[Reported  40  N.  H.  88.] 

Trespass,  for  taking  and  carrying  away  two  harnesses.     Plea,  the 
general  issue.     It  appeared  that  the  plaintiff,  George  L.  Wilson,  was 

1  Holli/  V.  Huggeford,  8  Pick.  73 ;    Neff  t.   Thompson,  8  Barb.  213 ;   Stowell  v. 
Oti$,  71  N.  Y.  36,  accord.  — Ed. 
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the  owner  of  the  harnesses,  and  that,  for  the  purpose  of  getting  them 
cleaned  and  oiled,  he  carried  them  to  the  shop  of  one  Page,  who  was  a 
saddler  and  harness-maker  b}'  trade,  and  employed  himself,  in  connec- 
tion with  his  business  as  a  saddler  and  harness-maker,  and  as  a  part  of 
the  same,  in  repairing,  cleaning,  and  oiling  harnesses.  Page  performed 
labor  in  cleaning  and  oiling  these  harnesses,  and  for  that  service  was 
entitled  to  receive  of  the  plaintiff  the  sum  olf  two  dollars.  While  the 
harnesses  were  thus  in  the  possession  of  Page,  and  after  he  had  per- 
formed the  service  aforesaid  upon  them,  the}'  were  attached  by  the 
defendant,  Asa  Martin,  as  deput3'-sherifr,  upon  a  writ  against  one  Mor- 
rison, as  the  property  of  Morrison;  whereupon  Page  asserted  his  lien 
upon  them  for  his  labor  done  on  the  harnesses,  as  aforesaid,  and  re- 
fused to  allow  them  to  be  taken  from  his  possession  by  the  defendant 
or  anybod}'  else  until  he  was  paid  for  such  labor.  The  harnesses  were 
moved  from  one  room  in  Page's  shop  to  another,  and  it  was  arranged 
between  Page  and  the  defendant  that  the  harnesses  should  remain  in 
Page's  possession  until  his  claim  for  labor  was  paid ;  the  defendant 
agreeing  that  if  it  became  necessar}*,  or  if  he  should  desire  to  take 
them  away,  that  he  would  first  pay  to  Page  the  amount  of  Page's 
claim.  While  the  harnesses  remained  in  this  situation,  and  within 
some  two  daj's  aftei*  their  attachment  by  the  defendant  as  aforesaid, 
this  suit  was  brought  against  the  defendant  for  said  harnesses,  but  not 
until  after  the  plaintiff  had  demanded  them  of  the  defendant  and  he 
had  refused  to  give  them  up.  Page's  claim  for  services  has  never  been 
paid,  and  the  harnesses  remain,  and  have  ever  remained  in  his  posses- 
sion ;  and  his  lien  on  the  harnesses  for  such  services  has  in  no  way  been 
released  or  discharged. 

The  court  ruled  upon  the  foregoing  facts  the  plaintiff  could  not  main- 
tain trespass,  and  a  verdict  was  thereupon  taken  for  the  defendant,  and 
judgment  is  to  be  rendered  thereon,  or  the  same  set  aside  and  a  new 
trial  granted,  as  shall  be  ordered  at  the  law  term. 

C.  B.  31orrison,  and  Chapman,  for  the  plaintiff,  referred  to  Raitt 
V.  Mitchell,  A  Camp.  146  ;  Mont,  on  Lien,  44,  141;  2  Saund.  PI.  &  Ev. 
640  ;  Holly  v.  Huggeford,  8  Pick.  73  ;  Daubigny  v.  Duval,  5  D.  &  E. 
608  ;  Brownell  v.  Manchester,  1  Pick.  233  ;  Stevens  v.  Briggs,  5  Pick. 
177;  Walcot  v.  Pomroy,  2  Pick.  122;  Stor.  on  Ag.  484;  Jones  v. 
Sinclair,  2  N.  H.  319  ;  8  Johns.  432  ;  7  D.  &  E.  12;  11  Johns.  285  ; 
8  Barb.  213. 

Woods  S  Binghams  (with  whom  were  Felton  and  J.  S.  Bryant), 
for  the  defendant. 

Trespass  could  not  be  maintained  under  the  circumstances  found  in 
the  case,  because  the  plaintiff  had  neither  possession  or  the  right  of 
possession.  Page  had  expended  labor  and  material  in  cleaning  and 
oiling  the  harnesses,  asserted  his  lien,  and  refused  to  let  them  go 
from  his  possession  until  he  was  paid.  This  he  had  the  legal  right  to 
do.  His  lien  existed  at  common  law.  2  Kent  Com.  (1st  ed.)  496; 
Ch.  on  Con.  545  ;   Toicnsend  v.  Newell,  14  Pick.  332  ;  More  v.  Mtch- 
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cock,  4  Wend.  292  ;  Scarfe  v.  Morgan,  4  M.  &  W.  270 ;  Bevan  v. 
Waters,  14  E.  C.  L.  424,  3  C.  &  P.  520;  Griimellx.  Cook,  3  Hill, 
485  ;  Pinney  v.  Wells,  10  Conn.  105,  115  ;  Burdict  v.  Murray,  3  Vt. 
302  ;  Mount  v.  Williams,  11  Wend.  77  ;  Stoddard  v.  Hxintley,  8  N.  H. 
441  ;  Shapley  v.  Bellows,  4  N.  H.  353;  Partridge  v.  Dartmouth  Col- 
lege, 5  N.  H.  286;  Bradley  v.  Spafford,  23  N.  H.  444;  Cowing  y. 
Snow,  11  Mass.  415;  9  N.  H.  67.  In  Cowing  v.  Snoio.  trespass  by 
tlie  part}'  holding  the  lien  was  sustained  against  the  general  owner. 
The  plaintiff  had  not  at  the  time  of  the  alleged  trespass  either  the 
actual  or  constructive  possession  of  the  propert}-.  The  possession 
was  rightfully  in  another,  who  had  a  special  property  therein,  and 
before  he  could  take  possession  he  must  buy  and  pay  for  that  special 
property,  or  in  some  way  discharge  it.  Van  Brunt  x.  Schenck,  11 
Johns.  377;  Putnam  v.  Wigley,  8  Johns.  337;  Ward  v.  Macaiday, 
4  D.  «fe  E.  489 ;  Gordon  v.  Harper,  7  D.  &  E.  9 ;  Clark  v.  Carleton, 
1  N.  H.  110;  Poole  \.  Symonds,  1  N.  H.  289;  Heath  v.  West,  28 
N.  H.  101;  Fairbanks  v.  Phelps,  22  Pick.  535  ;  Be  Wolf  v.  Dearborn, 
4  Pick.  466;  Benniev.  Harris,  9  Pick.  364;  Bourne  v.  Merritt,  22 
Vt.  429 ;   Soper  v.  Sumner,  5  Vt.  274. 

Fowler,  J.  The  right  of  lien  at  common  law  was  originally  confined 
to  cases  where  persons,  from  the  nature  of  their  occupation,  were  under 
obligation,  according  to  their  means,  to  receive  and  be  at  trouble  and 
expense  about  the  personal  property  of  others;  and  was  limited  to 
certain  trades  and  occupations  necessary  for  the  accommodation  of  the 
public,  such  as  common  carriers,  innkeepers,  farriers,  and  the  like. 
But  in  modern  times  the  right  has  been  extended  so  far  that  it  may  now 
he  laid  down  as  a  general  rule,  to  which  there  are  few  exceptions,  that 
every  bailee  for  hire,  who  by  his  labor  and  skill  has  imparted  an  addi- 
tional value  to  the  goods  of  another,  has  a  lien  upon  the  property  for 
his  reasonable  charges  in  relation  to  it,  and  a  right  to  retain  it  in  his 
possession  until  those  charges  are  paid.  This  includes  all  such  me- 
chanics, tradesmen,  and  laborers,  as  receive  property  for  the  purpose 
of  repairing,  cleansing,  or  otherwise  improving  its  condition.  Coicper 
V.  Andrexos,  Hobart,  41  ;  The  Case  of  an  Hostler,  Yelverton,  67  ;  and 
see  the  learned  and  valuable  note  of  Mr.  Justice  Metcalf  to  this  case, 
in  his  edition  of  Yelverton,  67  (a),  and  the  authorities  therein  collected 
and  commented  upon;  Green  v.  Farmer,  4  Burr.  2214  ;  Close  v.  Water- 
house,  6  East,  523,  n.  2;  2  Kent's  Com.  (5th  ed.)  635;  Grinnell  v. 
Cook,  3  Hill,  491,  and  authorities  cited  by  defendant's  counsel  i?assim; 
Oaks  V.  Moore,  24  Me.  (11  Shep.)  214. 

In  the  case  at  bar,  Page  had  a  lien  upon  the  harnesses  in  contro- 
versy, for  the  labor  and  expense  he  had  bestowed  in  cleansing  and  oil- 
ing them,  at  his  election,  and  had  a  right  to  retain  the  possession  and 
control  of  them  until  his  charge  in  that  behalf  should  be  paid.  He 
claimed  his  lien  and  asserted  his  right,  and  still  so  claims  and  asserts 
his  interest  in  the  goods.  He  has  never  parted  with  the  possession  of 
the  harnesses,  and  still  rightfully  holds  them  against  the  plaintiflf  and 
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all  the  world.  B}'  his  assertion  of  his  lien,  his  right  to  retain  the  pos- 
session of  the  harnesses,  for  the  payment  of  his  charges,  became  vested, 
and  must  so  continue  as  long  as  he  shall  retain  that  possession.  He 
manifestly'  did  not  waive  or  intend  to  waive  his  lien,  in  consenting  to 
hold  the  harnesses  for  the  defendant.  He  only  received  and  agreed  to 
hold  them  subject  to  his  own  lien ;  and  the  defendant  consented  that 
Page  should  so  receive  and  hold  them,  and  that  he  would  not  as  an 
officer  interfere  with  them  until  that  lien  should  be  discharged;  so  that 
the  lien  was  not  affected  or  impaired  by  the  arrangement.  Townsend 
V.  Neicell,  14  Pick.  332. 

The  gist  of  trespass  to  personal  property  is  the  injury  done  to  the 
plaintiff's  possession.  The  substance  of  the  declaration  is,  that  the 
defendant  has  forcibly  and  wrongfully  injured  property  in  the  posses- 
sion of  the  plaintiff.  To  maintain  the  action,  it  is  absolutely  essential 
that  the  plaintiff  should  have  had,  at  the  time  of  the  alleged  injury, 
either  actual  or  constructive  possession  of  the  property  injured.  His 
possession  is  constructive  when  the  property  is  either  in  the  actual  cus- 
tody and  occupation  of  no  one,  but  rightfully  belongs  to  himself;  or 
when  it  is  in  the  care  and  custody  of  his  servant,  agent,  or  overseer,  or 
in  the  hands  of  a  bailee  for  custody,  carriage,  or  other  care  or  service, 
as  a  depositary,  mandatary,  carrier,  borrower,  or  the  like,  where  the 
bailee  or  actual  possessor  has  no  vested  interest  or  right  to  the  bene- 
ficial use  or  enjoyment  of  the  property-,  or  to  retain  it  in  his  possession, 
but  the  owner  may  take  it  into  his  own  hands  at  pleasure.  But,  where 
the  general  owner  has  parted  with  the  actual  possession,  in  favor  of 
one  who  enjoys  the  exclusive  right  of  present  possession  and  enjoy- 
ment, retaining  to  himself  onh'  a  reversionar}^  interest,  the  possession 
is  that  of  the  lessee  or  bailee,  who  alone  can  maintain  an  action  of  tres 
pass  for  a  forcible  injur}'  to  the  propert}'.  1  Ch.  PI.  (7th  ed.)  188,  195 
2  Gr.  Ev.,  §§  613,  614,  616,  and  authorities  cited.  ClarJc  v.  Carlton 
1  N.  H.  110;  Pooler.  Symonds,  1  N.  H.  289;  Heathy.  West,  28  N.  H 
101;  Moxdtony.  Robinson,  27  N.  H.  550;  Marshallx.  Davis,  1  Wend 
109  ;  Nash  v.  Mosher,  19  Wend.  431  ;  Newhall  v.  JDunlap,  2  Shepl 
180  ;   Gay  v.  Smith,  38  N.  H.  171. 

In  this  case,  the  plaintiff  had  parted  with  his  possession  of  the  har- 
nesses, by  delivering  them  to  Page,  to  be  cleaned  and  oiled.  Page 
had  cleaned  and  oiled  them,  and  he  thereby  acquired,  and  had  asserted 
the  right,  to  retain  them  in  his  possession,  even  as  against  the  plaintiff, 
until  his  charges  for  the  labor  and  expense  bestowed  upon  them  should 
be  satisfied.  The  plaintiff,  then,  had  neither  possession  or  the  right  of 
possession  in  the  harnesses,  at  the  time  of  the  alleged  injury  to  them, 
and  could  not  maintain  trespass.  Cowing  v.  Snow,  11  Mass.  415, 
and  authorities  cited  above. 

It  has  been  urged  in  argument  that,  although  not  liable  for  the  origi- 
nal attachment,  the  defendant  became  liable  by  the  subsequent  demand 
of  the  plaintiff  for  the  harnesses,  and  his  refusal  to  deliver  them  up. 
But,  if  we  are  correct  in  the  view,  that  the  lien  of  Page  having  been 
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asserted,  gave  him  a  vested  right  to  retain  the  possession  of  the  har- 
nesses until  that  lien  was  satisfied  or  the  possession  parted  with,  and 
the  lien  had  not  been  satisfied  or  the  possession  parted  with  b\-  Page, 
as  the  case  distinctly  finds,  then  the  plaintiff,  at  the  time  of  the  demand, 
bad  no  right  to  the  possession  of  the  harnesses,  and  of  course  could 
not  be  injured  by  the  refusal  of  the  defendant  to  yield  to  him  what  he 
was  not  entitled  to  have. 

The  plaintiff,  having,  at  the  time  of  the  alleged  injury  to  the  har- 
nesses b}-  the  defendant,  neither  the  actual  or  constructive  possession 
of  them,  but  the  same  being  then  and  still  in  the  hands  of  his  bailee, 
who  had,  and  still  has  a  vested  right  to  retain  them  until  the  satisfac- 
tion of  his  lien  thereon,  there  must  be  judgment  on  the  verdict  properly 
taken  in  the  court  below  for  the  defendant. 

Judgment  iipon  the  verdict} 

1  See  Smith  v.  Sheriff  of  Middlesex,  15  East,  607. 

"  The  bailor  also  obtained  a  right  of  action  against  tlie  wrong-doer  at  a  pretty  early 
date.  It  is  laid  down  by  counsel  in  48  Edward  III.,  in  an  action  of  trespass  by  an 
agister  of  cattle,  that,  'in  this  case,  he  who  has  the  i)roperty  may  have  a  writ  of  tres- 
pass, and  he  who  has  the  custody  another  writ  of  trespass.  Persay :  Sir,  it  is  true. 
But  he  who  recovers  first  shall  oust  the  other  of  the  action,  and  so  it  shall  be  in  many 
cases,  as  if  tenant  by  elegit  is  ousted,  each  shall  have  the  assize,  and,  if  the  one  recover 
first,  the  writ  of  the  other  is  abated,  and  so  here.' 

"  It  would  seem  from  otiier  books  that  this  was  spoken  of  bailments  generally,  and 
was  not  limited  to  those  which  are  terminable  at  the  pleasure  of  the  bailor.  Thus  in 
22  Edward  IV.,  counsel  say,  '  If  I  bail  to  you  my  gooils,  and  another  takes  them  out 
cf  your  possession,  I  shall  have  good  action  of  trespass  qnare  vi  et  arntis.^  And  this 
seems  to  have  been  RoUe's  understanding  in  the  passage  usually  relied  on  by  modern 
courts. 

"  It  was  to  be  expected  that  some  action  should  be  given  to  the  bailor  as  soon  as 
the  law  had  got  machinery  which  could  be  worked  without  help  from  tlie  fresh  pur- 
suit and  armed  hands  of  the  possessor  and  his  friends.  To  allow  the  bailor  to  sue, 
and  to  give  him  trespass,  were  pretty  nearly  tiie  same  thing  before  the  action  on  the 
case  was  heard  of.  Many  early  writs  will  be  found  which  show  that  trespass  had  not 
always  the  clear  outline  which  it  developed  later.  The  point  which  seems  to  be  in- 
sisted on  in  the  Year  Books  is  as  Brooke  sums  it  up  in  the  margin  of  his  Abridgment, 
that  two  shall  have  an  ac^iWi  for  a  single  act,  —  not  that  both  shall  have  trespass 
rather  than  case.  It  should  be  added  that  the  Year  Books  quoted  do  not  go  beyond 
the  case  of  a  wrongful  taking  out  of  the  custody  of  the  bailee,  the  old  case  of  the 
folklaws.  Even  thus  limited,  the  rigiit  to  maintain  trespass  is  now  denied  where  the 
bailee  has  the  exclusive  right  to  the  goods  by  lease  or  lien ;  although  the  doctrine 
lias  been  repeated  with  reference  to  bailments  terminable  at  the  pleasure  of  the  bailor. 
But  the  modified  rule  does  not  concern  the  present  discussion,  any  more  than  the 
earlier  form,  because  it  still  leaves  open  the  possessory  remedies  to  all  bailees  with- 
out exception.  This  appears  fro?n  the  relation  of  the  modified  rule  to  the  ancient 
law  ;  from  the  fact  that  Baron  Parke,  in  the  just  cited  case  of  Mandrrs  v.  XVilliams, 
hints  that  he  would  have  been  prepared  to  apply  the  old  rule  to  its  full  extent  but 
for  Gordon  v.  Harper,  and  still  more  obviously  from  the  fact,  that  the  bailee's  riglit 
to  trespass  and  trover  is  asserted  in  tlie  same  breath  with  that  of  the  bailor,  as  well 
as  proved  by  express  decisions  to  be  cited. 

"It  is  true  that  in  Lotan  v.  Cross,  Lord  Ellenborough  ruled  at  Nisi  Prius  that  a 
lender  could  maintain  trespass  for  damage  done  to  a  chattel  in  the  hands  of  a  bor- 
rower, and  that  the  case  is  often  cited  as  authority  without  remark.  Indeed,  it  is 
sometimes  laid  down  generally,  in  reputable  text-books,  that  a  gratuitous  bailment 
does  not  change  the  possession,  but  leaves  it  in  the  bailor  ;  that  a  gratuitous  bailee 


25-i  ANONYMOUS. 


G.    Actioyis  of  Bailee  against  Third  Person. 

ANONYMOUS. 
King's  Bench.     1374. 

[Reported  Year  Book,  48  Edw.  III.  20,  pi.  8.] 

A  MAN  brought  a  writ  of  trespass  in  the  King's  Bench  for  certain 
oxen  and  cows  taken  with  force  and  arms  in  a  certain  vill. 

JListy.  Where  you  bring  this  writ  of  tresi)ass  for  your  beasts,  ^^t 
supra,  we  say  that  the  said  beasts,  at  the  time  of  the  taking,  belonged 
to  Walter  Wich',  of  W.,  and  that  Walter  W.,  whose  the  beasts  were, 
sued  a  replevin  in  the  County  ;  and  thereupon  the  delivery  was  made, 
and  then  [the  suit]  was  removed  into  the  Common  Bench,  and  we  say 
against  vou,  that  we  took  the  said  beasts  for  rent  arrear,  issuing  from 
the  same  place  as  to  which  he  complains  (and  he  showed  for  what  term), 
and  we  demand  judgment  if  you  can  take  such  beasts  as  belong  to 
others  than  yourselves. 

Bam.  To  this  we  say  that  Walter  W^  bailed  to  us  the  said  beasts 
to  agist  on  our  land,  so  they  were  in  our  keeping,  and  an  action  for 

is  quasi  a  servant  of  tlie  bailor,  and  tlie  possession  of  one  is  the  possession  of  the 
other;  and  that  it  is  for  this  reason  tliat,  although  the  bailee  may  sue  on  his  posses- 
sion, tiie  bailor  has  tiie  same  actions.  A  part  of  tliis  confusion  has  already  been  ex- 
plained, and  the  rest  will  be  when  I  come  to  speak  of  servants,  between  whom  and  all 
bailees  there  is  a  broad  and  well-known  distinction.  But  on  whatever  ground  Lotan 
V.  Cross  may  stand,  if  on  any,  it  cannot  for  a  moment  be  admitted  that  borrowers  in 
general  have  not  trespass  and  trover.  A  gratuitous  deposit  for  the  sole  benefit  of  the 
depositor  is  a  much  stronger  case  for  the  denial  of  these  remedies  to  the  depositary ; 
yet  we  have  a  decision  by  the  full  court,  in  which  Lord  Elleuborough  also  took  part, 
that  a  depositary  has  case,  the  reasoning  implying  that  n  fortiori  a  borrower  would 
liave  trespass.  And  this  has  always  been  the  law.  It  has  been  seen  that  a  similar 
doctrine  necessarily  resulted  from  the  nature  of  the  earl}-  German  j)rocedure;  and 
the  cases  cited  in  the  note  show  that,  in  this  as  in  other  respects,  the  English  followed 
the  traditions  of  their  race. 

"  Tlie  meaning  of  the  rule  that  all  bailees  have  the  possessory  remedies  is,  that  in 
the  theory  of  the  common  law  every  bailee  has  a  true  possession,  and  that  a  bailee 
recovers  on  t!ie  strength  of  his  possession,  just  as  a  finder  does,  and  as  even  a  wrong- 
ful possessor  may  have  full  dumages  or  a  return  of  the  specific  thing  from  a  stranger 
to  the  title.  On  the  other  hand,  so  far  as  the  possessory  actions  are  still  allowed  to 
bailors,  it  is  not  on  the  ground  that  they  also  have  possession,  but  is  probably  by  a 
survival,  which  has  been  explained,  and  wliich  in  the  modern  form  of  the  rule  is  an 
anomaly.  The  reason  usually  given  is,  that  a  right  of  immediate  possession  is  suf- 
ficient,—  a  reason  which  excludes  the  notion  that  the  bailor  is  actually  possessed." 
Holmes,  Com.  Law,  171-175. 

See  2  P.  &M.  Hist.  (2ded.)  172. 

Contributory  negligence  by  the  bailee  has  been  held  a  bar  to  an  action  by  the 
bailor  against  a  third  party  who  injured  the  chattel  by  his  negligence.  Arctic  Fire 
Ins.  Co.  V.  Austin,  6!)  N.  Y.  470 ;  Illmois  Central  R.  Co.  v.  Sims,  27  So.  R.  527  (Miss.). 
Contra,  New  York,  L.  E.  ^  W.  R.  R.  Co.  v.  New  Jersey  Elec.  Ry.  Co  ,  GO  N.  J.  L.  338. 
—  Ei>. 
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them  given  to  us.  "Wherefore  we  deiuand  judgment  whether  our  writ  is 
not  good. 

Hasty.  And  since  you  have  confessed  property  of  the  beasts  in 
Walter  W.,  and  also  that  the  said  beasts  were  in  j-our  custody,  you  ina}- 
have  an  action  of  trespass  by  another  writ,  making  mention  of  the  fact 
that  they  were  in  your  custody,  and  not  by  a  general  writ  wherefore,  &c. 

Cavendish  [C.  J.]  There  is  no  other  writ  in  the  Chancery  in  the 
case.  Sed  vide.,  that  for  executors  the  writ  will  be  in  custodia  sua 
existentia.  And  I  say  in  this  case,  he  who  has  the  property  can  have 
a  writ  of  trespass,  and  he  who  has  the  custody,  another  writ  of  trespass. 

Percy.  Sir,  it  is  true,  but  he  who  shall  recover  first  will  oust  the 
other  of  his  action  ;  and  so  it  will  be  in  several  cases,  as  if  tenant  by 
elegit  is  ousted,  both  shall  have  an  assize,  and  if  one  recovers  first, 
the  writ  of  the  other  is  abated,  sic  hie.  And  afterwards  the  issue  was 
taken  whether  they  were  agisted  on  the  plaintiff's  land  or  not.  £t  sic 
ad  pat  nam. 


ANONYMOUS. 
Common  Pleas.     1409. 

[Reported   Year  Book,  11  Hen.  IV.  11,  pi  39.] 

A  MAN  sued  a  general  replevin  for  his  cattle  wrongfully  taken. 

Trem^  said  that  the  cattle  were  another's,  and  not  the  plaiutilTs,  and 
he  made  an  avowry  for  a  return. 

Skrene.  He  whom  you  allege  to  have  the  property  in  the  cattle  lent 
the  cattle  to  us  to  manure  and  improve  our  land  by  force  whereof  they 
were  in  our  custody,  and  we  demand  judgment,  and  we  pray  damages. 

Trem.'  And  we  demand  judgment,  because  you  knew  tlie  property 
was  in  another,  as  we  have  alleged,  and  we  pray  for  a  return. 

CoLEPEPER  [J.]  He  supports  his  action  well  enough  on  the  special 
matter  which  he  has  shown,  why  do  you  demur? 

TremJ  He  ought  to  have  alleged  in  his  writ  de  aver  its  in  custodia 
sua  existentibus. 

Skrene.     It  is  at  our  election  to  do  either  the  one  or  the  otlier. 

TiiiRNiNG  [C.  J.]  Plead  no  more  about  this  matter,  for  against  you 
he  has  property,  «S:c.-^ 

1  "  Hankford  [J.]  If  a  stranger  who  has  no  right  take  beasts  in  my  custody,  I 
shall  have  a  writ  of  trespass  against  hini.and  shall  recover  the  value  of  the  beasts,  be- 
cause I  am  charged  with  the  beasts  against  him  who  has  bailed  them  to  me,  and  who 
has  the  property;  but  here  the  case  is  wholly  otherwise,  quod  Hill  H  Colepeper 
[JJ.J  concesserunt.  Et  nota  that  Colepkpeu  [J.]  said  in  tliis  case  that  a  man  shall 
have  a  writ  de  averiis  in  custodia  sua  existentibus.  Sed  vide  that  those  of  Chancery 
will  not  grant  such  a  writ  in  custodia  sua."     Year  Book,  11  Hen.  IV.  24,  pi.  46  (1409). 

"  On  the  evidence,  I  admit  it  is  questionable  wliether  the  plaintiff  iiad  a  sufficient 
right  of  property.  But  the  error,  if  any,  lay  with  the  jury.  They  were  instructed 
that  a  mere  servant,  who,  as  such,  has  only  the  charge  or  custody  of  goods,  has  not  a 
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King's  Bench.     1817. 

[Reported  1  B.  <J-  Aid.  59.] 

Case  against  the  defendant  for  not  repairing  the  fences  of  a  close 
adjoining  that  of  the  plaintiff,  whereby  a  certain  horse  of  plaintiff,  feed- 
ing in  the  plaintitfs  close,  through  the  defects  and  insufRciencies  of  the 
fences,  fell  into  the  defendant's  close  and  was  killed.  Plea,  not  guilty. 
At  the  trial  before  Richards,  Baron,  at  the  last  Spring  Assizes  for  the 
county  of  Nottingham,  it  appeared  that  the  horse  was  the  property  of 
the  plaintiff's  brother,  who  sent  it  to  him  on  the  night  before  the  acci- 
dent ;  that  the  plaintiff  put  it  into  his  stable  for  a  short  time,  and  tiien 
turned  it,  after  dark,  into  his  close,  where  his  own  cattle  usually  grazed, 
and  that  on  the  following  morning  the  horse  was  found  dead  in  the 
close  of  the  defendant,  having  fallen  from  the  one  to  the  other.  The 
liability  to  repair  was  admitted.  Defence,  that  the  plaintiff  had  not 
such  a  property  in  the  horse  as  to  entitle  him  to  maintain  this  action. 
The  learned  Judge,  however,  suffered  the  cause  to  proceed,  and  the 
jury  found  a  verdict  for  the  plaintiff.  In  Easter  Terra  last  a  rule  was 
obtained  by  RmcUr  for  setting  aside  this  verdict  and  having  a  new  trial, 
against  wliich  cause  was  now  shown  by 
Copley,  Serjt. 
Reader,  contra. 

Lord  Ellenborocgu,  C.  J.  The  plaintiff  certainly  was  a  gratuitous 
bailee,  but  as  such  he  owes  it  to  the  owner  of  the  horse  not  to  put  it 
into  a  dangerous  pasture ;  and  if  he  did  not  exercise  a  proper  degree 
of  care  he  would  be  liable  for  any  damage  wliich  the  horse  might  sus- 
tain. Perhaps  the  horse  might  have  been  safe  during  the  daylight,  but 
here  he  turns  it  into  a  pasture  to  which  it  was  unused  after  dark.  That 
is  a  degree  of  negligence  sufficient  to  render  him  liable  :  such  liability 
is  sufficient  to  enable  the  plaintiff  to  maintain  this  action  ;  he  has  an 
interest  in  the  integrity  and  safety'  of  the  animal,  and  may  sue  for  a 
damage  done  to  that  interest. 

Baylev,  J.  I  am  entirely  of  the  same  opinion  :  the  plaintiff  by 
receiving  the  horse  becomes  accountable.  Case  is  a  possessor}-  action  ; 
the  declaration  merely  states  that  it  was  the  horse  of  the  plaintiff;  if 
this  had  been  an  indictment,  might  it  not  have  been  described  as  the 

special  property  in  them,  but  that  the  property  remains  in  the  master,  and  the  action 
for  their  recovery  must  be  brought  in  his  name ;  and  that  unless  the  goods  in  question 
had  been  delivered  by  Weir  to  tiie  plaintiff  as  a  bailee,  and  under  a  particular  respon- 
sibility, this  action  could  not  be  sustained.  Tliis  was  a  direction  as  favorable  to  the 
defendant  as  the  law  would  warrant.  The  judge  left  the  application  of  the  rule  to 
the  jury,  whose  business  it  was  to  apply  it  to  the  facts."  Per  Gibson,  J.,  in  Harris  r. 
Smith,  3  S.  &  R.  20,  '2.3. 

See  TuthiU  v.  Wheeler,  6  Barb.  362. 
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horse  of  tlie  plaintiff,  as  in  the  common  case  of  goods  stolen  from  a 
washerwoman  ? 

Abbott,  J.  I  think  that  the  same  possession  which  wonltl  enable 
the  plaintiff  to  maintain  trespass,  would  enable  him  to  maintain  this 
action. 

HoLROYD,  J.  The  plaintiff  was  entitled  to  the  benefit  of  his  field  not 
only  for  the  use  of  his  own  cattle,  but  also  for  putting  iu  the  cattle  of 
others  ;  and  b}-  the  negligence  of  the  defendant  in  rendering  the  field 
unsafe,  he  is  deprived  in  some  degree  of  tlie  means  of  exercising  his 
right  of  using  that  field  for  either  of  those  purposes.  Whether,  tliere- 
fore,  the  damage  accrues  to  his  own  cattle,  or  the  cattle  of  others, 
he  still  may  maintain  this  action.  Mule  discharcjed. 


BURTON  V.  HUGHES. 

Common  Pleas.     1824. 

[Reported  2  Blng.  173.] 

TuovF.B  for  certain  articles  of  furniture  seized  by  the  defendant;:} 
under  a  o.?mmission  of  bankrupt  against  Robert  Cross.  At  the  trial 
before  /Jaijlei/,  J.,  York  Lent  Assizes,  1824,  Kitchen,  a  dealer  in  fur- 
niture, proved  that  he  was  owner  of  the  furniture  in  question,  which  he 
had.  lent  lo  the  i)laintiff  under  the  terms  of  a  written  agreement,  and 
that  the  plaintiff  had  placed  it  in  a  house  occupied  by  the  bankrupt's 
•wife. 

The  agreement  between  Kitchen  and  the  plaintiff  was  called  for,  but 
could  not  be  produced  for  want  of  a  stamp. 

On  the  part  of  the  defendants  it  was  then  contended  that  the  plain- 
tiff must  be  nonsuited  ;  that  at  the  time  of  the  taking  he  had  neither 
the  property  nor  the  possession  of  these  goods,  but  only  an  alleged 
interest  under  an  agreement ;  of  wliich  interest  as  the  agreement  could 
not  be  produced,  there  was  no  evidence  whatever;  tliat  in  order  to 
support  trover,  the  plaintiff  must  prove  propertj',  special  interest,  or 
actual  possession,  even  though  that  possession  should  be  tortious  as 
.against  a  third  person.     A  verdict  having  been*found  for  the  plaintiff, 

Cross,  Serjt.,  in  the  last  term,  upon  the  grounds  urged  at  the  trial, 
obtained  a  rule  nisi  to  set  aside  the  verdict  and  enter  a  nonsuijt. 

J3osarqiiet,  Serjt.,  now  showed  cause. 
Cross,  for  the  defendant. 

Best,  C.  J.  If  this  had  been  a  case  between  Kitchen  and  the  plain- 
tiff the  agreement  ought  to  have  been  produced,  because  that  alone 
■could  decide  the  respective  rights  of  those  two  parties  ;  but  it  appears 
that  Kitclien  was  to  supply  the  plaintiff  with  furniture,  and  the  ques- 
tion is,  whether,  after  he  had  obtained  it,  he  had  a  sufficient  interest  to 
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maintain  this  action.  The  case  which  has  been  referred  to  \_Sritt07i  v. 
BkcJc,  2  Taunt.  302]  confirms  what  I  had  esteemed  to  be  the  law  upon 
the  subject,  namely,  that  a  siin[)le  bailee  has  a  sufficient  interest  to  use 
in  trover.  In  tliat  case  a  party,  whose  title  was  not  completed  In* 
registr}'  or  an}'  regular  conveyance,  sued  in  trover  to  recover  a  ship  of 
which  he  had  been  possessed  ;  registry  was  absolutely  necessarj*  to  give 
him  a  title,  and  yet  it  was  holden  he  might  recover  against  a  wrong- 
doer. Mansfield,  C.  J.  says,  "Suppose  a  man  gives  me  a  ship,  with- 
out a  regular  compliance  with  the  register  act,  and  I  fit  it  out  at  £500 
expense,  see  what  a  doctrine  it  is  that  another  man  may  take  it  from 
me  and  I  have  no  remed}'.  The  only  doubt  on  the  case,  I  think,  arises 
from  the  register  act,  lest,  if  we  should  decide  that  any  property  passed 
by  the  transfer,  it  should  militate  against  that  act,  and  I  have  never 
been  able  entirely  to  free  m\'  mind  from  that  doubt ;  but  at  present  I 
think  tliat  on  the  circumstances,  the  plaintiff  might  maintain  trover." 
Lawrence,  J.  saj's,  "  There  is  enough  propert}'  in  this  plaintiff  to  enable 
him  to  maintain  trover  against  a  wrong-doer  ;  and  although  it  has  been 
urged  that  the  contract  is  void,  with  respect  to  the  rights  of  third  per- 
sons, as  well  as  between  the  parties,  yet,  as  far  as  regards  the  posses- 
sion, it  is  good  as  against  all,  except  the  vendor  himself."  It  is 
impossible  to  distinguish  that  case  from  the  present;  but  it  has  been 
contended  here  that  the  defendants  were  not  wrong-doers;  —  certainly 
not,  in  taking  the  effects  of  the  bankrupts,  but  the}'  are  wrong-doers  in 
taking  the  effects  of  a  third  person  ;  they  had  no  right  to  take  goods 
belonging  to  the  plaintiff  which  were  clearly  distinguishable  from  any 
the  bankrupt  ever  had. 

Park,  J.  If  this  had  been  a  question  between  Kitchen  and  the 
bankrupt,  it  might  have  borne  a  totally  different  complexion;  but 
wliether  Mrs.  Cross  was  to  live  in  the  house,  or  Burton,  was  altogether 
immaterial  as  against  the  defendants,  and  the  case  which  has  been 
referred  to  is  much  stronger  than  the  present.  There  it  was  holden 
tliat  possession  of  a  ship  under  a  transfer,  void  for  non-compliance 
with  the  register  act,  is  a  sufficient  title  in  trover  against  a  stranger  for 
parts  of  the  ship  being  wrecked.  Admitting  that  the  defendants  were 
not  wrong-doers,  at  all  events  they  were  strangers,  and  possession  is 
sutlicient  to  enable  a  party  to  maintain  trover  against  a  stranger. 
What  Chambre,  J.  says,  is  very  material.  "The  plaintiff  has  posses- 
sion under  the  rightful  owner,  and  that  is  sufficient  against  a  person 
having  no  color."  (Here  the  plaintiff  was  let  into  possession  by 
Kitchen,  the  rightful  owner.)  "An  agister,  &c.,  a  carrier,  a  factor, 
may  bring  trover ;  even  a  general  bailment  will  suffice  without  being 
made  for  any  special  purpose,  but  only  for  the  benefit  of  the  rightful 
owner."  It  was  immaterial  how  the  plaintiff  came  into  possession,  but 
as  there  was  no  dispute  between  him  and  Kitchen  the  verdict  must 
stand. 

Bdrrough,  J.  concurring,  the  rule  was  Discharged. 
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POOLE  V.   SYMONDS. 
Superior  Court  of  Judicature  of  New  Hampshire.     1818. 

{Reported  1  N.  H.  289.] 

Trover  for  a  mare.  The  cause  was  tried  here  at  the  last  IMa}-  Term 
Mpon  the  general  issue,  when  it  appeared  in  evidence  that  the  mare 
once  belonged  to  one  Ezra  Flanders  ;  that  Ziba  Huntington,  a  deputy 
sheriff,  having  an  execution  in  his  hands  in  favor  of  P.  Noyes  against 
Planders  for  about  $30  debt  and  costs,  on  the  26th  of  June  1817, 
seized  the  mare  upon  the  execution  ;  that  Flanders,  being  desirous  to 
procure  time  to  raise  money  and  pay  tlie  execution,  and  therebv  pre- 
vent the  sale  of  the  mare,  requested  Huntington  to  delaj'  the  sale,  to 
which  Huntington,  who  had  been  directed  by  Noyes  to  grant  Flanders 
any  indulgence  not  inconsistent  with  the  safety  of  the  debt,  assented ; 
Huntington  took  the  mare  into  his  possession,  and  delivered  her  for 
safe  keeping  to  the  plaintiff,  who  gave  Huntington  his  promise  in  writ- 
ing to  return  her  on  demand.  Poole  kept  the  mare  until  the  8th  of 
August  1817,  when  she  was  attached  as  the  property  of  Flanders  by 
the  defendant,  another  deputy  sheriff,  on  mesne  process  in  favor  of  A. 
W.  Morse  against  Flanders,  and  is  now  held  by  the  defendant  by  virtue 
of  that  attachment.  It  did  not  appear  that  the  mare  was  ever  in  the 
possession  of  Flanders  after  Huntington  seized  her,  nor  that  Hunting- 
ton had  ever  advertised  her  for  sale  upon  the  execution. 

The  jury  returned  a  verdict  for  the  plaintiff,  and  assessed  the  dam- 
ages at  $30. 

William  Smith,  for  the  defendant. 
Gilbert  and  J.  Bell,  for  the  plaintiff. 
The  opinion  of  the  court  was  delivered  by 

Richardson,  C.  J.  On  behalf  of  the  defendant  it  is  contended,  that 
Poole  has  not  a  sufficient  interest  in  the  chattel  in  question  to  enable 
him  to  maintain  this  action,  and  several  decisions  in  the  Supreme  Court 
of  Massachusetts  are  relied  upon  as  directly  in  point;  and  it  is  not  to 
be  doubted,  that,  if  those  decisions  were  correct,  this  objection  must 
prevail.  But  the  decisions  in  this  State  have  been  different.  In  the 
case  of  Eastman  v.  Eastman,  in  the  county  of  Hillsborough,  December 
Term,  1814,  where  the  case  was  precisely  like  the  present  one,  except 
that  the  article  in  question  had  been  taken  upon  mesne  process  in 
Massachusetts,  and  the  plaintiff  had  become  answerable  for  it  to  an 
officer  there,  the  cases  in  the  ninth  volume  of  the  Massachusetts 
Reports  were  cited  by  counsel  and  considered  by  the  court ;  but  the 
court  (Smith,  C.  J.,  Livermore,  and  Ellis,  justices)  were  clearly  of  opin- 
ion, that  the  plaintiff  might  maintain  the  action.  No  authority  is  cited 
by  the  court  in  Massachusetts  in  support  of  their  decision;  nor  is  it 
recollected  that  the  determination  here  was  supported  by  authorities. 
We  have  therefore  felt  it  to  be  our  duty  to  reconsider  the  question,  and 
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endeavor  by  a  careful  examination  of  the  adjudged  eases  which  bear 
upon  the  point  to  ascertain  what  the  real  law  of  the  case  is. 

No  man  can  maintain  trespass,  trover,  or  replevin  for  personal  chat- 
tels without  either  an  absolute  or  special  property  in  the  goods,  and 
also  possession.  But  this  possession  may  be  either  actual  or  construc- 
tive. Thus  an  executor  is  by  construction  of  law  possessed  of  tlie  goods 
of  the  testator,  and  may  maintain  trover  for  them,  although  he  has 
never  been  in  tlie  actual  possession  of  them.  So  where  one  had  wreck 
bv  prescription  or  grant,  and  another  took  it  away,  trespass  or  trover 
lay  before  seizure.  And  if  A.  in  London  gives  J.  S.  his  goods  in 
York,  and  another  takes  them  away  before  J.  S.  obtains  actual  posses- 
sion, J.  S.  may  maintain  trespass  or  trover.  So  if  the  owner  deliver 
his  goods  to  a  carrier  or  other  bailee,  although  in  such  case  another  has 
the  actual  possession,  still  the  owner  has  by  construction  of  law  a  suf- 
ficient possession  to  maintain  trover  or  trespass.  This  constructive 
possession  is  not  founded  on  the  mere  right  of  property,  but  upon  the 
right  of  possession.  For  if  he,  who  lias  tlie  absolute  property,  has  not 
also  the  right  of  possession,  he  can  liave  no  constructive  possession. 
Thus  where  the  owner  of  goods  let  them  for  a  year  and  they  were  taken 
away  by  a  third  person  within  the  year,  it  has  been  held  that  he  could 
maintain  neither  trespass  nor  trover.  Tliis  constructive  possession  in 
one  is  by  no  means  inconsistent  with  an  actual  possession  in  another. 
In  many  cases  either  he  who  has  the  actual,  or  he  who  has  the  con- 
structive possession,  may  maintain  trespass,  trover,  or  replevin  ;  but  a 
judgment  in  favor  of  one  will  be  a  b.ar  to  an  action  in  favor  of  the 
other.  In  some  cases  he  who  has  only  a  special  propert}',  may  have  a 
constructive  possession.  Thus  a  factor,  to  wliom  goods  have  been  con- 
signed, but  have  never  been  received,  has  such  a  constructive  posses- 
sion, tliat  he  can  maintain  trover. 

A  special  property  in  goods  ma}'  in  some  cases  be  founded  upon 
mere  possession.  Thus  he  who  finds  goods  which  have  been  lost 
has  a  special  property  in  them,  because  possession  is  evidence  of  title. 
Tlius  too  where  goods  were  stolen  from  a  stage  coach,  it  was  held,  that 
they  were  well  alleged  in  the  indictment  to  be  of  the  goods  or  chattels 
of  the  stage  coachman,  althougli  he  was  the  mere  servant  of  the  owner 
of  the  coach,  and  not  answerable  for  the  goods. 

A  special  propertj'  ma}'  also  be  founded  upon  a  responsibility  for,  or 
an  interest  in,  the  possession  of  chattels.  Thus  he,  to  whom  goods  are 
delivered  merely  to  keep  and  redeliver  upon  request,  has  a  special  proi> 
ert}'  in  them.  21  H.  7,  14,  pi.  23,  where  it  is  said  the  point  had  often 
been  decided.     Jones  on  Bailment,  112. 

That  a  sheriff,  who  has  seized  goods  upon  mesne  process,  or  upon 
execution,  an  agister  of  cattle,  a  carrier,  factor,  consignee,  pawnee, 
trustee,  &c.  have  a  special  property,  admits  of  no  doubt.  11  H.  4,  17, 
pi.  39  ;  48  E.  3,  20,  pi.  8 ;  2  Saund.  47  ;  6  John.  195  ;   12  John.  403. 

But  a  mere  servant  has  not  a  special  property  in  goods.  Thus  where 
a  servant  was  employed  in  a  shop  merely  to  sell  goods,  he  was  held 
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not  to  have  a  special  property  in  them.  Nor  has  a  shepherd,  who  is 
employed  to  tend  sheep,  any  property  in  the  sheep.  The  reason  is, 
because  the  law  considers  the  goods  and  the  sheep  as  much  in  the 
actual  possession  of  the  owner,  as  if  the  servant  were  not  with  them, 
and  the  servant  is  not  responsible  for  them.  If  the  goods  or  the  sheep 
are  taken  away  bj-  a  stranger,  it  is  no  injury-  to  the  servant,  because  he 
has  no  interest  in  the  possession.  But  if  a  servant  undertakes  speciallv 
to  be  accountable  for  goods  committed  to  his  custody,  he  at  once 
exchanges  the  character  of  a  mere  servant  for  that  of  a  bailee,  and  has 
a  special  property. 

Thus  it  seems  that  an}'  person,  who  has  an  absolute  or  a  special 
property,  in  a  personal  chattel,  and  a  right  to  reduce  it  to  immediate 
possession,  has  in  law  such  a  possession  as  will  enable  him  to  maintain 
an  action  to  vindicate  his  right  of  possession,  and  this  is  what  the  law 
denominates  a  constructive  possession.  And  txny  individual,  who  has 
a  particular  interest  in  the  possession  of  such  chattel,  whether  such 
interest  be  founded  upon  the  evidence  of  title  which  possession  affords, 
as  in  the  case  of  a  finder  of  lost  goods,  or  on  a  right  to  the  use  of  the 
cliattel,  as  in  the  case  of  a  hirer,  «fec.,  or  on  some  responsibility  for  it, 
as  in  the  case  of  a  sheriff,  &,q.,  has  what  the  law  denominates  a  special 
property,  and  maj-  maintain  an  action,  whenever  tiiat  special  property 
is  unlawfulh'  invaded. 

It  now  remains  to  compare  the  facts  in  the  case  before  us  witli  these 
principles.  Huntington  having  seized  the  mare  upon  execution,  de- 
livered her  to  Poole  and  took  his  promise  in  writing  to  redeliver  her  on 
demand.  Did  this  contract  impose  any  responsibility  upon  Poole? 
That  it  did  is  not  to  be  doubted.  The  extent  of  his  responsil)ility  is 
immaterial.  It  is  enough  that  he  was  responsible  for  the  safe-keeping 
and  redelivery  of  the  mare.  This  according  to  the  principles  to  be 
deduced  from  the  books  gave  him  a  sufficient  interest  in  the  possession 
to  enable  liim  to  maintain  this  action.  But  it  is  said  that  Huntington 
had  a  special  property  in  the  mare;  that  two  persons  cannot  have 
severally  a  special  property  in  a  cliattel,  and  that  therefore,  Poole 
would  not  have  a  special  property  in  her.  It  is  for  those  who  hold  this 
doctrine  to  show  wliy  two  may  not  have  severally,  a  special  interest  in 
a  chattel,  as  well  as  two  may  have  severally,  one  the  general,  and  the 
other  a  special  property  in  it  at  tlie  same  time.  The  reason  is  certainly 
not  very  obvious.  It  is  true,  that  there  are  but  two  species  of  prop- 
erty in  a  cliattel,  absolute  and  special ;  but  it  by  no  means  follows  from 
this,  that  two  cannot  have  severally  a  special  property  in  it. '  There 
can  be  but  one  absolute  owner  of  a  chattel,  but  it  seems  to  us  very 
clear  that  several  persons  may  have,  severally,  a  special  interest  in  it. 
Tlius  in  the  present  case,  when  Huntington  had  seized  the  mare  he 
immediately  became  responsible  both  to  the  delitor  and  creditor,  and 
thereby  acquired  a  special  property  in  her,  and  when  he  delivered  her  to 
Poole  for  safe-keeping  he  did  not  part  with  his  special  property  ;  but 
the  moment  that  Poole  became  responsible  for  the  safe-keeping  and 
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redeliver}-  of  her,  be  also  acquired  a  special  property  in  her,  perfectly 
subordinate  to  and  not  at  all  inconsistent  with,  the  special  property  of 
Huntington.  If  tlien  the  mare  was  unlawfully  taken  by  the  defendant, 
it  was  an  injury  both  to  Huntington  and  to  Poole,  and  either  may  main- 
tain an  action  :  but  a  judgment  in  favor  of  one  will  be  a  good  bar  to  an 
action  by  the  other.  Flanders  had  the  general  property,  but  not  the 
right  of  possession  ;  he  could  therefore  maintain  no  action.  Hunting- 
ton's right  of  action  was  founded  upon  his  special  property  and  right  of 
possession;  Poole's  upon  his  special  property  and  actual  possession. 
If  Poole  is  to  be  considered  as  a  mere  servant,  he  must  be  held  respon- 
sible to  Huntington  only  as  a  servant.  For  it  would  be  repugnant  to 
every  principle  of  justice  to  hold  him  responsible  as  a  bailee  while  we 
allow  him  onl}-  the  rights  of  a  mere  servant.  But  a  mere  servant  is  not 
responsible  for  goods  forcibly  taken  from  him,  and  if  Poole  is  to  be 
considered  as  employed  in  that  character  it  would  seem  to  be  a  good 
defence  to  any  action  Huntington  may  bring  against  him,  that  the  mare 
was  taken  by  force  from  him  by  the  debtor  or  any  other  person  without 
his  fault.  But  this  would  undoubtedly  be  contrary  to  the  understanding 
of  the  parties  and  might  defeat  the  ver}'  object  of  the  contract.  It  is 
therefore  the  opinion  of  the  court  that  the  plaintiff  had  a  sufficient  in- 
terest in  the  mare  to  enable  him  to  maintain  this  action,  and  thus  this 
objection  cannot  prevail. 

But  the  defendant  further  contends,  that  Huntington  having  kept  the 
mare  more  than  five  weeks  without  taking  any  step  to  complete  the 
levy,  the  attachment  so  far  as  respected  other  creditors  of  Flanders  was 
dissolved,  and  cites  the  case  of  Caldwell  v.  Eaton  [5  Mass.  399]  in 
support  of  this  objection.  Our  statute  relative  to  the  seizure  and  sale  of 
goods  upon  executions  is  precisel}-  like  that  of  Massachusetts,  and  we 
see  no  reason  to  doubt  that  the  construction  of  their  court  upon  the 
statute  in  the  case  just  mentioned  is  correct.  We  are  not  however  pre- 
pared to  say  that  the  sheriff  can  in  no  case  with  the  consent  of  the 
debtor  keep  the  goods  more  than  four  days  before  sale  without  dissolv- 
ing the  attachment  with  respect  to  other  creditors,  provided  he  proceeds 
within  the  four  days  to  fix  and  advertise  the  time  and  place  of  sale. 
When  the  sheriff  seizes  goods  upon  execution  he  should  immediately 
within  the  four  days  proceed  to  advertise  them  for  sale,  and  should 
sell  them  as  soon  after  the  expiration  of  the  four  days  as  can  be  con- 
veniently done.  If  he  does  not  do  this,  other  creditors  have  a  right 
to  consider  the  attachment  as  dissolved,  and  to  take  the  goods  from 
his  possession.  The  verdict  in  this  case  must  therefore  be  set  aside  and 
a  new  trial  be  granted.^ 

1  Thayer  v.  Hutchinson,  13  Vt.  504,  accord.  So  in  a  case  of  replevin.  Miller  r. 
Adsit,  16  Wend.  335. 

"There  are  some  early  cases  in  this  Commonwealth  in  which  tlie  court,  in  speak- 
ing of  keepers  and  receiptors  of  attached  property,  fails  to  notice  the  distinction 
between  one  who  is  appointed  a  keeper,  and  thereby  becomes  a  mere  custodian  and 
servant  of  the  attaching  officer,  and  one  who  takes  the  property  into  his  possession 
and  gives  a  receipt  for  it,  in  which  he  contracts  to  keep  it  safely,  and  to  return  it  ou 
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HAMPTON   V.    BROWN. 

Supreme  Court  of  North  Carolina.     1851. 

[Reported  lo  Ired.  18.] 

Appeal  from  the  Superior  Court  of  Law  of  Davidson  County,  at  the 
Fall  Term,  1851,  his  Honor  Judge  Ellis  presiding. 

This  is  an  action  of  trover  for  a  horse,  and  was  tried  on  the  general 
issue.  The  plaintiff  was  deputy  sheriff,  and  had  a  ^fieri  facias  on  a 
judgment  in  favor  of  one  Hoffman  against  one  Home,  by  virtue  of  which 
he  seized  the  horse.  He  did  not,  however,  take  the  horse  out  of  the 
possession  of  Home,  and  the  latter  sold  it  to  the  defendant  a  few  days 
afterwards,  and,  upon  demand  by  the  plaintiff,  the  defendant  refused 
to  give  the  horse  up.  The  counsel  for  the  defendant  insisted  that  tlie 
action  would  not  lie,  because  the  plaintiff'  did  not  keep  the  possession  of 
the  horse,  but  left  it  with  Home,  from  whom  the  defendant  purchased  ; 
and,  also,  because  the  defendant,  if  liable  at  all,  was  liable  at  the  suit 
of  the  sheriff",  and  not  of  the  plaintiff.  But  the  Court  instructed  the 
jurj' that  upon  these  facts  the  plaintiff  was  entitled  to  recover;  and 
after  a  verdict  and  judgment  against  him,  the  defendant  appealed. 

Gilmer  and  lliller,  for  the  plaintiff. 

No  counsel  for  the  defendant. 

RuFFiN,  C.  J.  Although  a  sheriff  may  have  trover,  or  trespass  for 
goods  seized  in  execution,  which  are  taken  by  another,  yet  his  deputy 
cannot.  The  reason  why  the  sheriff  has  the  action  is,  that  the  debtor 
is  discharged  and  the  sheriff  becomes  liable  to  the  value  of  the  goods, 
and  therefore  the  law  vests  the  property  in  him.  Wilbraham  v.  Snotc, 
2  Saund.  47.  But  the  law  charges  the  deputy  with  no  duty  to  the  cred- 
itor.  If  he  make  defaults  in  serving  the  execution,  he  cannot  be  sued 
for  it,  but  his  principal  onl}-.  On  the  contrary-,  when  he  takes  goods  on 
execution  the  sheriff  becomes  answerable  for  their  value  to  the  creditor, 
and  hence  the  property  vests  in  the  sheriff  and  not  in  the  deputy.  It 
was  suggested  that  the  deputy  held  as  the  bailee  of  the  sheriff,  and  thus 
had  a  special  property.  He,  however,  is  not  a  bailee,  in  the  sense  of 
having  a  possession  of  his  own,  but  he  is  merely  the  servant  of  his 
superior  and  holds  for  him.  The  plaintiff,  therefore,  has  no  property 
in  the  horse,  and  cannot  have  this  action. 

Per  Curiam.  Judgment  reversed,  and  venire  de  novo.^ 

demand  or  at  a  st'ated  time,  whereby  he  becomes  personally  responsible  for  it  as  a 
bailee.  But  it  is  now  well  established,  both  in  this  Commonwealth  and  elsewhere, 
that  such  a  receiptor  is  a  bailee  who  has  a  possession,  and  it  follows  that  he  may 
maintain  trespass,  trover,  or  replevin  against  a  wrongdoer.  The  earlier  cases  m  New 
York  which  hold  otherwise  are  overruled  in  Miller  v.  Adsit,  16  Wend.  335,  m  which 
it  is  expressly  decided  that  a  receiptor  of  attached  property  may  maintain  replevin 
for  it;  and  the  same  doctrine  is  laid  down  in  Peters  v.  Stewart,  45  Conn.  103. 
Know'lton  J.,  in  Robinsoji  v.  Besarick,  156  Mass.  141,  143,  144.— Ed. 

1  "  It  has  been  supposed,  to  be  sure,  that  a  '  special  property'  was  necessary  in 
order  to  maintain  replevin  or  trover.     But  modern  cases  establish  that  possession  is 
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euflBcicnt,  and  an  examination  of  tlie  sources  of  our  law  proves  that  special  property 
flitl  not  mean  any thinjj  more.  It  lias  l.een  shown  that  the  procedure  for  tlie  recovery 
of  cliattels  lost  ajrainst  one's  will,  descrihed  l)y  Bracton,  like  its  predecessor  on  the 
("ontinent,  was  based  upon  possession.  Yet  Bracton,  in  the  very  passage  in  which 
he  e.xpressly  makes  that  statement,  uses  a  phrase  which,  but  for  the  explanation, 
would  seem  to  import  ovvnersliii),  —  Po<6nV  rem  snam  petere.  Tlie  writs  of  later  days 
used  the  same  languasxe,  and  when  it  was  objected,  as  it  frequently  was,  to  a  suit  by 
a  bailee  for  a  taking  of  bona  et  catalla  sua,  that  it  should  have  been  for  bona  in  cus- 
todia  sua  existentia,  it  was  always  answered  that  those  in  the  Chancery  would  not 
frame  a  writ  in  that  form. 

"  The  substance  of  the  matter  was,  that  goods  in  a  man's  possession  were  his  {sua), 
within  the  meaning  of  the  writ.  But  it  was  very  natural  to  attempt  a  formal  recon- 
ciliation between  that  formal  word  and  the  fact  by  saying  that,  although  the  plain- 
tiff had  not  the  general  property  in  the  chattels,  yet  he  had  a  property  as  against 
strangers,  or  a  special  property.  This  took  place,  and,  curiously  enough,  two  of  the 
earliest  instances  in  which  I  have  found  the  latter  phrase  used  are  cases  of  a  deposi- 
tary, and  a  borrower.  Brooke  says  that  a  wrongful  taker  '  has  title  against  all  but  the 
true  owner  '  In  this  sense  the  special  property  was  better  described  as  a  '  possessory 
property,'  as  it  was,  in  deciding  that,  in  an  indictment  for  larceny,  the  property  could 
be  laid  in  the  bailee  who  suffered  the  trespass. 

"I  have  explained  the  inversion  by  wiiich  a  bailee's  right  of  action  against  third 
persons  was  supposed  to  stand  on  his  responsibility  over,  although  in  truth  it  was 
the  foundation  of  that  resjjonsibility,  and  arose  simply  from  his  possession.  Tlie 
step  was  sliort,  from  saying  that  bailees  could  sue  because  they  were  answerable 
over,  to  saying  that  they  had  the  property  as  against  strangers,  or  a  special  property, 
because  they  were  answerable  over,  and  next  that  they  could  sue  because  they  had 
a  special  property  and  were  answerable  over.  And  thus  the  notion  that  special 
property  meant  something  more  than  possession,  and  was  a  requisite  to  maintaining 
an  action,  got  into  the  law. 

"The  error  was  made  eas'er  by  a  different  use  of  the  phrase  in  a  different  connec- 
tion. A  bailee  was  in  general  answerable  for  goods  stolen  from  his  custody,  wiiether 
lie  had  a  lien  or  not.  But  the  law  was  otherwise  as  to  a  pledgee,  if  he  had  kept  the 
pledge  with  his  own  goods,  and  the  two  were  stolen  together.  This  distinction  was 
accounted  for,  at  least  in  Lord  Coke's  time,  by  saying  that  the  pledge  was,  in  a 
sense,  the  pledgee's  own,  that  he  hatl  a  special  property  in  it,  and  thus  that  the 
ordinary  relation  of  bailment  did  not  exist,  or  that  the  imdertaking  was  only  to  keep 
as  his  own  goods.  The  same  expression  was  used  in  discussing  the  pledgee's  right 
to  assign  the  pledge.  In  this  sense  the  term  applied  only  to  pledges,  but  its  sig- 
nificance in  a  particular  connection  was  easily  carried  over  into  the  others  in  which 
it  was  used,  with  the  result  that  the  special  property  which  was  requisite  to  maintain 
ttie  possessory  actions  was  supposed  to  mean  a  qualified  interest  in  the  goods." 
Holmes,  Com.  Law,  '242-244. 

"  The  property  in  the  goods  is  that  which  most  usually  draws  to  it  the  right  of 
possession;  and  the  right  to  maintain  an  action  of  trover  is  therefore  often  said  to 
depend  on  the  plaintiff's  propertij  in  the  goods;  the  right  of  immediate  possession  is 
also  sometimes  called  itself  a  special  kind  of  property  ;  Rogers  v.  Kennay,  9  Q.  B.  592 ; 
but  these  expressions  should  not  mislead  the  student.  The  action  of  trover  tries 
only  the  right  to  the  immediate  possession,  which,  as  we  shall  now  see,  may  exist 
apart  from  the  property  in  the  goods.  .  .  .  The  action  oi  trover  tries  the  right  of  pos- 
session, and  may  or  may  not  determine  the  property.  For  strange  as  it  maj'  appear, 
there  is  no  action  in  the  law  of  England  by  which  the  property  either  in  goods  op 
lands  is  alone  decided."     Wms.  Pers.  Prop.  {r2th  ed.)  31,  32. 

See  also  Dicey  on  Parties,  346,  347,  352,  353,  358-360. 
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H.   3Ieasure  of  Damages  in  Action  by  Bailor  or  Bailee. 

CHESLEY   V.    ST.    CLAIR. 
Superior  Court  of  Judicature  of  New  Hampshire. 

[Reported  1  N.  H.  ISO  ] 
This  was  an  action  of  trover  for  a  horse,  saddle,  and  bridle.     The 
cause  was  tried  here  at  the  last  term  upon  the  general  issue._  The  plain- 
tiff, to  maintain  the  issue  on  his  part,  proved  that  one  Benjamin  Hodg- 
don  had  iKxiled  the  articles  mentioned  in  the  writ,  to  h,m  to  rjde  to 
Dover      Tlie  defendant  denied  that  Hodgdon  had  any  interest  in  the 
article'  and  introduced  evidence  to  show  that  the  property  was  his  own. 
Uoon  this  the  plaintiff  called  Hodgdon  as  a  witness  to  prove    ha    he, 
Hodgdon,  was  the  lawful  owner  of  the  property.     The  ^^^^-idant  ob- 
jected to  the  admission  of  Hodgdon  as  a  witness  on  tlie  ground  that  he 
laving  bailed  the  property  to  the  plaintiff,  was  interested  in  the  even 
of  the  suit,  but  he  was  admitted,  and  the  jury  returned  a  verdict  for 
the  plaintiff. 

J.  31ason,  for  the  defendant.  ,  .   ..a- 

Ichahod  Bartlett  and  James  Bartlett,  for  the  plaintiff.  _ 
Richardson,  C  J-     The  question  is,  whether  in  an  ac  ion  o    trovei 
brouo-ht  bv  the  bailee  of  a  chattel  against  a  stranger,  the  bailoi  is  a 
con  i^ten    witness  for  the  bailee  to  prove  the  general  P-l-ty  ui  Imn- 
r,elf!      There  is  such  a  privity  between  the  bailor  and  the  bailee  of 
•battels  that  a  recovery  by  one  in  an  action  of  trespass  or  trove-^^^^ 
a  stran-er  for  taking  the  goods  is,  in  general,  a  bar  to  an  action  b)    he 
oUiei      And  a  recovery  by  the  bailee  in  trespass  or  trover  against  a 
i     -petson  ope^-ltes  a's  a^ransfer  of  the  property  or  d^attel  to  such 
-id  person.     Sohctio  pretii  emptioais  loco  hahetur.     It  seems  to  fd- 
V  that  whatever  mav  be  recovered  in  such  a  suit  by  a  bailee  must  be 
"  d   othe  use  of  the  bailor,  as  much  as  if  it  were  -covered  upon 
a  J-oiiU-act  of  sale  of  the  chattel  by  the  bailee  with  the  -sen    of 

the  bailor  because  it  settles  the  question  of  property ,  and  this  has 
held  sufficient  to  exclude  a  witness  ^^  ^  ^^^^^_ 

There  may  be  cases,  however,  in  wliicn  inc  u.uiu 
„ete;:;:u„el  for  .he  bailee.     TUus  if  the  g°o;'-- ™f' "^       Vh 
ko,.  the  bai.ee    and  he  obtans  possesion       the  n  a^a.n,^o. 

bailor  releases  the  property  to  the  ^'^^^l  "■'^^''  .  ^  ^  ,,.,;„„  ^e- 
trespass  to  recover  the  damages  he  may  ■-•/;Ji";!,tethJ  seems 
prived  of  the  possession,  as  it  seems  he  maj,  in  such  case 
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to  be  no  reason  why  the  bailor  sboiiki  not  be  a  witness  for  the  bailee, 
for  it  is  clear  that  he  can  have  no  interest  in  the  recovery. 

In  the  i)resent  case  as  the  object  of  the  suit  is  to  recover  the  value  of 
the  property,  and  as  the  only  question  between  the  parties  is,  whether 
the  property  belonged  to  Hodgdon  or  the  defendant,  we  are  of  opinion 
that  Hodgdon  was  an  incompetent  witness  for  the  plaintiff  and  that  the 
verdict  must  be  set  aside,  and  a  new  trial  granted.^ 


BREWSTER  v.   WARNER. 
Supreme  Judicial  Court  of  Massachusetts.    1883. 

[Reported  136  Mass.  67.] 

Tort.  Trial  in  the  Superior  Court,  without  a  jury ,  before  Blodgett,  J., 
who  allowed  a  bill  of  exceptions,  in  substance  as  follows  : 

The  plaintiff,  on  September  15,  1881,  hired  a  horse  and  carriage  from 
the  livery  stable  of  one  Foster  in  Boston  to  drive  to  Beacon  Park  and 
return.  Just  before  reaching  the  Paik  gate,  a  servant  of  the  defend- 
ants, who  was  driving  a  pair  of  horses  hitched  to  a  hack,  carelessly,  as 
it  was  alleged,  drove  against  the  carriage  in  which  the  plaintiff  was 
driving,  and  injured  it.  This  action  was  brought  to  recover  the  dam- 
ages so  sustained. 

Foster  was  the  owner  of  the  carriage  injured.  The  plaintiff  told 
Foster  to  send  the  carriage  to  a  repair  shop  and  have  it  repaired,  and 
he  would  pay  the  bill.  The  carriage  was  repaired,  and  the  bill  for 
repairs  was  made  to  the  plaintiff,  and  presented  to  him  for  payment ; 
but  he  had  not  paid  it  at  the  time  of  trial. 

.  This  was  all  the  evidence  as  to  the  ownership,  use,  and  repairs  of  the 
carriage.  The  defendants  requested  the  judge  to  rule  that,  upon  tliis 
evidence,  the  plaintiff"  could  not  recover,  regardless  of  the  question  of 
negligence.  But  the  judge  ruled  otherwise,  and  found  for  the  plaintiff; 
and  the  defendants  alleged  exceptions. 

J.  0.  Teele^  for  the  defendants. 

A.  0.  Brewster,  for  the  plaintiff. 

1  Measure  of  Damages  in  AcTio>f  by  Bailor  or  Bailee.  — "  He  who  hatb 
a  special  property  of  the  goods  at  a  certain  time  shall  have  a  general  action  of  tres- 
pass against  him  who  hath  the  general  property,  and  upon  the  evidence  damages 
shall  be  mitigated;  but  clearly,  the  bailee,  or  he  who  hath  a  special  property,  shall 
have  a  general  action  of  trespass  against  a  stranger,  and  shall  recover  all  in  damages, 
because  that  he  is  chargeable  over.  See  21  Hen.  7,  14  h.  ace."  Heydon  and  Smith's 
Case,  13  Co.  67,  69;  Lyle  v.  Barker,  5  Binn.  457  ;  Barker  v.  Dement,  9  Gill,  7  ;  Little 
V.  Fossett,  34  Me.  545;  Chamberlain  v.  West,  37  Minn.  54;  Baggett  v.  McCormack,  73 
IMiss.  652;  Guttner  v.  Pacific  Co.,  96  Fed.  11.  617  ;  Mam/an  v.  Cox,  2  N.  Z.  Jur.  n.  8. 
264 ;  s.  c.  sub  nom.  Mangan  v.  Leary,  3  N.  Z.  Jur.  N.  s.  C.  A.  10,  accord.  And  see 
White  v.  Webb,  15  Conn.  302;  Atkins  v.  Moore,  82  111.  210;  Brewster  v.  Warner,  136 
Mass.  57. —  Ed. 
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HoLMBS,  J.  The  modern  cases  follow  the  ancient  rule,  that  a  bailee 
can  recover  against  a  stranger  for  taking  chattels  from  his  possession. 
Shaw  V.  Kalei\  106  i\rass.  44:8.  Swire  v.  Zeach,  18  C.  B,  (N.  S.) 
479.  See  Year  Book  48  Edw.  III.  20,  pi.  8;  20  II.  Vll.  5,  pi.  15; 
2  Roll.  Abr.  569,  Trespass,  P.  pi.  5;  Nicolls  v.  Bastard,  2  Cr.,  M.  & 
R.  659,  660.  And  as  the  bailee  is  no  longer  answerable  to  his  bailor 
for  the  loss  of  goods  without  his  fault,  his  right  to  recover  must  stand 
upon  his  possession,  in  these  days  at  least,  if  it  has  not  always  done 
so.  But  possession  is  as  much  protected  against  one  form  of  trespass 
as  another,  and  will  support  an  action  for  damage  to  propertv,  as  well 
as  one  for  wrongfully  taking  or  destroying  it.  No  distinction  has  been 
recognized  by  the  decisions.  Eooth  v.  Wilsoji,  1  B.  &  Aid.  59  ;  Croft 
v.  Alison,  4  B.  &  Aid.  590.  Johnson  v.  Ilohjoke,  105  Mass.  80.  The 
ruling  requested  was  obviously  wrong,  as  it  denied  all  right  of  action  to 
the  plaintiff,  and  was  not  confined  to  the  quantum  of  damages. 

Even  if  the  question  before  us  were  whether  the  plaintiff  could  re- 
cover full  damages,  his  right  to  do  so  could  not  be  denied  as  matter  of 
law.  A  distinction  might  have  been  attempted,  to  be  sure,  under  the 
early  common  law.  For,  although  the  bailee's  right  was  undoubted  to 
recover  full  damages  for  goods  wrongfully  taken  from  him,  this  was 
always  accounted  for  by  his  equally  undoubted  responsibility  for  their 
loss  to  his  bailor,  and  there  is  no  satisfactory  evidence  of  anv  such 
strict  responsibility  for  damage  to  goods  which  the  bailee  was  able  to 
return  in  specie. 

But  if  this  reasoning  would  ever  have  been  correct,  which  is  not  clear, 
it  can  no  longer  apply  when  the  responsibility  of  t)ailoes  is  the  same  for 
damage  to  goods  as  for  their  loss,  and  when  the  ground  of  their  re- 
covery for  either  is  simpl3-  their  possession.  Any  principle  that  permits 
a  bailee  to  recover  full  damages  in  tiie  one  case,  must  give  him  the 
same  right  in  the  other.  But  full  damages  have  been  allowed  for  tak- 
ing goods,  in  many  modern  cases,  although  the  former  responsibility 
over  for  the  goods  has  disappeared,  and  has  been  converted  by  misinter- 
pretation into  the  now  established  responsibility  for  the  proceeds  of 
the  action  beyond  the  amount  of  the  bailee's  interest.  Lyle  v.  Barker, 
5  Binn.  457.  7  Cowen,  681,  n.  («).  White  v.  Webb,  15  Conn.  302. 
Vllman  v.  Barnard,  7  Gray,  554.  Adams  v.  0'  Connor,  100  Mass.  515, 
518.  Sxoire  v.  Leach,  18  C.  B.  (N.  S.)  492.  The  latter  doctrine  has 
been  extended  to  insurance  by  bailees.  DeForest  v.  Fulton  Ins.  Co. 
1  Hall,  84,  91,  110,  116,  132.  Crompton,  J.,  in  Waters  v.  Monarch 
Ins.  Co.  25  L.  J.  (N.  S.)  Q.  B.  102,  106. 

If  the  bailee's  responsibilty  over  in  this  modern  form  is  not  sufficient 
to  make  it  safe  in  all  cases  to  recognize  his  right  to  recover  full  damages, 
even  where  it  was  formerh'  undoubted,  at  least  it  applies  as  well  to  re- 
coveries for  harm  done  to  propert}'  as  it  does  to  those  for  taking. 
Bindge  v.  Coleraine.  11  Gray,  157,  162.  And  if  full  damages  are  ever 
to  be  allowed,  as  it  is  settled  that  they  mav  be,  thev  should  be  re- 
covered in  the  present  case,  where  the  plaintiff  appears  to  have  made 
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himself  debtor  for  the  necessary  repairs  with  the  bailor's  assent.  Jo/m- 
son  V.  Huli/oke,  uhi  supra.  It  is  not  necessary  to  consider  what  steps 
niiijht  be  taken  if  the  bailor  should  seek  to  intervene  to  protect  his 
interest.  Excejitions  overruled. 


CLARIDGE  V.   SOUTH   STAFFORDSHIRE  TRAMWAY 
COMPANY. 

Queen's  Bench.     1892. 

{Reported  [1892]  1  Q.  D.  422.] 

Appeal  from  the  County  Court  of  Staffordshire. 

The  owners  of  a  horse  sent  it  to  the  plaintiff,  an  auctioneer,  to  sell 
by  auction,  and  gave  him  leave  to  use  it  until  it  was  sold.  Whilst  the 
horse  was  being  driven  in  the  plaintiff's  carriage  along  a  street,  it  was 
frightened  by  a  steam  tramcar  of  the  defendants  which  was  travelling 
at  an  excessive  speed.  The  horse,  in  consequence,  plunged  and  fell, 
and  damaged  both  the  carriage  and  itself.  Tiie  accident  was  wholly 
due  to  the  negligence  of  the  defendants.  The  plaintiff  brought  an 
action  in  the  County  Court  to  recover  the  amount  of  the  depreciation 
of  the  hm-se  as  well  as  the  damage  to  the  carriage.  The  judge  directed 
the  jury  that,  as  the  plaintiff  had  not  been  guilty  of  any  negligence, 
and  was,  consequentl}',  under  no  liability  to  the  owners  of  the  horse,  he 
was  not  entitled  to  recover  for  the  injury  to  the  horse,  and  judgment 
was  accordingly  entered  for  the  damage  to  the  carriage  only.  The 
plaintiff  appealed. 

JL'.fjh  Mitchell,  for  the  plaintiff.  The  plaintiff,  being  in  possession 
of  the  horse,  was  entitled  to  recover  from  the  defendants,  who  were 
wrongdoers,  the  full  amount  of  the  depreciation.  A  person  who  wrong- 
fully does  an  injury  to  a  chattel  is  estopped  from  alleging  that  the  party 
in  possession  of  the  chattel  at  the  time  of  the  injury  done  was  not  the 
true  owner;  for  possession  is  a  good  title  as  against  a  wrongdoer :  Jeffries 
V.  Great  Western  Ry.  Co.,  5  E.  &  B.  802.  Here  the  action  was,  no 
doubt,  an  action  on  the  case ;  but  no  distinction  is  to  be  drawn  in  this 
respect  between  such  an  action  and  an  action  of  trespass  or  trover. 
"  Case  is  a  possessory  action :  "  per  Bay  ley,  J.,  Rooth  v.  Wilson,  1  B.  & 
A.  at  p.  G2.  In  Cro/t  v.  Alison,  4  B.  &  A.  590,  which  was  an  action  on 
the  case,  the  hirers  of  a  carriage  for  the  day  were  held  to  be  the  owners 
as  against  the  defendant,  who  was  a  wrongdoer.  Xo  doubt  the  bailor 
ma\'  sue  as  well  as  the  bailee,  and  "  whichever  first  obtains  damages  it 
is  a  full  saiisfaction  : "  per  Parke,  B.,  N'icholls  v.  Rastard,  2  C.  M.  & 
R.  at  p.  660.  And  it  is  conceded  that  the  bailee  cannot  retain  for  his  own 
benefit  sucli  portion  of  the  damages  recovered  as  is  in  excess  of  his  own 
loss.     There  are  several  cases  which  establish  that  as  regards  such  ex- 
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cess  he  becomes  trustee  for  the  bailor.  la  Booth  v.  Wilson,  1  B.  &  A. 
59  Lord  tllenboroui?h  indeed  rested  the  riglit  of  the  bailee  to  recover 
the  full  value  of  a  chattel  upon  the  ground  of  his  liability  over  to  his 
bailor  •  but  all  the  other  judges  went  upon  the  ground   of  his  mere 


possession. 


Disturnal,  for  the  defendants,  was  not  called  upon. 
Hawkins,  J.     I  am  of  opinion  that  this  appeal  must  be  dismissed. 
The  appeal  is  with  reference  to  the  measure  of  the  damages  recoverable 
by  the  plaintiff  for  an  injury  to  a  horse  and  carriage  caused  by    he 
ne<rlioence  of  the  defendants.     The  carriage  was  the  property  of  the 
plaintiff ;    the   horse  was  only  in    the    possession   of  the    plaintitt    as 
bailee.     The  iudge  entered  judgment  for  the  plaintiff    or  the  damage 
to  the  carriage,  but  held  that  he  could  not  recover  for  the  -^J^^'T  to  ^^^^ 
horse.     The  question  is  whether  he  was  right  m  so  liolding.     Isow    it 
seems  perfectly  clear  that  the  plaintiff  was  under  no  bability  to  his 
bailor  for  the  damage  to  the  horse,  for  he  was  not  an  insurer  and  he 
had  not  been  guilt3   of  any  negligence.      But  it  has  been_  contended 
that,  notwithstanding  that  he  was  under  no  such  liability  he  is  neverthe- 
less entitled  to  recover  the  amount  of  the  depreciation  because  he  was 
in  possession  of  the  horse  at  the  time  of  the  accident   though  it  is  ad- 
mitted that  having  recovered  such  damages  he  would  hold  them  as 
^■ustee  for  the  bailor.     I  cannot  accede  to  that  view.     It  is  true    hat  if 
a  man  is  in  possession  of  a  chattel,  and  his  possession  is  interfered  with, 
he  may  maintain  an  action,  but  only  for  the  injury  sustained  by  himself^ 
The  ri^c^ht  to  bring  an  action  against  the  wrongdoer  is  one    hing ,  the 
measure  of  the  damages  recoverable  in  such  action  is  another.     And 
here  the  plaintiff  has^suffered  no  loss  at  all.     It  was  contended  tlia 
though  e  ther  the  bailee  or  the  bailor  might  sue,  only  o-.^-,^-'!  ?-'^ 
be  brought,  and  that  if  the  bailee  recovered  first  the  bailors  right  of 
action  w^s  barred,  and  the  remedy  of  the  bailor  in  such  e-e  was  agai  s 
his  bailee  as  for  money  had  and  received  to  his  use.     I  do  not  agree 
wUh  that  contention.     If  both  the  bailee  and  tbebai  or  have  suffer, 
dama-e  by  the  wrongful  act  of  a  third  party,  I  think  that  each  my 
bdnM  s  parate  action  for  the  loss  sustained  by  himself.     I  cair  .ol 
understand  why  a  bailee  should  be  allowed  to  recover  damages  he^ 
vond  t "  exient  of  his  own  loss  simply  because  he  happened  to  be 

'''^Z'T  It  has  been  contended  that  because  the  plaintiff  was 
ba^e  of'a  horse  to  which  an  injury  was  done,  whUe  in  ^^  JJ-sior. 
bv  a  third  person,  he  is  entitled  to  recover  from  the  wrongdoer  tlie 
^u^  ::Jt^dep;eciation  of  the  ^orse  notwithstanding  th^te^ 
wi,  inflicted  under  circumstaaoes  wli.ch  imposed  no  Iiabilit}  upon  mo 
;:S„«ff  as  tow"  vds  his  bailor.  The  mere  statement  of  that  proposU.on 
is  enouoh  to  show  that  it  cannot  be  true. 

The-  are  many  cases,  no  doubt,  where  a  bailee  in  possession  o    a 
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if  the  bailee  was  liable  over  to  the  bailor,  or  if  no  one  bat  the  bailee 
were  in  a  position  to  sue. 

The  cases  that  have  been  cited  relate  only  to  the  right  T)f  a  bailee 
to  maintain  an  action  ;  they  have  nothing  to  do  with  the  measure  of 
damages  recoverable  in  such  action.  A  physical  interference  willi  pos- 
session is  a  wrong  for  which  undoubtedly  a  bailee  may  sue ;  but  it  is 
quite  another  thing  to  say  that  he  may  recover  in  such  action  the  same 
damages  as  if  he  were  the  owner.  It  has  been  argued  tliat  the  bailee 
mav  recover  as  trustee  for  the  bailor ;  but  for  that  proi)osition  there  is 
no  authority :  it  is  wholly  repugnant  to  good  sense  ;  and  there  is  cer- 
tainly no  case  in  which  a  bailee  has  recovered  damages  under  such  cir- 
cumstances and  been  made  to  account  for  an  unascertained  portion  of 
them  to  his  bailor.  It  has  been  suggested  that  the  bailor  can  have  no 
action  for  damage  done  to  his  chattel  whilst  in  the  possession  of  the 
bailee  by  the  negligence  of  a  third  person.  It  is  said  such  an  action 
must  have  been  in  old  times  an  action  on  the  case,  and  Bayley,  J.,  is 
cited  as  having  said,  in  Rooth  v.  Wilson,  1  B.  &  A.  at  p.  62,  that  case  is 
a  possessory  action.  Case,  undoubtedly,  did  lie  in  many  instances  in 
which  the  plaintiff  was  in  possession  of  the  chattel,  the  subject  of  the 
action;  indeed,  it  was  generally  so  applied  where  the  circumstances 
which  gave  rise  to  the  action  were  not  appropriately'  to  be  dealt  with 
in  trespass  or  trover.  In  that  sense  it  was  a  possessory  action.  But 
it  certainly  was  not  confined  to  instances  in  which  the  plaintiff  was  in 
possession  of  the  chattels  injured,  and  in  2  Chitty  on  Pleading,  p.  580, 
a  form  will  be  found  of  a  declaration  in  an  action  in  case  b}'  a  person 
who  had  let  goods  on  hire  to  a  third  person  for  injur}'  done  to  them 
whilst  in  the  possession  of  the  hirer  by  the  negligence  of  the  defendant. 
The  decision  of  the  Count}-  Court  judge  must,  therefore,  be  affirmed. 

Appeal  dismissed ;  leave  to  appeal  re/used.''- 


THE   WINKFIELD. 

Court  of  Appeal.     1901. 

[Reported  [1902]  P.  42.] 

CoLLixs,  M.  R.^  This  is  an  appeal  from  the  order  of  Sir  Francis 
Jeune  dismissing  a  motion  made  on  behalf  of  the  Postmaster-General 
in  the  case  of  TJie  Winkfield. 

The  question  arises  out  of  a  collision  which  occurred  on  April  5, 
1900,  between  the  steamship  3Iexiean  and  the  steamship  Winkfield, 

^  "  The  case  of  Claridge  v.  South  Staffordshire  Tramioay  Co.  may  possibly  require 
at  some  future  time  furtiier  consideration."  A.  L.  Smith,  L.  J.,  in  Meux  v.  Great 
Eastern  Ry.   Co.,  [1895]  2  Q.  B.  387,  394.  — Ed. 

^  Only  the  opinion  is  here  given.  * 
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and  which  resulted  in  the  loss  of  the  former  with  a  portion  of  the  mails 
which  she  was  carrying  at  the  time. 

The  owners  of  the  Winkjield  under  a  decree  limiting  liabiUty  to 
32,514/.  17s.  lOf?.  paid  that  amount  into  court,  and  the  claim  in  ques- 
tion was  one  by  the  Postmaster-General  on  behalf  of  himself  and  the 
Postmasters-General  of  Cape  Colony  and  Natal  to  recover  out  of  that 
sum  the  value  of  letters,  parcels,  &c.,  in  his  custody  as  bailee  and  lost 
on  board  the  Mexican. 

The  case  was  dealt  with  by  all  parties  in  the  Court  below  as  a  claim 
by  a  bailee  who  was  under  no  liability  to  his  bailor  for  the  loss  in  ques- 
tion, as  to  which  it  was  admitted  that  the  authority  of  Claridgey.  South 
Staffordshire  Tramway  Co.,  [1892]  1  Q.  B.  422,  was  conclusive,  and 
the  President  accordingly,  without  argument  and  in  deference  to  that 
authority,  dismissed  the  claim.  The  Postmaster-General  now  appeals. 
The  question  for  decision,  therefore,  is  whether  Claridge's  Case., 
[1892]  1  Q.  B.  422,  was  well  decided.  I  emphasize  this  because  it 
disposes  of  a  point  which  was  faintly  suggested  by  the  respondents, 
and  which,  if  good,  would  distinguish  Claridge's  Case,  [1892]  1  Q.  B. 
422,  namely,  that  the  applicant  was  not  himself  in  actual  occupation  of 
the  things  bailed  at  the  time  of  the  loss.  This  point  was  not  taken  below, 
and  having  regard  to  the  course  followed  by  all  parties  on  the  hearing 
of  the  motion,  I  think  it  is  not  open  to  the  respondents  to  make  it  now, 
and  I  therefore  deal  with  the  case  upon  the  footing  upon  which  it  was 
dealt  with  on  the  motion,  namely,  that  it  is  covered  by  Claridge's 
Case,  [1892]  1  Q.  B.  422.  I  assume,  therefore,  that  the  subject-matter 
of  the  bailment  was  in  the  custody  of  the  Postmaster-General  as  bailee 
at  the  time  of  the  accident.  For  the  reasons  which  I  am  about  to 
state  I  am  of  opinion  that  Claridge's  Case,  [1892]  1  Q.  B.  422,  was 
wrongly  decided,  and  that  the  law  is  that  in  an  action  against  a  stranger 
for  loss  of  goods  caused  by  his  negligence,  the  bailee  in  possession  can 
recover  the  value  of  the  goods,  although  he  would  have  had  a  good 
answer  to  an  action  by  the  bailor  for  damages  for  the  loss  of  the  thing 
bailed. 

It  seems  to  me  that  the  position,  that  possession  is  good  against  a 
wrongdoer  and  that  the  latter  cannot  set  up  the  jus  tertii  unless  he 
claims  under  it,  is  well  established  in  our  law,  and  really  concludes 
this  case  against  the  respondents.  As  I  shall  show  presently,  a  long 
series  of  authorities  establishes  this  in  actions  of  trover  and  trespass 
at  the  suit  of  a  possessor.  And  the  principle  being  the  same,  it  fol- 
lows that  he  can  equally  recover  the  whole  value  of  the  goods  in  an 
action  on  the  case  for  their  loss  through  the  tortious  conduct  of  the 
defendant.  I  think  it  involves  this  also,  that  the  wrongdoer  who  is  not 
defending  under  the  title  of  the  bailor  is  quite  unconcerned  with  what 
the  rights  are  between  the  bailor  and  bailee,  and  must  treat  the  pos- 
sessoi^as  the  owner  of  the  goods  for  all  purposes  quite  irrespective  of 
the  rights  and  obligations  as  between  him  and  the  bailor. 

I  think  this  position  is  well  established  in  our  law,  though  it  may  be 
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that  reasons  for  its  existence  have  been  given  in  some  of  the  cases 
whicli  are  not  quite  satisfactory.  I  think  also  tliat  the  obligation  of  tlio 
bailee  to  the  bailor  to  account  for  what  he  has  received  in  respect  of 
the  destruction  or  conversion  of  the  thing  bailed  has  iicon  admitted  so 
often  in  decided  cases  that  it  cannot  now  be  questioned  ;  and,  further, 

1  think  it  can  be  shown  that  the  right  of  the  bailee  to  recover  cannot 
be  rested  on  the  ground  suggested  in  some  of  the  cases,  namely,  that 
he  was  liable  over  to  the  bailor  for  the  loss  of  the  goods  converted  or 
destroyed.  It  cannot  be  denied  that  since  the  case  of  Annonj  v. 
Delamirie,  1  Stra.  504,  not  to  mention  earlier  cases  from  the  Year 
Books  onward,  a  mere  finder  may  recover  against  a  wrongdoer  the  full 
value  of  the  thing  converted.  That  decision  involves  the  principle 
that  as  between  possessor  and  wrongdoer  the  presum|)tion  of  law  is, 
in  the  words  of  Lord  Campbell  in  Jeffries  v.  Great  Western  Ry.  Co., 
5  E.  &  B.  802,  at  p.  806,  "that  the  person  who  has  possession  has 
the  property."  In  the  same  case  he  says,  5  Va.  &  B.  302,  at  p.  805  : 
"I  am  of  opinion  that  the  law  is  that  a  person  possessed  of  goods  as 
his  property  has  a  good  title  as  against  every  stranger,  and  that  one  who 
takes  them  from  him,  having  no  title  in  himself,  is  a  wrongdoer,  and 
cannot  defend  himself  by  showing  that  there  was  title  in  some  third 
person,  for  against  a  wrongdoer  j^ossession  is  title.  The  law  is  so 
stated  In'the  very  learned  annotator  in  his  note  to  Wilbraham  v.  Sjio^n, 

2  Wms.  Saund.  47  f."  Therefore  it  is  not  open  to  the  defendant,  being 
a  wrongdoer,  to  inquire  into  the  nature  or  limitation  of  the  possessor's 
right,  and  unless  it  is  competent  for  him  to  do  so  the  question  of  his 
relation  to,  or  liability  towards,  the  true  owner  cannot  come  into  the 
discussion  at  all ;  and,  therefore,  as  between  those  two  parties  full 
damages  have  to  be  paid  without  an}'  further  inquiry'.  The  extent  of 
the  liability  of  the  finder  to  the  true  owner  not  being  relevant  to  the 
discussion  between  him  and  the  wrongdoer,  the  facts  which  would 
ascertain  it.  would  not  have  been  admissible  in  evidence,  and  therefore 
the  right  of  the  finder  to  recover  full  damages  cannot  be  made  to  de- 
pend upon  the  extent  of  his  liability  over  to  the  true  owner.  To  hold 
otherwise  would,  it  seems  to  me,  be  in  effect  to  permit  a  wrongdoer  to 
set  up  a  jus  tertii  under  which  he  cannot  claim.  But,  if  this  be  the 
fact  in  the  case  of  a  finder,  why  should  it  not  be  equally  the  fact  in  the 
case  of  a  bailee?  Wh}',  as  against  a  wrongdoer,  should  the  nature  of 
the  plaintiff's  interest  in  the  thing  converted  be  any  more  relevant  to 
the  inquiry,  and  therefore  admissible  in  evidence,  than  in  the  case  of  a 
finder?  It  seems  to  me  that  neither  in  one  case  nor  the  other  ought 
it  to  be  competent  for  the  defendant  to  go  into  evidence  on  that 
matter. 

I  think  this  view  is  borne  out  by  authority  ;  for  instance,  in  Barton 
V.  Hughes,  2  Bing.  173  ;  27  R.  R.  578,  the  plaintiff,  who  had  borrowed 
furniture,  and  was  therefore  bailee,  was  held  to  be  entitled  to  sue  in 
trover  wrongdoers  who  had  seized  it  w'ithout  giving  in  evidence  the 
written  agreement  under  which  he  held  it.     The  point  made  for  the  de- 
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fenflant  was  tliat  "  the  qualified  interest  having  been  obtained  under  a 
written  agreement  could  not  be  proved  except  bj'  the  production  of 
that  agreement  duly  stamped."  The  argument  on  the  other  side  was 
"that  the  existence  of  some  kind  of  interest  having  been  established 
the  precise  nature  of  it  or  the  terms  upon  which  it  was  acquired  were 
immaterial  to  the  support  of  this  action."  Best,  C.  J.,  in  delivering 
judgment  says:  "If  this  had  been  a  case  between  Kitchen  and  the 
plaintiff  the  agreement  ought  to  have  been  produced,  because  that  alone 
could  decide  the  respective  rights  of  those  two  parties  ;  but  it  appears 
that  Kitchen  was  to  supply  the  plaintiff  with  furniture,  and  the  ques- 
tion is  whether,  after  he  had  obtained  it,  he  had  a  sufficient  interest  to 
maintain  this  action.  The  case  which  has  been  referred  to  —  Sntton\. 
Buck,  2  Taunt.  302  ;  11  R.  R.  58-5  —  confirms  what  I  had  esteemed  to 
be  the  law  upon  the  subject,  namely,  that  a  simple  bailee  has  a  suffi- 
cient interest  to  sue  in  trover."  By  holding,  therefore,  that  the  agree- 
ment defining  the  conditions  of  the  plaintiffs'  interest  was  immaterial 
the  Court  in  effect  decided  that  the  right  of  the  bailee,  in  possession, 
to  sue  could  not  depend  upon  the  fact  or  extent  of  his  liability  over  to 
the  bailor,  since  the  plaintiff  was  allowed  to  keep  his  verdict  in  trover, 
the  agreement  defining  his  interest  and  liability  being  excluded  from  the 
discussion.  In  Sutton  v.  Buck,  2  Taunt.  302;  11  R.  R.  585,  on  the 
authority  of  which  this  case  was  decided,  it  was  held  that  possession 
under  a  general  bailment  is  sufficient  title  for  the  plaintiff  in  trover. 
The  plaintiff  had  taken  possession  of  a  stranded  ship  under  a  transfer 
void  for  non-compliance  with  tiie  Register  Acts,  and  he  sued  the  de- 
fendant in  trover  for  portions  of  the  timber,  wood,  and  materials  of 
which  the  defendant  had  wrongfully  taken  possession.  Sir  James 
Mansfield,  C.  J.,  had  non-suited  the  plaintiff,  on  the  ground  that  the 
transfer  was  defective  without  registration.  On  motion  the  non-suit 
was  set  aside,  Sir  James  Mansfield  being  a  member  of  the  Court,  and  a 
new  trial  ordered  on  the  ground  that  the  plaintiff  had  sufficient  pos- 
session to  maintain  the  action  against  the  wrongdoer.  It  is  true  that 
Chambre,  J.,  reserved  his  opinion  as  to  the  measure  of  damages,  but  on 
the  new  trial  the  plaintiff  recovered  a  verdict  apparently  for  the  full  value 
of  the  things  converted,  and  on  further  motion  for  a  new  trial  the  only 
point  argued  was  that  the  defendant  was  justified  as  lord  of  the  manor 
in  doing  what  he  did  —  a  contention  which  was  rejected  by  the  Court. 

In  Swire  v.  Leach,  18  C.  B.  (N.  S.)  479,  a  pawnbroker,  whose  land- 
lord had  wrongfully  taken  in  distress  pledges  in  the  custody  of  the 
pawnbroker,  was  held  entitled  to  recover  in  an  action  against  the  land- 
lord for  conversion  the  full  value  of  the  pledges.  This  case  was 
decided  by  a  strong  Court,  consisting  of  Erie,  C.  J.,  Williams  and 
Keating,  JJ.,  and  has  never,  so  far  as  I  know,  been  questioned  since. 
The  duty  of  the  bailee  to  account  to  the  bailor  was  recognized  as  well 
established.  See  also  Turner  v.  Hardcastle,  11  C.  B.  (N.  S.)  683,  a 
considered  judgment  of  the  Court  of  Common  Pleas,  which  included 
Willes,  J.,   who  had  not  been  a  party  to  Sicire  v.  Leach,  18  C.  B. 

18 
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(N.  S.)  470,  and  where  the  bailee's  riglit  to  recover  full  damages  and 
his  obligation  to  account  to  the  bailor  is  again  affirmed. 

The  ground  of  the  decision  in  ClarUlje's  Case,  [1892]  1  Q.  B.  422, 
was  that  the  plaintiff  in  that  case,  being  under  no  liability  to  his  bailor, 
could  recover  no  damages,  and  though  for  the  reasons  I  have  ahead}' 
given  I  think  this  position  is  untenable,  it  is  necessary  to  follow  it 
out  a  little  further.  There  is  no  doubt  that  the  reason  given  in  Jley- 
dun  a)td  S7jiith's  Case,  13  Rep.  69  —  and  itself  drawn  from  the  Year 
Books  —  has  been  repeated  in  man}'  subsequent  cases.  The  words 
are  these :  "  Clearly,  the  bailee,  or  he  who  hath  a  special  property, 
shall  have  a  general  action  of  trespass  against  a  stranger,  and  shall 
recover  all  in  damages  because  that  he  is  chargeable  over." 

It  is  now  well  established  that  the  bailee  is  accountable,  as  stated 
in  the  passage  cited  and  repeated  in  many  subsequent  cases.  But 
whether  the  obligation  to  account  was  a  condition  of  his  right  to  sue, 
or  only  an  incident  arising  upon  his  recovery  of  damages,  is  a  very 
different  question,  though  it  was  easy  to  confound  one  view  with  the 
other. 

Holmes,  C.  J.,  in  his  admirable  lectures  on  the  Common  Law,  in  the 
chapter  dev'oted  to  bailments,  traces  the  origin  of  the  bailee's  right  to 
sue  and  recover  the  whole  value  of  chattels  converted,  and  arrives 
at  the  clear  conclusion  that  the  bailee's  ol)ligation  to  account  arose 
from  the  fact  that  he  was  originally  the  only  person  who  could  sue, 
though  afterwards  by  an  extension,  not  perhaps  quite  logical,  the  right 
to  sue  was  conceded  to  the  bailor  also.  He  says,  at  p.  I(i7  :  "  At  first 
the  bailee  was  answerable  to  the  owner  because  he  was  the  only  person 
who  could  sue  ;  now  it  was  said  he  could  sue  because  he  was  answer- 
able to  the  owner."  And  again  at  p.  170  :  "The  inverted  explanation 
of  Beaumanoir  will  be  remembered,  that  the  bailee  could  sue  because 
he  was  answerable  over,  in  place  of  the  original  rule  that  he  was  an- 
swerable over  so  strictly  because  only  he  could  sue."  This  inversion, 
as  he  points  out,  is  traceable  through  the  Year  Books,  and  has  survived 
into  modern  times,  though,  as  he  shows,  it  has  not  been  acted  upon. 
Pollock  and  Maitland's  History  of  English  Law,  vol.  2,  p.  170,  puts 
the  position  thus :  "  Perhaps  we  come  nearest  to  historical  truth  if  we 
say  that  between  the  two  old  rules  there  was  no  logical  priority.  Tlie 
bailee  had  the  action  because  he  was  liable,  and  was  liable  because  he 
had  the  action."  It  may  be  that  in  early  times  the  obligation  of  the 
bailee  to  the  bailor  was  absolute,  that  is  to  say,  he  was  an  insurer. 
But  long  after  the  decision  of  Coggs  v.  Bernard,  (1704)  2  Ld.  Raym. 
909,  which  classified  the  obligations  of  bailees,  the  bailee  has,  never- 
theless, been  allowed  to  recover  full  damages  against  a  wrongdoer, 
wliere  the  facts  would  have  afforded  a  complete  answer  for  him  against 
his  bailor.  The  cases  above  cited  are  instances  of  this.  In  each  of 
them  the  bailee  would  have  had  a  good  answer  to  an  action  by  his 
bailor;  for  in  none  of  them  was  it  suggested  that  the  act  of  the  wrong- 
doer was  traceable  to  negligence  on  the  part  of  the  bailee.     I  think, 
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therefore,  that  the  statement  drawn,  as  I  have  said,  from  the  Year 
Books  ma}-  be  explained,  as  Holmes,  C.  J.,  explains  it,  but  whether 
that  be  the  true  view  of  it  or  not,  it  is  clear  that  it  has  not  been  treated 
as  law  in  our  Courts.  Upon  this,  before  the  decision  in  Claridge's 
Case,  [1892]  1  Q.  B.  422,  there  was  a  strong  body  of  opinion  in  text- 
books, English  and  American,  in  favor  of  the  bailee's  unqualified  right 
to  sue  the  wrongdoer:  see  Ma3ne  on  Damages,  4th  ed.  p.  381.  and 
cases  there  cited  ;  Sedgwick  on  Damages,  7th  ed.  vol.  1,  p.  61,  n.  («)  ; 
Storj'  on  Bailments,  9th  ed.  s.  352;  Kent's  Commentaries,  12th  ed. 
vol.  2,  p.  568,  u.  (e)  ;  Pollock  on  Torts,  6th  ed.  pp.  354,  355 ;  Addi- 
son on  Torts,  7th  ed.  p.  523  ;  and,  as  I  have  already  pointed  out, 
Williams,  J.,  the  editor  of  Williams'  Saunders,  was  a  part}'  to  the  de- 
cision of  Swire  v.  Leach,  18  C,  B.  (N.  S.)  479.  [See  also  Mr.  Justice 
Wright  in  Pollock  and  Wright  on  Possession,  p.  166.]  The  bailee's 
right  to  recover  has  been  affirmed  in  several  American  cases  entirely 
witliout  reference  to  the  extent  of  the  bailee's  liability  to  the  bailor  for 
the  tort,  though  his  obligation  to  account  is  admitted  —  see  them  re- 
ferred to  in  the  passages  cited,  and  in  particular  see  Vllman  v.  Barnard^ 
(1856)  73  Mass.  Rep.  554;  Parish  y.  Wheeler,  (1860)  22  New  York 
Rep.  494 ;  White  v.  Wehh,  15  Conn.  Rep.  302.  The  case  of  Booth  v. 
Wilson,  1  B.  &  A.  59,  is  a  clear  authority  that  the  right  of  the  bailee 
in  possession  to  recover  against  a  wrongdoer  is  the  same  in  an  action 
on  the  case  as  in  an  action  of  trover,  if  indeed  authority  were  required 
for  what  seems  obvious  in  point  of  principle.  There  the  gratuitous 
bailee  of  a  horse  was  held  entitled  to  recover  the  full  value  of  the  horse 
in  an  action  on  the  case  against  a  defendant  by  whose  negligence  the 
horse  fell  and  was  killed.  The  case  was  decided  by  Lord  Ellenborough, 
C.  J.,  Bayley,  Abbott,  and  Holroyd,  JJ.  The  three  latter  seem  to  me 
to  put  it  wholly  on  the  ground  that  the  plaintiff  was  in  possession  and 
the  defendant  a  wrongdoer.  Abbott,  J.,  says  shortly :  "  I  think  that 
the  same  possession  which  would  enable  the  plaintiff  to  maintain  tres- 
pass would  enable  him  to  maintain  this  action  "  ;  and  Bayley,  J.,  points 
out  that  case  is  a  possessory  action.  But  Lord  Ellenborough  undoubt- 
edly rests  his  judgment  on  the  view  that  the  plaintiff  would  himself 
have  been  responsible  in  damages  to  his  bailor  to  a  commensurate 
amount.  This,  no  doubt,  was  his  personal  view,  but  it  was  not  the 
decision  of  the  Court,  and,  as  I  have  pointed  out,  it  has  certainly  not 
been  acted  upon  in  subsequent  cases.  Therefore,  as  I  said  at  the  out- 
set, and  as  I  think  I  have  now  shown  by  authority,  the  ropt  prin- 
ciple of  the  whole  discussion  is  that,  as  against  a  wrongdoer,  possession 
is  title.  The  chattel  that  has  been  converted  or  damaged  is  deemed 
to  be  the  chattel  of  the  possessor  and  of  no  other,  and  therefore  its 
loss  or  deterioration  is  his  loss,  and  to  him,  if  he  demands  it,  it  must 
be  recouped.  His  obligation  to  account  to  the  bailor  is  really  not  ad 
rem  in  the  discussion.  It  only  comes  in  after  ho  has  carried  his  legal 
position  to  its  logical  consequence  against  a  wrongdoer,  and  serves  to 
soothe  a  mind  disconcerted  by  the  notion  that  a  person  who  is  not  him- 
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self  the  complete  owner  should  be  entitled  to  receive  back  the  full 
value  of  the  chattel  converted  or  destroyed.  There  is  no  inconsistency 
between  the  two  positions  ;  the  one  is  the  complement  of  the  other. 
As  between  bailee  and  stranger  possession  gives  title  —  that  is,  not  a 
limited  interest,  but  absolute  and  complete  ownership,  and  he  is  en- 
tilled  to  receive  back  a  complete  equivalent  for  the  whole  loss  or  deteri- 
oration of  the  thing  itself.  As  between  bailor  and  bailee  the  real 
interests  of  each  must  be  inquired  into,  and,  as  the  bailee  has  to 
account  for  the  thing  bailed,  so  he  must  account  for  that  which  has 
become  its  equivalent  and  now  rei)rcsents  it.  What  he  has  received 
above  his  own  interest  he  has  received  to  the  use  of  his  bailor.  The 
■wrouo^doer,  having  once  paid  full  damages  to  the  bailee,  has  an  answer 
to  any  action  by  the  bailor.  See  Com.  Dig.  Trespass,  B.  4,  citing 
Roll.  '551,  1.  31,  5G9,  1.  22,  Story  on  Bailments,  9th  ed.  s.  352,  and  the 
numerous  authorities  there  cited. 

The  liability  by  the  bailee  to  account  is  also  well  established  —  see 
the  passage  from  Lord  Coke,  and  the  cases  cited  in  the  earlier  part  of 
this  judgment  —  and  therefore  it  seems  to  me  that  there  is  no  such 
preponderance  of  convenience  in  favor  of  limiting  the  right  of  the 
bailee  as  to  make  it  desirable,  much  less  oblig.itory,  ui)on  us  to  modify 
tlie  law  as  it  rested  upon  the  authorities  antecedent  to  Claridye's 
Case,  [1892]  1  Q.  B.  422.  I  am  aware  that  in  two  able  text-books, 
Beven's  Negligence  in  Law  and  Clerk  and  Lindsell  on  Torts,  the  de- 
cision in  Claridge's  Case^  [1892]  1  Q.  B.  422,  is  approved,  though  it 
is  there  pointed  out  that  the  authorities  bearing  the  other  way  were  not 
fully  considered.  The  reasons,  however,  which  they  give  for  tlieir 
opinions  seem  to  be  largely-  based  upon  the  supposed  inconvenience  of 
the  opposite  view  ;  nor  are  the  arguments  by  which  they  distinguish 
the  position  of  bailees  from  that  of  other  possessors  to  my  mind  satis- 
factory. Claridfjifs  Case,  [1892]  1  Q.  B.  422,  was  treated  as  open  to 
question  by  tlie  late  Master  of  the  Rolls  in  Meux  v.  Great  Eastern 
Rij.  Co.,  [1895]  2  Q.  B.  387,  and,  with  the  greatest  deference  to  the 
eminent  judges  who  decided  it,  it  seems  to  me  that  it  cannot  be  sup- 
ported. It  seems  to  have  been  argued  before  them  upon  very  scanty 
nialerials.  Before  us  the  whole  subject  has  been  elaborately  discussed, 
and  all,  or  nearly  all,  the  authorities  brought  before  us  in  historical 
sequence.  Ajypeal  allotted. 

Sir  Rohert  Finlaij,  A.  G.,  and  Adand,  for  the  Postmaster-General. 

Pickford,  K.  C,  and  Lauriston  Ratten,  for  the  respondents,  cai-go 
claimants. 

Note  on  Judicial  Process.  —  At  common  law,  the  goods  of  a  judgment  debtor 
were  "  bound  "  from  tlie  teste  of  tlie  writ  of  execution.  That  is,  aUhough  tlie  proj)- 
erty  in  or  title  to  the  goods  remained  in  the  debtor  until  a  sale  by  the  sheriff,  after 
the  teste  of  the  writ  the  debtor  could  not  dispose  of  them  so  as  to  prevent  their  being 
taken  in  e.xecution,  except  by  a  sale  in  market  overt.  Note  to  Wheathn)  v.  Lane, 
1  Wins.  Saund.  219  (g).  And  see  Preston  v.  Surqoine,  Peck  (Tenn.),  72;  ZJTry  v. 
Clements,  9  Humph.  312;  liocco  v.  Parczyk,  9  Lea,  328.     By  the  Statute  of  Frauds 
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(20  C.  II.  c.  3,  §  IG)  it  was  provided  tliat  the  judgment  should  bind  the  goods  only 
from  the  time  of  the  delivery  of  tlie  writ  to  the  sheriff;  which  time  was  to  be  en- 
dorsed on  the  writ.  In  the  United  States,  in  a  number  of  jurisdictions,  the  law  is 
like  that  of  England  under  the  tStatiite  of  Frauds.  This  result  has  generally  been 
reached  by  legislation,  sometimes  adopting  the  English  statute.  See  Ilotchkiss  v. 
McVickar,  12  Johns.  403;  Duncan  v.  it'Cumbar,  10  Watts,  212;  Prentiss,  ^x.  Co.  v. 
Whitman,  SfX.  Co.,  88  Md.  240;  Gott  v.  WiUiams,  29  Mo.  461. 

In  such  jurisdictions  after  delivery  of  the  writ  of  execution  to  the  sheriff,  the  lien 
of  the  execution  cannot  be  defeated  by  a  sale  of  the  goods  before  they  are  actually 
seized.  Newell  v.  Sibley,  1  Southard,  381.  Nor  can  an  artisan  acquire  a  lien  on  the 
goods  for  services  performed  on  them.     McCrisaken  v.  Osweiler,  70  Ind.  131. 

Bat  statute  sometimes  relaxes  the  rule  in  favor  of  innocent  purchasers.  See  Moses 
V.  Thomas,  2  Dutch.  124.  Until  the  officer  levies  upon  the  goods,  he  can  maintain 
no  action  against  a  stranger  who  interferes  with  them.  Ilotchkiss  \.  AlcVickar,  12 
Johns.  403;  Mutheiser  v.  Lane,  82  111.  117. 

In  some  other  jurisdictions,  by  common  law  or  by  legislation,  the  rights  of  a  judg- 
ment debtor  are  unaffected  until  the  actual  levy  of  the  execution.  See  Reeves  v. 
Sebern,  16  Iowa,  234;  Albrecht  v.  Long,  25  iNIinn.  163;  Knox  v.  Webster,  18  Wis.  406. 
In  Reeves  v.  Sebern,  supra,  it  was  said  that  the  common-law  rule  is  unjust  and  not  in 
accord  with  the  policy  of  our  laws. 

After  the  officer  has  actually  seized  property  subject  to  seizure,  he  may  maintain 
all  the  actions  available  by  one  lawfully  in  possession  of  goods  against  a  stranger 
who  interferes  with  them.  Wilbraham  v.  Snoiv,  2  Saund.  47.  Or  against  the  defend- 
ant in  the  action  in  which  the  seizure  is  made.  Williams  v.  Herndon,  12  B.  Mon.  4b4. 
Or  against  the  plaintiff  in  the  action.  Garner  v.  Willis,  Breese  (111.),  368.  And  of 
course,  if  an  action  is  brought  against  him,  the  sheriff  can  defend  on  his  right  under 
the  v/rit.     Martin  v.   Watson,  8  Wis.  315. 

But  the  title  to  the  goods  seized  is  not  changed ;  the  dei'endant  to  the  process  can 
still  convey  or  mortgage  them,  the  title  of  the  purchaser  or  mortgagee  being  subject 
to  divestment  by  sale  or  other  execution  of  the  process.  Bates  v.  Gest,  3  JMcCord, 
493. 

In  general,  property  which  has  been  seized  on  process  by  one  officer  cannot  be 
taken  from  his  custody  under  process  held  by  another  officer.  As  to  when  goods 
are  m  custodia  legis,  see  Freeman,  Executions  (3d  ed.),  §§  129-135;  Cobbey,  Replevin 
(2d  ed.),  c.  13. 

The  officer,  while  in  the  possession  of  the  goods,  has  no  right  to  use  them  for  his 
own  personal  advantage ;  his  duty  is  to  keep  them  safely  to  be  sold  or  otherwise  dis- 
poseil  of  under  the  process.     Banker  v.  Caldwell,  3  Minn.  94,  104. 

When  the  process  has  been  satisfied  without  sale  of  the  goods  seized,  or  when  the 
process  has  been  set  aside,  the  right  of  the  officer  to  hold  the  goods  against  their 
owner  ceases,  and  the  owner  is  entitled  to  possession.  It  has  been  held  in  New  York 
that  in  such  case  the  owner  cannot  maintain  replevin  against  the  officer.  Gardner  v. 
Campbell,  15  Johns.  401.  But  this  decision  was  disapproved  in  Baker  v.  Fales,  16 
Mass.  147,  153.  See  Banker  v  Caldwell,  3  Minn.  94,  104.  After  the  legal  process  is 
satisfied  or  set  aside,  the  officer  cannot  maintain  replevin  against  one  to  whom  he  had 
confided  the  goods  for  safe-keeping.  Walpole  v.  Smith,  4  Blackf.  304.  But  he  may 
recover  in  an  action  against  a  stranger  who  takes  the  goods  from  him.  McClintock 
v.  Graham,  3  McCord,  243.  If  the  officer  abandons  the  goods  after  seizure,  he  can- 
not thereafter  maintain  an  action  against  a  stranger  who  takes  them.  Bhdes  v. 
Arnndale,  1  M.  &  S.  711. 

On  the  subject  of  Trespass  ah  initio,  see  Ames,  Cas.  Torts,  247  et  seq. ;  Ames, 
"  History  of  Trover,"  11  Harv.  Law  Rev.  287-9;  Boston  ^  Maine  R.  R.  v.  Small,  85 
Me.  462. 

Note  on  Distress.  —  Rights  in  personal  property  may  sometimes  be  acquired 
without  the  consent  of  the  owner  and  without  the  aid  of  legal  process.  An  ancient 
example  of  this  is  found  in  tlie  law  of  distress.  Distresses  were  chiefly  of  two  kinds  : 
for  rent  in  arrear,  and  of  things  da mar/e  feasant.     In  the  first  case,  the  landlord  could 
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seize  chattels  found  on  the  premises  demised,  and  in  the  other  the  owner  of  the  soil 
could  seize  the  chattel  doing  damage ;  and  the  property  could  be  held  in  eacli  case 
until  satisfaction  was  made. 

Distress  for  Rent  in  Arrear.  —  The  relation  of  landlord  and  tenant  must  exist. 
There  nmst  be  an  actual  demise  {Dunic  v.  Ilnnler,  5  B.  &  Aid.  322),  of  a  orporeal 
hereditament  (Co.  Lit.  142<j),  at  a  rent  certain  or  which  may  be  made  certain  (Melich 
V.  Benedict,  43  N.  J.  L.  425).  As  the  relation  of  landlord  and  tenant  is  a  requisite, 
this  remedy  was  unavailable  for  tiie  last  instalment  of  rent  upon  a  lease,  unless  the 
lessor  reserved  the  jiaymont  at  an  earlier  day  than  the  last  of  the  term.  Statute 
8  Anne,  c.  14,  §§  6,  7,  extended  the  time  within  which  a  distress  could  be  levied  in 
such  case.  Taylor,  L.  &  T.  (8th  ed.)  §  572.  In  some  of  the  States,  the  landlord 
may  distrain  before  the  rent  is  due,  if  the  tenant  is  seeking  to  remove  his  goods. 

1  Stim.  Am.  Stat.  Law,  §  2032.  When  rent  is  payable  in  advance,  a  distress  may 
be  levied  when  the  rent  is  due.     Buckle;/  v.  Tajlor,  2  T.  K.  COO. 

A  distress   can   be   made   only  on    the   premises  demised.     Poole  v.  Lonjnevill, 

2  Saund.  282,  284,  note  2  ;  Taylor,  §§  574-5.  But  in  some  of  the  States,  by  statute, 
the  distress  may  be  levied  anywhere  within  the  county.  See  Kellor/r/  Newsjiaper  Co. 
V.  Peterson,  162  111.  158,  IGl.  By  statute  11  G.  II.  c.  19,  the  landlord  could  follow 
the  goods  of  the  tenant  which  had  been  secretly  and  fraudulently  removed  to  avoid  a 
distress.  See  Taylor,  §§  576-7.  At  common  law,  not  only  the  tenant's  goods,  but 
also  those  of  an  under-tenant  or  a  stranger,  upon  the  premises,  were  subject  to  be 
distrained.  Gilbert,  Distresses  (4th  ed.),  35.  This  rule  has  been  relaxed  in  England 
as  to  lodgers  by  34  &  35  Vict.  c.  79,  and  in  some  of  the  American  States  as  to 
strangers  in  general.  See  Taylor,  §§  583-4.  As  to  what  chattels  were  absolutely 
or  conditionally  exempt  from  distress  at  common  law,  see  Bullen,  Distress  (2d  ed.), 
c.  3.     Statutes  have  added  to  these.     Taylor,  §§  585-6. 

A  distress  can  be  made  only  between  sunrise  and  sunset.  Tutton  v.  Darle,  5  H. 
&  N.  647. 

As  to  distress  after  the  death  of  the  landlord  for  rent  accrued  during  his  life,  see 
Bullen,  66. 

Before  seizure  by  the  landlord,  he  has  no  interest  in  the  goods,  and  they  may  be 
sold  by  the  tenant  and  removed  by  the  buyer.  Kellotjg  Newspaper  Co.  v.  Peterson, 
162  111.  158.  Even  after  seizure,  the  landlord,  it  seems,  cannot  maintain  trespass  or 
trover  against  one  who  takes  the  goods  from  him;  his  remedy  was  by  a  writ  of  res- 
cons  if  the  goods  were  taken  on  the  way  to  the  pound,  and  by  writ  cle  parco  fracto, 
if  taken  out  of  the  pound.  Rex  v.  Cotton,  Parker,  112,  121;  Ames,  "History  of 
Trover,"  11  Harv.  Law  Rev.  374;  Iredale  v.  Kendall,  40  L.  T.  n.  s.  362.  This  seems 
to  be  still  the  law ;  but  statute  2  W.  &  M.  sess.  1,  c.  5)  gave  a  special  action  on  the 
case  with  treble  damages  to  persons  grieved  by  a  pound  breach  or  rescue  of  chattels 
distrained  for  rent.  See  Oldham  &  Foster,  Distress  (2d  ed.),315,  316.  If  the  goods 
are  replevied  from  the  landlord,  his  lien  is  gone,  and  he  must  seek  his  remedy  on  the 
replevin  bond.  Bradyll  v.  Ball,  1  Bro.  C.  C.  427 ;  Speer  v.  Skinner,  35  111.  282,  299 
et  serj.  But  in  Harris  v.  Clayton,  1  McMullan,  194,  it  was  held  that  if  the  identical 
goods  distrained  are  still  in  the  hands  of  the  tenant,  they  may  be  retaken  on  a  judg- 
ment of  retorno  habendo. 

As  to  the  landlord's  duty  to  impound  the  distress,  see  Bullen,  c.  4,  §  4 ;  Taylor, 
§  605. 

Tender  of  the  rent  due,  upon  the  land  before  distress  made,  makes  the  distress 
wrongful ;  tender  after  tlie  distress,  and  beluru  the  impounding,  makes  the  detainer, 
and  not  the  taking,  wrongful ;  but  tender  after  the  impounding  makes  neither  the  one 
nor  the  other  wrongful.     Six  Carpenters'  Case,  8  Rep.  146  a,  147  a. 

At  common  law,  any  irregularity  committed  in  the  proceedings  rendered  the  dis- 
trainer a  trespasser  ab  initio.  But  statute  11  G.  II.  c.  19,  §  19,  provided  that  for  irreg- 
ularities in  levying  a  distress  for  rent  justly  due,  the  party  injured  shall  be  entitled 
only  to  recover  compensation  in  damages.     Bullen,  218;  Taylor,  §§  613,  776. 

In  the  absence  of  mistake  as  to  the  value  of  the  goods  seized,  only  one  distress 
can  be  made  for  an  entire  rent,  if  there  are  goods  on  the  premises  sufficient  to  an- 
swer the  debt.    Bullen,  129. 
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As  to  the  remedies  for  wrongful,  irregular,  or  excessive  distresses,  see  Bullen,  c.  6. 
At  common  law,  the  landlord  could  not  sell  the  chattels  distrained  ;  he  could  only 
retain  possession  of  tliem,  to  compel  payment  of  the  rent.     But  statutes  generally 
confer  a  power  of  sale  upon  the  distrainor.     Bullen,  181 ;  Taylor,  §  609. 

A  common-law  distress  is  not  an  action  at  law.  BuUer,  N.  P.  181.  And  it  has 
been  said  that  this  remedy  is  not  within  the  Statute  of  Limitations.  Blake  v.  De 
Liesselinc,  4  McCord,  496,  500.  But  in  some  jurisdictions  the  time  within  which  a 
distress  may  be  levied  is  fixed  by  statute.     1  Stim.  Am.  Stat.  Law,  §  2032. 

In  some  of  the  States,  distress  has  never  e.xisted ;  and  in  others  it  has  been  abol- 
ished.    See  Taylor,  §  558;  Stim.  Am.  Stat.  Law,  §  2031. 

At  common  law,  the  landlord  «<oul(i  distrain  in  person,  or  appoint  a  private  person 
his  bailiff  to  act  for  him.  BuUun,  149;  Taylor,  §  579.  But  statutory  regulations 
tend  to  confine  this  power  to  legal  officers. 

Distress  of  Thinijs  Damage  Feasant.  —  Where  cattle  or  other  cliattels  incumber 
land  or  otherwise  damage  it,  they  may  be  distrained  by  the  owner  of  the  soil  though 
he  has  no  interest  in  the  herbage,  for  the  injury  done  to  his  other  interests  in  the 
land  {Hoslins  v.  Robins,  2  Saund.  323,  328),  or  by  the  lessee  of  the  herbage  for  the 
injury  thereto  {Burt  v.  Moore,  5  T.  R.  329),  or  by  a  commoner  (Mart/'s  Case,  9  Rep. 
Ill  b,  112  b).  In  Boden  v.  Roscoe,  [1894]  1  Q.  B.  G08,  it  was  held  that  a  trespassing 
animal  might  be  distrained  for  injuries  not  only  to  the  freehold  but  to  other  animals 
also.  Inanimate  chattels  may  be  distrained  damage  feasant;  e.g.,  a  locomotive. 
See  Ambergate,  c^-c.  Ry.  Co.  v.  Midland  Rij.  Co.,  2  E.  &  B.  793.  It  seems  that  a  chattel 
which  came  on  the  land  lawfully  may  be  distrained  if  it  remains  there  unlawfully. 
Noy's  Maxims,  *  43. 

The  chattels  must  be  seized  before  tliey  leave  the  premises.  If  they  leave  and 
return,  they  cannot  be  distrained  for  the  damage  done  on  their  former  entry.  See 
Va.y)or  V.  Edwards,  12  Mod.  658,  661 ;  Warring  v.  Cripps,  23  Wis.  460.  And  cf. 
Wormer  v.  Biggs,  2  C.  &  K.  31.  In  England  and  uuder  some  American  statutes  the 
chattel  cannot  be  seized  upon  the  highway.  Stat.  Marlbridge  (52  H.  III.),  c.  15; 
Li/ons  V.  Martin,  8  A.  &  E.  512.  In  other  States,  statutes  give  a  more  extended 
right.  Pettit  v.  Maij,  34  Wis.  666,  672.  Even  if  the  owner  of  the  cattle  drive  them 
away  in  sight  of  the  owner  of  the  land  who  is  coming  to  distrain  them  damage  fea- 
sant, no  distress  can  be  made.     Co.  Lit.  161  a. 

Distress  of  things  damage  feasant  may  be  made  in  the  night-time.     Co.  Lit.  142  a. 

The  rule  as  to  tender  is  like  that  in  distress  for  rent.     Bullen,  268. 

The  only  common-law  exemption  from  distress  damage  feasant  seems  to  be  that 
of  a  horse  on  vvliich  its  owner  is  riding.  Storei/  v.  Robinson,  6  T.  R.  138.  The  statute 
2  W.  &  M.  sess.  1,  c.  5,  supra,  applied  only  to  a  distress  for  rent.  In  case  of  pound 
breach  or  rescue  of  a  distress  damage  feasant,  the  only  remedies  are  by  writ  ofrescous 
or  de  parco  fracto,  at  common  law.     Oldham  &  Foster,  Distress  (2d  ed.),  316. 

In  America  the  subject  is  generally  regulated  by  statutes  concerning  Estrays. 

As  to  whether  one  who  distrains  for  rent  or  for  damage  done  may  at  the  same 
time  bring  an  action  for  the  injury,  see  Bullen,  267  ;  Coldcn  v.  Eldred,  15  Johns.  220. 
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SECTION   II. 

FIKDING. 

A.     Rights  of  Finder  against   Owner. 

MULGRAVE  v.   OGDEN. 
Queen's  Bench.     1591. 

[Reported  Cro.  Eliz.  219.] 

Action  sur  trover  of  twent}'  barrels  of  butter ;  and  counts  that  be 
tam  negligenter  custodioit  that  thej"  became  of  little  value.  Upon  this 
it  was  demurred,  and  held  b\-  all  the  justices,  that  do  action  upon  the 
case  lieth  in  this  case  ;  for  no  law  compelleth  him  that  finds  a  thing  to 
keep  it  safely;  as  if  a  man  finds  a  garment,  and  suffers  it  to  be  moth- 
eaten  ;  or  if  one  find  a  liorse  and  giveth  it  no  sustenance  ;  but  if  a  mau 
find  a  thing  and  useth  it,  he  is  answerable,  for  it  is  conversion.  So 
if  he  of  purpose  misuseth  it,  as  if  one  finds  paper,  and  puts  it  into  the 
water,  &c. ;  but  for  negligent  keeping  no  law  puuisheth  him.  £t 
adjournatur} 


BINSTEAD    v.    BUCK. 

Common  Pleas.     1776. 

[Reported  2  W.  Bl.  1117.] 

Trover  for  a  pointing  dog.     The  plaintiff  proved  the  dog  to  be  his 

property,  and  that  it  was  found  at  the  defendant's  house  twelve  months 
after  it  was  lost     The  defendant  said  the  dog  strayed  there  casually, 

1  "  When  a  man  doth  finde  goods,  it  hath  been  said,  and  so  commonly  held,  that  if 
he  doth  dis-possess  himself  of  tliem,  by  this  he  shall  be  discharged,  but  this  is  not 
so,  as  appears  by  12  E.  4,  fol.  13,  for  he  wliich  findes  goods,  is  bound  to  answer  liini 
for  tliera  wiio  hatii  tlie  property ;  and  if  lie  deliver  tliem  over  to  any  one,  unless  it  be 
unto  the  right  owner,  lie  shall  be  charged  for  them,  for  at  the  first  it  is  in  his  election, 
whether  he  will  take  them  or  not  into  liis  custody,  but  wiien  he  hatli  them,  one  onely 
hath  tiien  right  unto  tiiem.  ami  tlierefore  he  ought  to  keep  them  safely;  if  a  man 
therefore  wliich  findes  goods,  if  he  be  wise,  he  will  then  search  out  the  right  owner 
of  them,  and  so  deliver  them  unto  him;  if  the  owner  comes  unto  him,  and  demands 
them,  and  he  answers  him,  that  it  is  not  known  unto  him  whether  he  be  the  true 
Owner  of  the  goods,  or  not,  and  for  this  cause  lie  ref useth  to  deliver  them  ;  this  re- 
fusal is  no  conversion,  if  he  do  keep  them  for  him."  "If  a  man  findes  goods,  an 
Action  upon  the  Case  lietli,  for  his  ill  and  negligent  keeping  of  them,  but  no  Trover 
and  Conversion,  because  this  is  but  a  nonfesans."  Per  Coke,  C.  J.,  in  Isaack  v.  Clark, 
i  Dulst.  o06,  312  (1G15).     See  Wood  v.  Pterson,  4-5  Mich.  313. 
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and  demanded  20s.  for  twcnt}'  weeks'  keep,  licfore  ho  would  deliver  up 
the  dog.     A  verdict  for  the  plaintiff,  subject  to  the  opinion  of  the  court, 
whether  this  refusal  amounted  to  a  conversion  of  the  dog? 
Foster^  for  the  defendant,  declined  arguing  the  question,  and  so 

Postea  to  tliG  plaintiff. 


NICHOLSON  V.   CHAPMAN. 

Common  Pleas.     1793. 

[Reported  2  H.  Bl.  2-34.] 

This  was  an  action  of  trover  brought  under  the  following  circum- 
stances :  A  considerable  quantity  of  timber,  the  property  of  the  plain- 
tiff, was  placed  in  a  dock  on  the  banks  of  the  Thames,  but  the  ropes 
with  which  it  was  fastened  accidentally  getting  loose  it  floated,  and  was 
carried  by  the  tide  as  far  as  Putney,  and  there  left  at  low  water  upon 
a  towing-path  within  tlie  manor  of  Wimbledon.  Being  found  in  this 
situation,  the  bailiff  of  the  manor,  one  Fairchild,  employed  the  defend- 
ant Chapman  to  remove  the  timber  with  his  wagon  from  the  towino-- 
path,  which  it  obstructed,  to  a  place  of  safety  at  a  little  distance.  This 
Chapman  accordingly  did,  and  when  the  plaintiff  sent  to  demand  the 
timber  to  be  restored  to  him,  refused  to  deliver  it  up,  unless  £6  10s.  Ad. 
were  paid,  which  he  claimed  partly  by  wa}'  of  salvage,  as  a  customary 
right  due  to  the  lord  of  the  manor,  and  partly  as  a  recompense  to  him- 
self for  the  tronble  of  drawing  the  timlier  from  the  water  side  to  the 
place  where  it  then  lay ;  but  this  demand  the  plaintiff  refused  to  cora- 
pl}'  with,  and  did  not  tender  any  other  sum.  The  bailiff  acted  under 
the  following  order,  made  at  a  court  leet  of  the  lord  of  the  manor  in 
Ma}-,  1792  :  "  Complaint  having  been  made  to  this  court  of  the  great 
detriment  arising  to  the  tenants,  &c.,  within  this  manor  from  timber 
having  been  left  by  the  tide  upon  the  towing-path  within  the  same  ;  it 
is  ordered  that  Francis  Fairchild,  the  bailiff  of  this  manor,  do  under  the 
authority  of  this  court,  remove  the  same  to  a  proper  place  of  safety  until 
the  lord  or  his  steward  shall  give  proper  directions  for  the  benefit  of  the 
particular  owner  or  proprietor  thereof."  But  no  such  customary  right 
as  was  set  up  in  the  lord,  was  established  at  the  trial  ;  the  Lord  Chief 
Justice  therefore  directed  the  jury  to  ascertain  what  they  thought  a 
proper  compensation  for  the  carriage  of  the  timl)er  hy  the  defendant  as 
above  stated.  They  answered  that  two  guineas  were  a  reasonable  sum 
for  that  purpose,  upon  which  it  was  agreed  that  a  verdict  should  be 
found  for  the  plaintiff  for  the  value  of  the  timber,  subject  to  the  opinion 
of  the  court  on  the  question.  Whether  there  ought  not  to  have  been  a 
tender  of  two  guineas  before  action  brought  ?  if  the  court  should  be  of 
that  opinion,  the  verdict  to  be  entered  for  the  defendant,  he   under- 
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taking  to  deliver  up  the  timber  on  payment  of  two  guineas  ;  but  if  they 
should  be  of  a  contrary  opinion,  then  the  verdict  to  be  entered  for  the 
plaintiff  for  the  value. 

Ad<n'r  and  liimnington,  Serjts.,  on  part  of  the  plaintiff. 

JJiiud  and  Clayton,  Serjts.,  argued  on  the  other  side. 

Loud  Chief  Justice  Eyue.  The  only  difficulty  that  remained  with 
any  of  us,  after  we  had  heard  this  case  argued,  was  upon  the  question. 
Whether  this  transaction  could  be  assimilated  to  salvage  ?  The  taking 
care  of  goods  left  by  the  tide  upon  the  banks  of  a  navigable  river,  com- 
municating with  the  sea,  may  in  a  vulgar  sense  be  said  to  be  salvage  ; 
but  it  has  none  of  tlie  qualities  of  salvage,  in  respect  of  which  the  laws 
of  all  civilized  nations,  the  laws  of  Okron,  and  our  own  laws  in  partic- 
ular, have  provided  that  a  recompense  is  due  for  the  saving,  and  that 
our  law  has  also  provided  that  this  recompense  should  be  a  lien  upon 
the  goods  which  have  been  saved.  Goods  carried  b}'  sea  are  neces- 
sarily and  unavoidably  exposed  to  the  perils  which  storms,  tempests, 
and  accidents  (far  beyond  the  reach  of  human  foresight  to  prevent),  are 
hourly  creating,  and  against  which  it  too  often  happens  that  the  great- 
est diligence  and  the  most  strenuous  exertions  of  the  mariner  cannot 
protect  them.  When  goods  are  thus  in  imminent  danger  of  being  lost, 
it  is  most  frequently  at  the  hazard  of  the  lives  of  those  who  save  them, 
that  they  are  saved.  Principles  of  public  policy  dictate  to  civilized 
and  commercial  countries,  not  only  the  propriety,  but  even  the  abso- 
lute necessity  of  establishing  a  liberal  recompense  for  the  encourage- 
ment of  those  who  engage  in  so  dangerous  a  service. 

Such  are  the  grounds  upon  which  salvage  stands  ;  they  are  recog- 
nized by  Lord  Chief  Justice  Holt  in  the  case  which  has  been  cited  from 
Lord  Raymond  and  Salkeld.  1  Ld.  Raym.  393  ;  Salk.  654,  pi.  2.  But 
see  how  very  unlike  this  salvage  is  to  the  case  now  under  considera- 
tion. In  a  navigable  river  within  the  flux  and  reflux  of  the  tide,  but  at 
a  great  distance  from  the  sea,  pieces  of  timber  lie  moored  together  in 
convenient  places  ;  carelessness,  a  slight  accident,  perhaps  a  mischiev- 
ous boy.  casts  off  the  mooring  rope,  and  the  timber  floats  from  the 
place  where  it  was  deposited,  till  the  tide  falls,  and  leaves  it  again 
somewhere  upon  the  banks  of  the  river.  Such  an  event  as  this  gives 
the  owner  the  trouble  of  employing  a  man,  sometimes  for  an  hour,  and 
sometimes  for  a  daj',  in  looking  after  it  till  he  finds  it,  and  brings  it 
back  again  to  the  place  from  whence  it  floated.  If  it  happens  to  do 
any  damage,  the  owner  must  pay  for  that  damage  ;  it  will  be  imput- 
able to  him  as  carelessness,  that  his  timber  in  floating  from  its  moor- 
ings is  found  damage  feasant,  if  that  should  happen  to  be  tlie  case. 
But  this  is  not  a  case  of  damage  feasance  ;  the  timber  is  found  lying 
upon  the  banks  of  the  river,  and  is  taken  into  the  possession  and  under 
the  care  of  the  defendant  without  an}-  extraordinary  exertions,  without 
tlie  least  personal  risk,  and  in  truth  with  veiy  little  trouble.  It  is 
therefore  a  case  of  mere  finding  and  taking  care  of  the  thing  found  (I 
am  willing  to  agree)  for  the  owner.     This  is  a  good  officCj  and  meri- 
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torious,  at  least  in  the  moral  sense  of  the  word,  and  certainly  entitles 
the  party  to  some  reasonable  recompense  from  the  bounty,  if  not  from 
the  justice  of  the  owner  ;  and  of  which,  if  it  were  refused,  a  court  of 
justice  would  go  as  far  as  it  could  go  towards  enforcing  the  payment.^ 
So  it  would  if  a  horse  bad  strayed,  and  was  not  talien  as  an  estray  by  the 
lord  under  his  manorial  rights,  but  was  taken  up  by  some  good-natured 
man  and  taken  care  of  by  him,  till  at  some  trouble,  and  perhaps  at 
some  expense,  he  had  found  out  the  owner.     So  it  would  be  in  every 
other  case  of  finding  that  can  be  stated  (the  claim  to  the  recompense 
differing  in  degree,  but  not  in  principle)  ;  which  therefore  reduces  the 
merits  of  this  case  to  this  short  question,  Whether  every  man  who  finds 
the  property  of  another  wliich  happens  to  have  been  lost  or  mislaid, 
and  voluntarily  puts  himself  to  some  troui)le  and  expense  to  preserve 
the  thing  and  to  find  out  the  owner,  has  a  lien  upon  it  for  the  casual, 
fluctuating,  and  uncertain  amount  of  the  recompense  which  he  may 
reasonably  deserve?     It  is  enough  to  say  that  there  is  no  instance  of 
such  a  lien  having  been  claimed  and  allowed  ;   the  case  of  a  pointer 
doo-,  2  Black.  1117,  was  a  case  in  which  it  was  claimed  and  disallowed, 
and  it  was  thought  too  clear  a  case  to  bear  an  argument.     Principles 
of  pubhc  policy  and  commercial  necessity  support  the  lien  in  the  case 
of  salvage.     Not  only  public  policy  and  commercial  necessity  do  not 
require  that  it  should  be  established  in  tliis  case,  but  very  great  incon- 
venience may  be  apprehended  from  it  if  it  were  to  be  established.     The 
owners  of  this  kind  of  property,  and  the  owners  of  craft  upon  the  river, 
which  lie  in  many  places  moored  together  in  large  numbers,  would  not 
only  have  common  accidents  from  the  carelessness  of  their  servants  to 
guard  against,  but  also  the  wilful  attempts  of  ill-designing  people  to 
turn  their  floats  and  vessels  adrift  in  order  that  they  might  be  paid  for 
flnding  them.     I  mentioned  in  the  course  of  the  cause  another  great 
inconvenience,  namely,  the  situation  in  whicli  an  owner,  seeking  to  re- 
cover his  property  in  an  action  of  trover,  will  be  placed,  if  he  is  at  his 
peril  to  make  a  tender  of  a  sufficient  recompense  before  he  brings  his 
action  ;  such  an  owner  must  always  pay  too  much,  because  he  has  no 
means  of  knowing  exactly  how  much  he  ought  to  pay,  and  because  he 
must  tender  enough.     I  know  there  are  cases  in  which  the  owner  of 
property  must  submit  to  this  inconvenience  ;  but  the  number  of  them 
ought  not  to  be  increased  ;  perhaps  it  is  better  for  the  public  that  these 
voluntary  acts  of  benevolence   from  one  man  to  another,  which  are 
charities  and  moral  duties,  but  not  legal  duties,  should  dej)end  alto- 
gether for  their  reward  upon  the  moral  duty  of  gratitude.     But  at  any 
rate,  it  is  fitting  that  he  who  claims  the  reward  in  such  case  should 
take    upon  himself  the  burthen  of  proving  the  nature  of  the  service 
which  he  has  performed,  and  the  quantum  of  the  recompense  which  he 

1  It  seems  probable  that  in  such  a  case,  if  any  action  could  be  maintained,  it  would 
be  an  action  of  assumpsit  for  work  and  labor,  in  which  the  court  would  imply  a  special 
instance  and  request,  as  well  as  a  promise.  On  a  quantum  meruit,  the  reasonable  ex- 
tent of  the  recompense  would  come  properly  before  a  jury.     Rep. 
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demands,  instead  of  tlirowing  it  npon  the  owner  to  estimate  it  for  liim, 
at  the  hazard  of  being  nonsuited  in  an  action  of  trover. 

Judgment  for  the  plaintiff} 


WENTWORTH    v.   DAY. 
Supreme  Judicial  Court  of  Massachusetts.     1841. 

[Reported  3  Met.  352.] 

This  action,  which  was  trover  for  a  watch,  was  submitted  to  the 
court  on  the  following  statement  of  facts :  — 

The  plaintiff  lost  the  watch  mentioned  in  his  declaration,  about  the 
middle  of  October,  1839,  in  Bradford,  in  the  county  of  f^ssex,  and  put 
the  following  advertisement  into  the  *'  Essex  Banner,"  a  newspaper 
publislied  at  Haverhill,  in  said  county:  "Twenty  dollars  reward. 
Lost,  upon  the  road  from  Haverhill  to  Brighton,  about  two  miles  from 
Haverhill  Briilge,  a  gold  lever  watch.  AVhoever  will  return  it  to  this 
office  shall  receive  the  above  reward.     Francis  Wentworth.     Oct.  12." 

The  watch  was  found,  a  few  days  afterwards,  by  a  minor  son  of  the 
defendant,  who  delivered  it  to  the  defeudant,  and  he  took  the  custody 
of  it  for  his  son,  and  very  soon  afterwards  left  it  at  the  printing  office 
of  the  '•'  Banner,"  in  the  care  of  the  printer,  with  directions  to  deliver 
it  to  the  owner,  on  his  paying  the  twenty  dollars  reward. 

In  the  month  of  January,  1840,  the  plaintiff  returned  to  Haverhill, 
and  on  his  refusing  to  pay  the  twenty  dollars,  the  defendant  resumed 
the  possession  of  the  watch,  and  while  it  was  thus  in  his  possession,  the 
plaintiff  demanded  it  of  him,  but  he  refused  to  deliver  it,  unless  the 
phiinliff  would  pay  him  the  twenty  dollars  for  his  son.  The  plaintiff 
refused  to  do  this,  but  said  he  would  pay  ten  dollars.  The  defendant 
refused  to  deliver  the  watch,  and  the  plaintiff  brought  this  action. 

E.  Ames,  for  the  plaintiff. 

Homer,  for  the  defendant.  • 

Shaw,  C.  J.  Although  the  finder  of  lost  property  on  land  has  no 
right  of  salvage,  at  common  law,  yet  if  the  loser  of  property,  in  order 
to  stimulate  the  vigilance  and  industry  of  others  to  find  and  restore  it, 
will  make  an  express  promise  of  a  reward,  either  to  a  particular  person, 
or  in  general  terms  to  any  one  who  will  return  it  to  him,  and,  in  conse- 
quence of  such  offer,  one  does  return  it  to  him,  it  is  a  valid  contract. 
Until  something  is  done  in  pursuance  of  it,  it  is  a  mere  offer,  and  may 
be  revoked.     But  if,  before  it  is  retracted,  one  so  far  complies  with  it 

1  See  Reeder  v.  Anderson,  4  Dana.  193 ;  Preston  v.  Neale,  12  Gray,  222 ;  Chase  v. 
Corcoran,  106  Mass.  286;  Ton}e  v.  Four  Cribs  of  Lumber,  Taney,  533;  Amori/v.  Flyn, 
10  Johns.  102;  Sheldon  v.  Sherman,  42  N.  Y.  484;  Etter  v.  Edwards, 4,V\^!\XX%,(j?j,idQ; 
Watts  V.  Ward,  1  Oreg.  86.  As  to  finJer  of  a  public  document,  see  De  la  0  v. 
Acoim,  1  N.  M.  226,  236. 
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as  to  perform  the  labor  for  which  the  reward  is  stipulated,  it  is  the  ordi- 
nary case  of  labor  done  on  request,  and  becomes  a  contract  to  pay  the 
stipulated  compensation.  It  is  not  a  gratuitous  service,  because  some- 
thino-  is  done  which  the  party  was  not  bound  to  do,  and  without  such 
offer  might  not  have  done.     Symmes  v.  Frazier,  6  Mass.  344. 

But  the  more  material  question  is,  whether,  under  this  offer  of  re- 
ward, the  finder  of  the  defendant's  watch,  or  tlie  father,  who  acted  in 
his  behalf  and  stood  in  his  right,  had  a  lien  on  the  watch,  so  that  he 
was  not  bound  to  deliver  it  till  the  reward  was  paid. 

A  lien  may  be  given  by  express  contract,  or  it  may  be  implied  from 
general  custom,  from  the  usage  of  particular  trades,  from  the  course  of 
dealing  between  the  particular  paities  to  the  transaction,  or  from  the 
relations  in  which  they  stand,  as  principal  and  factor.  Green  v.  Farmer, 
4  Bur.  2221.  In  Mrkman  v.  Shawcross,  6  T.  E.  14,  it  was  held,  that 
where  certain  dyers  gave  general  notice  to  their  customers,  that  on  all 
goods  received  for  dyeing,  after  sucli  notice,  they  would  have  a  lien  for 
their  general  balance,  a  customer  dealing  with  such  dyers,  after  notice 
of  such  terms,  must  be  taken  to  have  assented  to  them,  and  thereby 
the  goods  became  charged  with  such  lien,  by  force  of  tlae  mutual  agree- 
ment. But  in  many  cases  the  law  implies  a  lien,  from  the  presumed 
intention  of  the  parties,  arising  from  the  relation  in  which  they  stand. 
Take  the  ordinary  case  of  the  sale  of  goods,  in  a  shop  or  otlier  place, 
where  the  parties  are  strangers  to  each  otlier.  By  the  contract  of  sale 
the  property  is  considered  as  vesting  in  the  vendee  ;  but  the  vendor  has 
a  lien  on  tlie  property  for  the  price,  and  is  not  bound  to  deliver  it  till 
the  price  is  paid.  Nor  is  the  purc-haser  bound  to  pay  till  the  goods 
are  delivered.  They  are  acts  to  be  done  mutually  and  bimuUaneously. 
This  is  founded  on  the  legal  presumption  that  it  was  not  the  intention 
of  the  vendor  to  part  with  his  gjods  till  the  price  should  be  paid,  nor 
that  of  the  purchaser  to  part  witli  liis  money  till  he  should  receive  the 
goods.  But  this  presumption  may  be  controlled  by  evidence  proving  a 
different  intent,  as  that  the  buyer  shall  have  credit,  or  the  seller  be  paid 
in  something  other  than  money. 

In  the  present  case,  the  duty  of  the  plaintiff  to  pay  the  stipulated  re- 
ward arises  from  the  promise  contained  in  his  advertisement.  That 
promise  was,  that  whoever  should  return  his  watch  to  the  printing  office 
should  receive  twenty  dollars.  No  other  time  or  place  of  payment  was 
fixed.  The  natural,  if  not  the  necessary  implication,  is  that  the  acts  of 
performance  were  to  be  mutual  and  simultaneous,  —  the  one  to  give 
up  the  watch,  on  payment  of  the  reward  ;  tlie  other  to  pay  the  reward, 
on  receiving  the  watch.  Such  being,  in  our  judgment,  the  nature  and 
legal  effect  of  this  contract,  we  are  of  opinion  that  the  defendant,  on 
being  ready  to  deliver  up  the  watch,  had  a  right  to  receive  the  reward, 
in  behalf  of  himself  and  his  son,  and  was  not  bound  to  surrender  the 
actual  possession  of  it,  till  the  reward  was  paid  ;  and  therefore  a  refusal 
to  deliver  it.  without  such  payment,  was  not  a  conversion. 

It  was  competent  for  the  loser  of  the  watch  to  propose  his  own  terms. 
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He  might  have  promised  to  pa}-  the  reward  at  a  given  time  after  the 
watch  shoukl  have  been  restored,  or  in  any  other  manner  inconsistent 
with  alien  for  the  reward  on  the  article  restored;  in  which  case,  no 
such  lien  would  exist.  The  person  restoring  the  watch  would  look  only 
to  the  personal  responsibility  of  the  advertiser.  It  was  for  the  latter  to 
consider  whether  such  an  offer  would  be  equally  efhcacious  in  bringing 
back  his  lost  property,  as  an  olfer  of  a  reward  secured  by  a  pledge  of 
the  property  itself ;  or  whether,  on  the  contrary,  it  would  not  alford 
to  the  finder  a  strong  temptation  to  conceal  it.  With  these  motives 
before  him,  he  made  an  offer  to  pay  the  reward  on  the  restoration  of 
the  watch ;  and  his  subsequent  attempt  to  get  the  watch,  without  per- 
forming his  promise,  is  equally  inconsistent  with  the  rules  of  law  and 
the  dictates  of  justice. 

The  circumstance,  in  this  case,  that  the  watch  was  found  by  the  de- 
fendant's son,  and  by  him  delivered  to  his  father,  makes  no  difference. 
Had  the  promise  been  to  pay  the  finder,  and  the  suit  were  brought  to 
recover  the  reward,  it  would  present  a  different  question.  Here  the  son 
delivered  the  watch  to  the  father,  and  authorized  the  father  to  receive 
the  reward  for  him.  If  the  son  had  a  right  to  detain  it,  the  father  had 
the  same  right,  and  his  refusal  to  deliver  it  to  the  owner,  without  pay- 
ment of  the  reward,  was  no  conversion. 

Judgment  for  the  defendant.^ 


WILSON   V.   GUYTON. 
Court  of  Appeals  of  Maryland.     1849. 

{Reported  8  Gill,  213.] 

Appeal  from  Harford  County  Court. 

This  was  an  action  of  replevin,  instituted  by  the  appellee,  for  the 
recovery  of  a  horse  which  had  strayed  from  the  possession  of  the 
plaintiff,  and  had  been  taken  up  by  one  William  H.  Pearce,  and  was 
retained  by  the  defendant  as  Pearce's  agent.     The  plea  was  no7i  cepit. 

At  the  trial,  the  defendant  proved  that  the  plaintiff  was  the  owner  of 
the  horse  in  question,  and  that  having  lost  said  horse  in  the  month  of 
July,  1847,  the  plaintiff  offered  a  liberal  reward,  by  advertisement,  to 
any  one  who  would  take  up  said  horse,  and  deliver  him  to  the  plaintiff; 
and  that  said  Pearce,  after  said  advertisement,  and  in  consequence 
thereof,  took  up  said  horse,  and  offered  to  deliver  him  to  the  plaintiff, 
upon  said  plaintiff's  paying  $3,  as  the  reward  for  such  taking  up.  He 
also  further  proved,  that  plaintiff  admitted  that  the  sum  of  $3  was  a 
reasonable  reward,  and  within  the  terms  of  the  advertisement,  and  tliat 
defendant  held  said  horse  at  the  time  the  writ  was  issued  in  this  case, 

1  Cummings  v.  Gann,  52  Pa.  484,  accord. 
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as  the  agent  of  said  Pearce.  The  defendant  then  prayed  the  court  to 
direct  the  jury,  "  that  unless  the  plaintiff  proved,  or  offered  proof  that 
he  had,  before  the  institution  of  this  suit,  paid  the  said  63,  the  rewai-d 
aforesaid,  or  tendered  or  offered  to  pay  tlie  same,  the  said  plaintiff  is 
not  entitled  to  recover."  Which  direction  the  court  (Archer,  C.  J.,  and 
Furviance,  A.  J.)  refused  to  give,  but  instructed  the  jury,  that  the  said 
William  H.  Fearce  had  no  right  to  retain  said  horse  till  the  said  reward 
was  paid.  The  defendant  excepted,  and  the  verdict  and  judgment 
being  against  him,  appealed  to  this  court. 

The  cause  was  argued  before  Dorset,  C.  J.,  Chambers,   Spence, 
Magkuder,  Martin,  and  Frick,  JJ- 

By  OtliO  Scott,  for  the  appellant,  and 

By  H.  W.  Archer,  for  the  appellee. 

Dorset,  C.  J.,  delivered  the  opinion  of  this  court.  The  doctrine  of 
lien  is  more  favored  now  than  formerly  ;  and  it  is  now  recognized  as  a 
general  principle,  that  wherever  the  party  has,  by  his  labor  or  skill,  &c., 
improved  the  value  of  property  placed  in  his  possession,  he  has  a  lien 
upon  it  until  paid.  And  liens  have  been  implied  when,  from  the 
nature  of  the  transaction,  the  owner  of  the  property  is  assumed  as  hav- 
ing designed  to  create  them,  or  when  it  can  be  fairly  inferred,  from 
circumstances,  that  it  was  the  understanding  of  the  parties  that  they 
should  exist.  The  existence  of  liens  has  also  been  sustained  where 
they  contributed  to  promote  public  policy  and  convenience.  If  any 
article  of  personal  property  has  been  lost,  or  strayed  away,  or  escaped 
from  its  owner,  and  he  offers  a  certain  reward,  payable  to  him  who 
shall  recover  and  deliver  it  back  to  his  possession,  it  is  but  a  just 
exposition  of  his  offer,  that  he  did  not  expect  that  he  who  had  expended 
his  time  and  money  in  the  pursuit  and  recovery  of  the  lost  or  escaped 
property,  would  restore  it  to  him,  but  upon  the  payment  of  the  proffered 
reward,  and  that  as  security  for  this,  he  was  to  remain  in  possession  of 
the  same  until  its  restoration  to  its  owner,  and  then  the  payment  of  the 
reward  was  to  be  a  simultaneous  act.  It  is  no  forced  construction  of 
his  act,  to  say  that  he  designed  to  be  so  understood  by  him  who  should 
become  entitled  to  the  reward.  It  is,  consequently,  a  lien  created  by 
contract.  It  is  for  the  interest  of  property  holders  so  to  regard  it.  It 
doubles  their  prospect  of  a  restoration  to  their  property.  To  strangers 
it  is  everything ;  for  few,  indeed,  would  spend  their  time  and  money, 
and  incur  the  risks  incident  to  bailment,  but  from  a  belief  in  the  ex- 
istence of  such  a  lien.  Public  convenience,  sound  policy,  and  all  the 
analogies  of  the  law,  lend  their  aid  in  support  of  such  a  principle.  Nor 
are  we  without  an  express  authority  upon  this  subject.  In  Wentworth 
v.  Day,  3  Metcalf,  352,  the  Supreme  Court  of  Massachusetts  decided, 
"  that  a  finder  of  lost  property,  for  the  restoration  of  which  the  owner 
has  offered  a  reward,  has  a  lien  on  the  property,  and  may  retain  pos- 
session of  it,  if,  on  his  offer  to  restore  it,  the  owner  refuses  to  pay  the 
reward." 

But,  in  the  case  before  us,  there  is  no  ground  for  the  implication  of 
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such  a  lien  from  the  compact  of  tlie  i)arties.  There  was  no  fixed  or 
certain  reward  otlered  by  the  owner,  to  be  paid  on  the  dehvery  of  his 
property.  His  offer  was  to  pay  a  "  liberal  reward."  Who  was  to  be 
the  arbiter  of  the  liberality  of  the  offered  reward?  It  cannot  be  sup- 
posed that  the  owner,  by  his  offer,  designed  to  constitute  the  recoverer 
of  his  property  the  exclusive  judge  of  the  amount  to  be  paid  him  as  a 
reward.  And  it  is  equally  unreasonable  and  unjust,  to  say  that  the 
owner  should  be  such  exclusive  judge.  In  the  event  of  a  difference  be- 
tween them,  upon  the  subject,  the  amount  to  be  paid  must  be  ascer- 
tained by  the  judgment  of  the  appropriate  judicial  tribunal.  Tliis 
would  involve  the  delays  incident  to  litigation,  and  it  would  be  a  gross 
perversion  of  the  intention  of  the  owner  to  infer,  from  his  offered  re- 
ward, an  agrcement  on  his  part,  that  he  was  to  be  kept  out  of  the  pos- 
session of  his  property  till  all  the  delays  of  litigation  were  exhausted. 
To  the  bailee  thus  in  possession  of  property,  such  a  lien  would  rarely 
be  valuable,  except  as  a  means  of  oppression  and  extortion  ;  and,  there- 
fore, the  law  will  never  infer  its  existence  either  from  the  agreement  of 
the  parties,  or  in  furtherance  of  public  convenience  or  policy. 

Judgment  affirmed. 


B.   Rights  of  Finder  against  Third  Person, 

ARMORY   V.   DELAMIRIE. 

Nisi  Pkius,  before  Pratt,  C.  J.     1722. 

[Reported  1  Stra.  505] 

The  plaintiff  being  a  chimney  sweeper's  bo}'  found  a  jewel  and  car- 
ried it  to  the  defendant's  shop  (who  was  a  goldsmith)  to  know  what  it 
was,  and  delivered  it  into  the  hands  of  the  apprentice,  who  under  pre- 
tence of  weighing  it,  took  out  the  stones,  and  calling  to  the  master  to 
let  him  know  it  came  to  three  halfpence,  the  master  offered  the  boy  the 
money,  who  refused  to  take  it,  and  insisted  to  have  the  thing  again  ; 
whereupon  the  apprentice  delivered  him  back  the  socket  without  the 
stones.     And  now  in  trover  against  the  master  these  points  were  ruled. 

1.  Tiiat  the  finder  of  a  jewel,  though  he  does  not  b}'  such  finding 
acquire  an  absolute  property  or  ownership,  yet  he  has  such  a  property 
as  will  enable  him  to  keep  it  against  all  but  the  rightful  owner,  and  con- 
sequently may  maintain  trover. 

2.  That  tlie  action  well  lay  against  the  master  who  gives  a  credit  to 
his  apprentice,  and  is  answerable  for  his  neglect.  Jones  v.  Hart,  Salk. 
441  ;  Cor.  Holt,  C.  J.;  Mead  v.  Hamond,  1  Stra.  505;  Grammars. 
Nixon,  lb.  653. 

3.  As  to  the  value  of  the  jewel,  several  of  the  trade  were  examined 
to  prove  what  a  jewel  of  the  finest  water  that  would  fit  the  socket  would 
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be  worth  ;  and  the  Chief  Justice  directed  the  jur}',  that  unless  the  de- 
fendant did  pi'oduce  the  jewel,  and  show  it  not  to  be  of  the  finest  water, 
tliey  should  presume  the  strongest  against  him,  and  make  the  value  of 
the  best  jewels  the  measure  of  their  damages  ;  wliich  they  accordingly 


BRIDGES   V.   HAWKESWORTH. 
Queen's  Bench.     1851. 

[Reported  15  Jur.  1079.] 

This  was  an  appeal  against  a  decision  of  the  judge  of  the  County 
Court  of  Westminster.  The  following  facts  appeared  upon  the  case 
stated  and  signed  by  the  judge  :  In  October,  1847,  the  plaintiff,  who 
was  town  traveller  to  Messrs.  Rae  &  Co.,  called  at  Messrs.  Byfield  & 
Hawkesworth's  on  business,  as  he  was  in  the  habit  of  doing,  and  as  he 
was  leaving  the  shop  he  picked  up  a  small  parcel  which  was  lying  upon 
the  floor.  He  immediately  showed  it  to  the  shopman,  and  opened  it  in 
his  presence,  when  it  was  found  to  consist  of  a  quantity  of  Bank  of 
England  notes,  to  the  amount  of  £G5.  The  defendant,  who  was  a  part- 
ner in  the  firm  of  Byfield  &  Hawkesworth,  was  then  called,  and  the 
plaintiff  told  him  he  had  found  the  notes,  and  asked  the  defendant  to 
keep  them  until  the  owner  appeared  to  claim  them.  The  defendant 
caused  advertisements  to  be  inserted  in  the  Times  newspaper,  to  the 
effect  that  bank  notes  had  been  found,  and  the  owner  might  have  them 
on  giving  a  proper  description  and  paying  the  expenses.  No  person 
having  appeared  to  claim  them,  and  three  years  having  elapsed  since 
they  were  found,  the  plaintiff  applied  to  the  defendant  to  have  the 
notes  returned  to  him,  and  offered  to  pay  the  expenses  of  the  advertise- 
ments, and  to  give  an  indemnity.  The  defendant  had  refused  to  deliver 
them  up  to  the  plaintiff,  and  an  action  had  been  brought  in  the  County 
Court  of  Westminster  in  consequence  of  that  refusal.  The  case  also 
found  that  the  plaintiff,  at  the  time  he  delivered  over  the  notes  to  the 
defendant,  did  not  intend  to  divest  himself  of  any  title  that  he  might 
have  to  them.  The  judge  had,  upon  these  facts,  decided  that  the 
defendant  was  entitled  to  the.custody  of  the  notes  as  against  the  plain- 
tiff, and  gave  judgment  in  his  favor  accordingly.  It  was  to  review 
this  decision  tliat  the  present  appeal  had  been  brought. 

Gray  (Ileath  with  him)  for  the  appellant.  The  plaintiff,  by  finding 
the  notes  in  question,  acquired  a  title  to  them  against  the  wiiole  world, 
except  the  true  owner.  Armory  v.  Delcunirie,  1  Str.  504;  1  Smith's 
L.  C.  151  (6th  ed.)  315.  Having  found  them,  he  delivered  them  to  the 
defendant  for  a  special  purpose  only,  and  never  intended  to  part  with 

1  See  Brandon  v.  Planters'  Bank,  1  Stew.  .320;  Williams  v.  Crum,  27  Ala.  <^i 
Duncan  v.  Stear,  11  Wend.  54;  Banoick  v.  Bancick,  11  Ired.  80. 
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his  property  therein.  The  judge  appears  to  have  decided  the  case  upon 
the  ground  that  tliey  were  found  in  the  house  of  another  ;  l)ut  tliat 
makes  no  difference.  If  they  had  been  found  in  the  highway  tiiey 
■wonhl  have  been  the  property  of  the  finder,  except  as  against  the  true 
owner;  and  yet  the  highway  is  the  private  property  of  some  one,  sub- 
ject to  the  right  of  tlie  public  to  pass  over  it.  Suppose  they  had  been 
found  in  the  yard  of  the  defendant,  then  tliey  could  be  lawfully  retained 
as  against  him  ;  he  might  have  had  an  action  of  trespass  for  entering 
the  yard,  but  not  any  action  founded  on  the  possession  of  the  goods. 
How  did  the  defendant  acquire  any  property  therein?  The  mere  fact 
of  the  notes  having  been  dropped  on  the  floor  of  his  shop  did  not  give 
it  to  him.  [Patteson,  J.  If  one  enters  a  cab,  and  takes  away  a  par- 
cel left  there  by  a  former  passenger,  the  property  might  be  laid  in  the 
cab-owner  in  an  indictment  for  the  felony.  Wightmax,  J.  If  the  notes 
had  been  left  on  a  chair,  and  the  customer  coming  in  had  merely  lifted 
them  off,  would  they  have  become  his  property?  They  were  not  lost 
in  the  ordinar}'  sense  of  the  terra,  but  were  there  in  conspectu  omnium. 
You  sa}-  that  any  one  taking  possession  of  them,  although  they  were  in 
one  sense  in  the  possession  of  the  shopkeeper,  acquires  a  title  to  them, 
except  as  against  the  true  owner.]  Yes.  Perhaps  an  indictment 
would  lie  for  stealing  the  goods  of  a  person  unknown;  but  here  the 
owner  of  the  shop,  not  having  taken  possession,  could  not  la}-  the  prop- 
erty in  himself.  [Patteson,  J.  Is  there  an}-  instance  of  indicting  a 
person  for  stealing  the  goods  of  a  person  unknown  ?  If  the  owner  be 
unknown,  could  felony  be  committed  in  respect  of  the  goods?  There 
might  probably  be  an  indictment  for  a  robbery  of  a  person  unknown.] 
The  man  who  first  picked  up  the  notes  would  be  the  finder,  even 
although  the  owner  of  the  shop  should  first  see  them.  Puffendorf,  lib. 
4,  c.  6,  §  8,  shows  that  the  bare  seeing,  or  the  knowing  where  lost 
goods  are,  is  not  sufficient.  [Wightmax,  J.  You  must  go  further, 
and  show  that  their  being  in  the  shop  of  the  defendant  makes  no  differ- 
ence. Blackstone  says,  that  whatever  movables  are  found  on  the  face 
of  the  earth  belong  to  the  first  occupier.]  That  would  be  so  where  no 
owner  appears;  it  would  be  the  same,  as  between  the  finder  and  the 
rest  of  the  world,  as  if  there  were  no  owner.  Blackstone  (1  Com.  296), 
speaking  of  treasure  trove,  says,  "  Such  as  is  casually  lost  or  unclaimed 
still  remains  the  right  of  the  fortunate  finder."  That  was  an  express 
authority  for  the  general  rule  ;  and  if  the  other  side  contended  that  the 
notes  being  found  in  a  man's  house  made  any  difference,  it  lay  upoa 
them  to  establish  that  proposition.  [Patteson,  J.  In  Puffendorf, 
lib.  4,  c.  6,  §  13,  it  is  said,  "  He  who  hath  hidden  treasure  in  another's 
ground,  without  acquainting  the  lord  of  the  soil,  is  judged  to  have 
slipped  his  opportunity  ;  .  .  .  but  if  the  ground  belongs  to  another, 
then  the  finder  seems  engaged  by  his  conscience  to  inquire,  at  least 
indirectly,  of»him  concerning  the  matter,  because,  without  this,  it  cannot 
certainly  be  known  but  that  the  money  was  laid  there  by  the  master  of 
the  place  only  for  the  greater  security,  or  by  some  person  else  with  his 
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privity  and  consent."  From  which  it  would  appear,  that  if  it  were  laid 
there  without  the  consent  or  privity  of  the  owner  of  the  soil,  he  would 
not  be  entitled  to  it.  These  notes  were  certainly  not  intrusted  to  the 
defendant  —  they  were  lost]  By  the  law  of  nature,  a  finder  acquires 
property  by  taking  possession  of  the  goods  found,  and  those  cases  in 
which  the  property  is  given  to  the  State  or  to  particular  individuals  are 
exceptions  upon  the  law  of  nature.  In  Reg.  v.  Kerr,  8  Car.  &  P.  176, 
it  was  held,  "  that  a  servant  who  had  found  some  bank  notes  in  her 
master's  house  ought  to  have  inquired  of  him  whether  they  were  his  or 
not."  Those  were  her  master's  notes,  which  brought  the  facts  within 
the  rule  laid  down  by  Puffendorf  where  the  owner  of  property  is  known. 
It  therefore  does  not  apply  to  this  case.  But  if  the  other  side  were 
right,  the  servant  would  be  equally  guilty  of  felony  whether  they  were 
her  master's  notes  or  not.  They  must  put  it  upon  the  ground  of  a 
special  property  in  the  owner  of  the  house  ;  and  if  so,  the  servant 
would  be  guilty  of  felony  whether  she  made  inquiry  as  to  the  true  owner 
or  not ;  but  a  finder  is  not  guilty  of  larceny  where  he  has  no  reasonable 
opportunity  of  knowing  the  owner,  because  the  articles  found  belong 
to  him,  whatever  may  be  his  intention  at  the  time  of  taking  them. 
[Patteson,  J.  If  goods  were  found  in  an  inn,  it  would  be  diffL-rent. 
There  a  special  property  is  vested  in  the  innkeeper  by  reason  of  his 
liability.  In  3Ierry  v.  Green,  7  M.  &  W.  623,  it  was  held,  that  there 
might  be  property  in  a  person  of  goods,  although  he  did  not  know  of 
its  existence.  There  a  bureau  was  bought  at  an  auction,  and  a  purse 
of  money  was  found  in  a  secret  drawer  therein  ;  and  it  was  held  that  it 
belonged  to  the  seller,  although  he  knew  nothing  of  it.  That  and 
Carhcright  v.  Green,  8  Ves.  405,  appear  to  be  the  nearest  to  the 
present  case.]  In  Merry  \.  Gree)i,  the  money  was  not  lost  —  it  was 
entirely  inclosed  in  a  chattel  belonging  to  tlie  seller ;  here  the  loss  and 
the  finding  are  stated  in  the  case.  The  defendant,  to  have  any  right, 
must  have  indicated  his  intention  to  take  possession  before  the  other 
did.  If  the  shopkeeper  had  placed  it  on  one  side  until  he  found  the 
owner,  it  would  have  been  different ;  but  here  the  plaintiff  is  the  finder. 
As  to  the  notes  being  found  in  the  shop,  that  reduces  it  merely  to  a 
question  of  degree  ;  a  shop  is  more  private  than  a  field,  a  field  more 
private  than  a  highway;  but  the  fact  of  the  articles  found  being  upon 
the  soil  of  another  does  not  prevent  them  from  becoming  the  property 
of  the  finder.  The  defendant  had  not  made  himself  liable  to  the  true 
owner.  Isaac/c  v.  Clark,  2  Bulst.  312,  shows  "  that  when  a  man  dotii 
find  goods,  he  is  bound  to  answer  him  that  hath  the  property."  The 
defendant  received  the  notes  only  for  tlic  purpose  of  advertising  them, 
and  restoring  them  to  the  true  owner,  if  he  should  appear.  [He  also 
cited  Sutton  v.  Moody,  1  Ld.  Raym.  250.] 

Heath  offered  to  address  the  court  on  the  same  side,  but  it  was 
decided  that  only  one  counsel   could  be  heard  on  each  side. 

Hake,  for  the  respondent.     The  plaintiff  could  not  acquire  property 
in  these  notes  by  merely  picking  them  up ;  and  if  he  could  he  had  in 
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this  case  divested  himself  of  that  property  b}'  handing  them  over  to  the 
defendant,  thereb}'  making  him  the  principal  in  the  matter,  and  invest- 
ing him  with  the  responsibility  of  a  finder.  Tlie  notes,  if  they  were  in 
truth  the  property  of  a  customer,  came  into  the  shop  by  leave  of  the 
owner  of  the  shop.  Dig.  lib.  41,  De  Acq.  Re.  Dom.,  tit.  1.  [Patte- 
sox,  J.  That  assumes  tliat  they  are  dei)Osited  intentionally  ;  in  wliich 
case  there  can  be  no  doubt  whatever.]  Savigny,  in  his  celebrated 
Treatise  on  the  Law  of  Possession  (translated  by  Sir  Edward  Perry), 
§  18,  states  that  the  principle  of  the  rule  is  easily  to  be  discovered. 
The  maxim  is,  "  Vacua  est  quam  nemo  detinet."  Here  t\\c  jus  deten- 
tionis  was  in  the  defendant,  and  there  was  no  vacancy  of  possession. 
If  the  goods  had  been  of  larger  bulk,  the  owner  of  the  house  might  have 
distrained  them  damage  feasant,  and  no  one  could  have  taken  them 
from  liis  custody.  If  a  scintilla  of  dominion  might  be  exercised  by  the 
sho[)keeper,  they  could  not  vest  in  the  finder.  [Patteson,  J.  Savigny 
speaks  of  raonc}'  buried  in  the  land  ;  but  liow  is  it  if  it  be  in  m}-  house? 
The  expression  "  If  I  know  where  it  is,  I  possess  it,  without  the  act  of 
taking  it  from  its  place  of  concealment"  (p.  1G3,  note  e),  seems  to 
make  tlie  question  of  property  turn  upon  a  mere  chance.]  That  doubt 
is  answered  by  the  case  of  Merry  v.  Green.  In  many  instances  prop- 
erty is  held  to  belong  to  the  owner  of  tlie  soil,  though  he  does  not  know 
of  it,  as  in  the  case  in  Lord  Raymond.  In  Toplady  v.  Stalye^  St}-. 
1G5,  RoUe,  C.  J.,  says,  "  If  cattle  be  stolen,  and  put  into  ray  ground, 
I  may  take  them  damage  feasant."  If  the  owner  could  not  take  them 
away,  how  could  a  stranger  do  so?  Anon.,  1  Bulst.  96.  In  the  Year 
Book,  12  Hen.  8,  9,  it  is  said,  "  that  the  owner  of  a  forest  is  the  owner 
of  the  wild  creatures  therein  ratione  loci.^^  In  Reg.  v.  Kerr,  Parke,  B., 
asks,  "  What  if  I  drop  a  ring,  is  my  servant  to  take  it  away?  "  Sup- 
pose my  guest  loses  his  ring,  is  the  servant  finding  it  at  liberty  to  keep 
it?  Has  not  the  owner  of  the  house  a  right  to  take  it  from  him? 
[WiGiiTMAN,  J.  In  that  case  there  would  be  no  question  about  the 
property.]  If,  in  Armory  v.  Delcimirie,  the  sweep  had  been  employed 
to  sweep  a  chimney,  and,  having  entered  a  house  for  that  purpose,  had 
picked  up  a  jewel  therein,  he  could  not  have  claimed  it.  In  the  case  of 
a  wreck,  the  lord,  before  seizure,  has  a  constructive  possession.  In 
Smith  V.  Milles,  1  T.  R.  480,  Ashurst,  J.,  says,  "  The  right  is  in  the 
lord,  and  a  constructive  possession,  in  respect  of  the  thing  being  within 
the  manor  of  which  he  is  lord."  [Patteson,  J.  That  is  a  manorial  right, 
and  does  not  apply  to  anv  other  person.  Wightman,  J.  In  the  pref- 
ace to  Savign}'  a  difficulty  is  suggested  in  the  passage  quoted  from  Mr. 
Bentham  :  "A  street  porter  enters  an  inn,  puts  down  his  bundle  upon 
the  table,  and  goes  out ;  one  person  puts  his  hand  upon  the  bundle  to 
examine  it,  another  puts  his  to  carry  it  awa}',  saving,  '  It  is  mine.'  The 
innkeeper  runs  to  claim  it,  in  opposition  to  tliem  both.  The  porter 
returns,  or  does  not  return.  Of  these  four  men,  who  is  in  possession 
of  the  bundle?  "]  In  that  case  the  innkeeper  has  the  property  rcttione 
loci  et  impoteiitice.     The  parcel  cannot  fly  away.     In  Isaach  v.  Clark, 
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Lord  Coke  says  the  finder  has  it  in  his  election  to  take  the  goods  or 
not  into  his  ciistod}'.     Did  the  plaintitF  take  to  hiinseU"  the  charge  of 
tliese  notes,  or  make  liimself  liable  for  the  advertisements.      [Wigiit- 
M  vN,  J.     If  the  plaintiff  had  merely  showed  them  to  the  defendant,  and 
said  he  would  keep  tliem,  could  the  defendant  have  sued  him  for  them ':] 
Yes  ;  by  reason  of  their  being  found  in  the  house  he  had  a  construeiivo 
possession,  and  also  something  less  than  a  [)ossession,  —  a  jus  chte:,- 
tionis.     Burn  v.  Iforn's,   4  Tyr.   485,   shows  that  the  defendant  was 
responsible  to  the  true  owner.     In  the  Case  of  Swans ^  7  Rep.   17  1>, 
Lord  Coke  says  that  a  possessory  right  is  obtained  in  wild  animals 
ratione  loci  et  impotentim  —  that  is,  so  long  as  they  do  not  or  cannot 
fly  away.     The  reason  of  these  decisions  is  given  by  Savigny  (p.  1G3), 
—  "A  movable  becomes  connected  with  an  immovable  without,  never- 
theless, being  incorporated   with    it."      Semaynes    Case,  5   Rep.  93, 
shows  that  a  h(nise  protects  all  goods  lawfully  there  ;  and  it  is  to  be 
inferred  that  it  displaces  all  right  in  a  finiler.     The  maxim  of  the  civil 
law  is,   Si  in  meam  potestateni  perce)dt,  metis  /actus  sit.     Savigny 
(p.  16'J)  comments  upon  it  —  "  Possession  of  a  thing  may  be  acquired 
simply  by  the  fact  of  its  having  been  delivered  at  one's  own  residence, 
even  though  we  are   absent   from   the   house  at  the  time."      [Wight- 
man,  J.     There  they  were  directed  to  the  house  :  here,  if  the  finder  had 
put  the  notes  into  his  own  pocket,  the  owner  of  the  shop  would  not 
have  known  of  them.     If  you  can  put  any  case  where  the  goods  came 
into  the  house  without  the  knowledge  of  the  owner  of  the  liouse,   it 
would  be  in  point.     Patteson,  J.     If  property  is  intentionally  in  my 
house,  it  is  certainly  in  my  possession.]     There  is  a  distinction  between 
property  obvious  on  the  surface  of  the  soil  and  what  is  buried.     In  the 
former  case  it  is  supposed  that  it  will  be  seen  by  the  owner  or  his  ser- 
vants ;  but  if  it  is  buried,  the  next  owner  is  as  hkely  to  find  it  as  the 
former  one  (Savigny,  169).     The  passages  in  Blackstone  cited  on  the 
other  side  put  the  question  upon  the  intention  of  the  true  owner  to  come 
back  and  claim  the  goods.     By  our  old  law  goods  found  were  to  be 
delivered  to  justices;  and  in  Dent.  c.  22,  we  read,  "  Goods  found  should- 
be  kept  near  where  they  are  lost."     In  Ber/.  v.   T/mrborn,  2  Car.   & 
K.  831,  it  was  held,  that  to  prevent  the  taking  of  goods  from  being 
larceny,  it  is  essential  that  they  should  be  taken  in  such  a  place  and 
under  such  circumstances  as  that  tlie  owner  would  be  reasonably  pre- 
sumed to  have  abandoned  them.     In  5  Rep.  109  a,  it  is  said,  "If  one 
steal  my  goods  and  throw  them  into  the  house  of  another,  they  are  not 
waifs."     So  in  Com.   Dig.,   "  Waif."     This  case  is  undistinguishable 
from  one  where  goods  are  left  at  an  inn,  and  the  relation  of  landlord 
and  guest  has  ceased  ;  if  the  goods  are  then  stolen,  the  iinikecper  is  not 
liable.     The  act  of  talking  possession  of  the  notes  by  the  plaintiff  did 
not  render  him  chargeable  to  the  true  owner,  nor  confer  a  property 
upon  him.     Dig.,  lib.  41,  tit.  1,  De  Acq.   Re.  Dom.  ;  Jlai/  v.  Hnrrej/, 
13  East,   197.     If  no  engagement  be  exacted  to  redeliver,  the   parly 
delivering  cannot  sue  while  the  trust  remains  open.     The  defendant 
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may  set  up  a  Jus  ieriii ;  he  is  liable  to  tlie  true  owner,  and  ought  not 
to  be  liable  to  two  in  respect  of  one  interest.  lie  advertised  that  the 
notes  could  be  had  at  his  shop,  and  incurred  liability  for  the  advertise- 
ments. [He  also  cited  Ogle  v.  Atkinson,  5  Taunt.  759,  and  Temple- 
man  V.  Case,  10  Mod.  24.] 

Gray,  in  reply,  cited  Savigny,  170 — ''Every  case  of  possession  is 
founded  on  the  state  of  consciousness  of  unlimited  physical  power." 

Cur.  adv.  vult. 

Patteson,  J.,  now  delivered  the  following  judgment:  The  notes 
which  are  the  subject  of  this  action  were  incidentally  droi)ped,  by  mere 
accident,  in  the  shop  of  the  defendant,  by  the  owner  of  them.  The 
facts  do  not  warrant  the  supposition  that  they  had  been  deposited  there 
intentionally,  nor  has  the  case  been  put  at  all  upon  that  ground.  The 
plaintiff  found  them  on  the  floor,  they  being  manifestly  lost  by  some 
one.  The  general  right  of  the  finder  to  any  article  which  has  been  lost, 
as  against  all  the  world,  except  the  true  owner,  was  established  in  the 
case  of  Armor//  v.  Delnmirie,  which  has  never  been  disputed.  This 
right  would  clearly  have  accrued  to  the  plaintiff  had  the  notes  been 
picked  up  by  him  outside  the  shop  of  the  defendant;  and  if  he  once 
had  the  right,  the  case  finds  that  he  did  not  intend,  by  delivering  the 
notes  to  the  defendant,  to  waive  the  title  (if  any)  which  he  had  to 
them  but  the}'  were  handed  to  the  defendaiit  merely  for  the  purpose  of 
delivering  them  to  the  owner,  should  he  ajjpear.  Nothing  that  was 
done  afterwards  has  altered  the  state  of  tilings;  the  advertisements 
inserted  in  the  newspaper,  referring  to  the  defendant,  had  the  same 
object;  the  plaintiff  has  tendered  the  expense  of  those  advertisements 
to  the  defendant,  and  offered  him  an  indemnit}'  against  an^-  claim  to  be 
made  b}'  the  real  owner,  and  has  demanded  the  notes.  The  case, 
therefore,  resolves  itself  into  the  single  point  on  which  it  appears  that 
the  learned  judge  decided  it,  namelv,  whether  the  circumstance  of  the 
notes  being  found  inside  the  defendant's  shop  gives  him,  the  defendant, 
the  right  to  have  them  as  against  the  plaintiff,  who  found  them.  There 
is  no  authority  in  our  law  to  be  found  directly  in  point.  Perhaps  the 
nearest  case  is  that  of  3Ierry  v.  Green,  but  it  differs  in  manv  respects 
from  the  present.  We  were  referred,  in  the  course  of  the  argument,  to 
the  learned  works  of  Von  Savigny,  edited  b}'  Cliief  Justice  Perry;  but 
even  this  work,  full  as  it  is  of  subtle  distinctions  and  nice  reasonings, 
does  not  afford  a  solution  of  the  present  question.  It  was  well  asked, 
on  the  argument,  if  the  defendant  has  the  right,  ichen  did  it  accrue  to 
him?  If  at  all,  it  must  have  been  antecedent  to  the  finding  by  the 
plaintiff,  for  that  finding  could  not  give  the  defendant  any  right.  If 
the  notes  had  been  accidentall}'  kicked  into  the  street,  and  there  found 
by  some  one  passing  by,  could  it  be  contended  that  the  defendant  was 
entitled  to  them  from  the  mere  fact  of  their  being  originally  dropped  in 
his  shop?  If  the  discover}' had  never  been  communicated  to  the  de- 
fendant, could  the  real  owner  have  had  anv  cause  of  action  against  him 
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because  they  were  found  in  his  house?  Certainly  not.  Tlie  notes 
never  were  in  the  custodj*  of  the  defendant,  nor  within  tlie  protection 
of  liis  house,  before  they  were  found,  as  they  would  have  been  had  thev 
been  intentionally  deposited  there;  and  the  defendant  has  come  under 
no  responsibility,  except  from  the  communication  made  to  him  bj"  the 
plaintiff,  the  finder,  and  the  steps  taken  by  way  of  advertisement. 
These  steps  were  real!}'  taken  by  the  defendant  as  the  agent  of  the 
plaintiff,  and  he  has  been  offered  an  indemnit}',  the  sufficienc}'  of  which 
is  not  disputed.  We  find,  therefore,  no  circumstances  in  this  case  to 
take  it  out  of  the  general  rule  of  law,  that  the  finder  of  a  lost  article  is 
entitled  to  it  as  against  all  persons  except  the  real  owner,  and  we  think 
that  that  rule  must  prevail,  and  that  the  learned  judge  was  mistaken  in 
holding  that  the  place  in  which  the}'  were  found  makes  any  legal  differ- 
ence. Our  judgment,  therefore,  is,  that  the  plaintiff  is  entitled  to  these 
notes  as  against  the  defendant ;  that  the  judgment  of  the  court  below 
must  be  reversed,  and  judgment  given  for  the  plaintiff  for  £50.  Plain- 
tiff to  have  the  costs  of  appeal.  Judgment  accordingly} 


BARKER  V.   BATES. 
SuPREjrE  Judicial  Court  of  Massachusetts.     1832. 

[Reported  13  Pick.  255.] 

Trespass.  The  plaintiff  declared  in  his  first  count  that  the  defend- 
ants broke  and  entered  his  close,  and  that  being  so  entered,  they  took 
and  carried  away  a  stick  of  timber  there  found.  The  second  count  was 
for  taking  and  carrying  away  the  stick  of  limber. 

At  the  trial,  before  iShaw,  C.  J.,  it  appeared  that  the  plaintiff  was  the 
owner  of  a  farm  in  the  town  of  Scituate,  within  the  limits  of  the  old 
colony  of  Plymouth,  bounded  easterly-  b}-  the  sea,  which  farm  included 
two  pieces  of  land  conve3-ed  to  the  United  States  as  hereafter  men- 
tioned, and  that  at  the  time  of  the  commission  of  the  supposed  tres- 
pass, he  remained  the  owner  of  all  of  the  farm,  excepting  the  parts  so 
conve3-ed. 

In  1811  an  act  was  passed  b}-  the  Legislature  of  Massachusetts  (St. 
1810,  c.  54)  providing  that  the  United  States  might  purchase  or  take 
an}'  tracts  of  land,  not  exceeding  six  acres,  which  should  be  necessary 
for  the  lighthouse  authorized  to  be  erected  at  the  entrance  of  the  harbor 
of  Scituate,  reserving  to  this  Commonwealth  exclusive  jurisdiction  over 
the  land,  except  so  far  as  might  be  necessar}^  to  enable  the  United  States 
to  carry  their  object  into  effect. 

In  pursuance  of  this  act  certain  commissioners  appraised  and  set  off 
to  the  United  States  the  two  parcels  of  land  above  mentioned.     The 

1  See  Bowen  v.  Sullivan,  62  Ind.  281,  the  head-note  of  which  is  inaccurate. 
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bouiuUiries  of  the  first  i);vicel  were  described  as  beginning  at  a  stake  and 
stones,  and,  after  various  courses,  running  northeasterly  ''to  tlie  cliff, 
thence  by  the  clitl'  to  the  first-mentioned  stake  and  stones."  Below  the 
clirt'  was  a  beach,  A  plan  of  the  farm  and  of  the  two  parcels  set  off  to 
the  United  States,  was  used  in  the  case. 

It  appeared  that  the  stick  of  timber  in  question  was  discovered  by  the 
defendants  on  the  rocks,  at  low-water  mark,  below  the  easterly  side  of 
the  parcel  of  land  above  described,  that  it  was  then  marked  by  one  of 
the  defendants  with  his  name,  and  that  the  defendants  subsequently 
attempted  to  carry  away  the  stick  from  this  place,  but  were  prevented 
by  the  roughness  of  the  sea.  The  stick  was  afterwards  thrown  upon  the 
beach,  below  and  adjoining  the  plaintiifs  land,  and  on  the  easterly  side 
thereof,  and  the  defendants  took  and  carried  it  away  from  the  place  last 
mentioned,  and  converted  it  to  their  own  use. 

If  upon  the  facts  in  the  case  the  court  should  be  of  opinion  that  the 
plaintiff  was  entitled  to  recover,  the  defendants  were  to  be  defaulted, 
and  judgment  to  be  rendered  against  them  for  the  sum  of  fifteen  dollars 
damages  ;  otherwise  a  new  trial  was  to  be  granted. 

W.  Baylies  and  Warren,  for  the  defendants. 

Eddy  and  Beal^  for  the  plaintiff. 

Shaw,  C.  J.,  delivered  the  opinion  of  the  court.  The  sole  and  single 
question  in  the  present  case  is,  which  of  these  parties  has  the  preferable 
claim,  by  mere  naked  [)Ossessiou,  without  other  title,  to  a  stick  of  tim- 
ber, driven  ashore  under  such  circumstances  as  lead  to  a  belief  that 
it  was  thrown  overboard  or  washed  out  of  some  vessel  in  distress,  and 
never  reclaimed  by  the  owner.  It  does  not  involve  any  question  of  the 
right  of  the  original  owner  to  regain  his  property  in  the  timber,  with  or 
witiiout  salvage,  or  the  right  of  the  sovereign  to  claim  title  to  property 
as  wreck,  or  of  the  power  and  jurisdiction  of  the  governments,  either  of 
the  Commonwealth  or  of  the  United  States,  to  pass  such  laws  and  adopt 
such  regulations  on  the  subject  of  wreck,  as  justice  and  public  polic}' 
may  require. 

In  considering  this  question  of  the  relative  right  of  possession,  a  pre- 
liminarj-  one  has  been  discussed,  which  is,  whether  the  plaintiff  had  titlb 
to  the  land  upon  which  the  stick  of  timber  was  found.  This  place  ap- 
pears to  have  been  on  the  seashore,  between  high  and  low  water  mark, 
in  the  town  of  Scituate,  a  town  within  the  limits  of  the  old  colon}'  of 
Plymouth.  [The  court  then  considered  the  question  of  the  title  to  the 
locus,  and  resolved  that  it  was  the  freehold  of  the  plaintiff.  The  dis- 
cussion of  this  question  in  the  opinion  is  omitted.  — Ed.] 

Considering  it  as  thus  established,  that  tlie  place  upon  which  this 
timber  was  thrown  up  and  had  lodged  was  the  soil  and  freehold  of  the 
plaintiff,  that  the  defendants  cannot  justify  their  entry,  for  the  purpose 
of  taking  away  or  marking  the  timber,  we  are  of  opinion  that  such  entry 
was  a  trespass,  and  that  as  between  the  plaintiff  and  the  defendants, 
neither  of  whom  had  or  claimed  any  title  except  bj'  mere  possession, 
the  plaintiff  had,  in  virtue  of  his  title  to  the  soil,  the  preferable  right  of 
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possession,  and  therefore  that  the  plaintiff  has  a  right  to  recover  the 
agreed  value  of  the  timber  in  his  claim  of  damages.-^ 
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Nisi  Prius  in  Delaware.     1840. 

[Reported  3  Harrington,  68.] 

Action  of  trover  to  recover  the  value  of  ten  white  pine  logs.  Tho 
logs  in  question  were  found  by  the  plaintiff  floating  in  the  De'dware 
Bay  after  a  great  freshet,  were  taken  up  and  moored  with  ropes  in  the 
moutli  of  Mispillion  creek.  The}'  were  afterwards  in  the  possession  of 
defendants,  who  refused  to  give  them  up,  alleging  that  thej'  had  found 
them  adrift  and  floating  up  the  creek. 

Bayard,  Chief  Justice,  charged  the  jury.  The  plaintiff  must  show 
first,  that  the  logs  were  his  propert}' ;  and  second!}',  that  they  were 
converted  by  the  defendants  to  their  own  use.  In  support  of  his  rigiit 
of  property,  the  plaintiff  relies  upon  tlie  fact  of  his  possession  of  the 
logs.  They  were  taken  up  by  him,  adrift  in  the  Delaware  Bay,  and 
secured  by  a  stake  at  the  mouth  of  Mispillion  creek.  Possession  is 
certainly  p^ma  facie  evidence  of  propert}'.  It  is  called  prima  facie 
evidence  because  it  may  be  rebutted  by  evidence  of  better  title,  but  in 
the  al)sence  of  better  title  it  is  as  effective  a  support  of  title  as  the  most 
conclusive  evidence  could  be.  It  is  for  this  reason,  that  the  finder  of  a 
chattel,  though  he  does  not  acquire  an  absolute  propert}'  in  it,  yet  has 
such  a  property,  as  will  enable  him  to  keep  it  against  all  but  the  right- 
ful owner.  The  defence  consists,  not  in  showing  that  the  defendants 
are  tlie  rightful  owners,  or  claim  under  tiie  riglitful  owner ;  but  that  the 
logs  were  found  by  them  adrift  in  Mispillion  creek,  having  been  loosened 
from  their  fastening  either  by  accident  or  design,  and  they  insist  that 
their  title  is  as  good  as  that  of  the  plaintiff.  But  it  is  a  well  settled 
rule  of  law  that  the  loss  of  a  chattel  does  not  change  the  right  of  prop- 
erty ;  and  for  the  same  reason  that  the  original  loss  of  these  logs  by 
the  ri;:?htful  owner,  did  not  change  his  absolute  property  in  them,  but  he 
might  have  maintained  trover  against  the  plaintiff  upon  refusal  to  de- 
liver them,  so  the  subsequent  loss  did  not  divest  the  special  property  of 
tlie  plaintiff.  It  follows,  therefore,  that  as  tlie  plaintiff  has  shown  a  spe- 
cial property  in  these  logs,  which  he  never  abandoned,  and  which  enabled 
him  to  keep  them  against  all  the  world  but  the  rightful  owner,  he  is 
entitled  to  a  verdict.  Verdict  for  the  plaintiff:^ 

Riclgely  and  Bates,  for  plaintiff. 

Houston  and  Booth,  for  defendants. 

1  As  to  rights  of  a  finder  of  an  aerolite,  see  Goddard  v.  Winchell,  86  Towa,  71. 

2  See  Deaderick  v.  Oulds,  86  Tenn.  14. 
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M'AVOY   V.  INIEDINA. 
Supreme  Judicial  Couut  of  Massachusetts.     1866. 

[Reported  11  Allen,  648.] 

Tout  to  recover  a  sum  of  money  found  by  the  plaintiff  in  the  shop  of 
the  defendant. 

At  the  trial  in  the  Superior  Court,  before  Morton,  J.,  it  api)eared 
that  the  defendant  was  a  barber,  and  the  plaintiff,  being  a  customer  in 
the  defendant's  shop,  saw  and  took  up  a  pocket-book  which  was  lying 
upon  a  table  there,  and  said,  "  See  what  I  have  found."  The  defend- 
ant came  to  the  table  and  asked  where  he  found  it.  The  plaintiff  laid 
it  back  in  the  same  place  and  said,  "I  found  it  right  there."  The 
defendant  then  took  it  and  counted  the  money,  and  the  plaintiff  told 
him  to  keep  it,  and  if  the  owner  should  come  to  give  it  to  him ;  and 
otherwise  to  advertise  it:  which  the  defendant  promised  to  do.  Sub- 
sequently the  plaintiff  made  three  demands  for  the  money,  and  the  de- 
fendant never  claimed  to  hold  the  same  till  the  last  demand.  It  was 
agreed  that  the  pocket-book  was  placed  upon  the  table  by  a  transient 
customer  of  the  defendant  and  accidentally  left  there,  and  was  first  seen 
and  taken  up  by  the  plaintiff,  and  tliat  the  owner  had  not  been  found. 

The  judge  ruled  that  the  plaintiff  could  not  maintain  his  action,  and 
a  verdict  was  accordingly  returned  for  the  defendant ;  and  the  plaintiff 
alleged  exceptions. 

E.  J.  Sherman  and  J.  C.  Sanborn,  for  the  plaintiff. 

D.  Saimders,  Jr.,  for  the  defendant. 

Dewet,  J.  It  seems  to  be  the  settled  law  that  the  finder  of  lost 
property  has  a  valid  claim  to  the  same  against  all  the  world  except  the 
true  owner,  and  generally  that  the  place  in  which  it  is  found  creates  no 
exception  to  this  rule.  2  Parsons  on  Con.  97  ;  Bridges  v.  Hawkesworth^ 
7  Eng.  Law  &  P:q.  R.  424. 

But  this  property  is  not,  under  the  circumstances,  to  be  treated  as 
lost  property  in  that  sense  in  which  a  finder  has  a  valid  claim  to  hold 
the  same  until  called  for  b}^  the  true  owner.  This  property  was  volun- 
taril}'  placed  upon  a  table  in  the  defendant's  shop  by  a  customer  of  his 
who  accidentally  left  the  same  there  and  lias  never  called  for  it.  The 
plaintiff  also  came  there  as  a  customer,  and  first  saw  the  same  and  took 
it  up  from  the  table.  The  plaintiff  d.d  not  by  this  acquire  the  right  to 
take  the  property  from  the  shop,  but  it  was  rather  the  duty  of  the  de- 
fendant, when  the  fact  became  thus  known  to  him,  to  use  reasonal)le 
care  for  the  safe  keeping  of  the  same  until  the  owner  sliould  call  for  it. 
In  the  case  of  Jiridf/es  v.  IIairJceKiri>rth  the  property,  although  found 
in  a  shop,  was  found  on  the  floor  of  tlie  same,  and  had  not  been  placed 
there  voluntarily  by  the  owner,  and  the  couit  held  that  the  finder  was 
entitled  to  the  possession  of  the  same,  except  as  to  the  owner.  But 
the    present   case    more    resembles    that   of   Laxorence  v.   TJie  State^ 
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1  Humph.  (Tenn.)  228,  and  is  indeed  very  similar  in  its  facts.  The 
court  there  make  a  distinction  between  tlie  case  of  property  thus  placed 
by  the  owner  and  neglected  to  be  removed,  and  property  lost.  It  was 
there  held  that  "  to  place  a  pocket-book  upon  a  table  and  to  forget  to 
take  it  away  is  not  to  lose  it,  in  the  sense  in  which  the  authorities 
referred  to  speak  of  lost  property-. " 

We  accept  this  as  the  better  rule,  and  especially  as  one  better  adapted 
to  secure  the  rights  of  the  true  owner. 

In  view  of  the  facts  of  this  case,  the  plaintiff  acquired  no  original 
riglit  to  the  i)roperty,  and  the  defendant's  subsequent  acts  in  receiving 
and  holding  the  property  in  the  manner  he  did  does  not  create  any.^ 

Exceptions  overruled. 
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Supreme  Court  of  Rhode  Island.     1877. 

[Reported  U  R.  I.  588.] 

Assumpsit,  heard  b}'  the  court,  jurj'  trial  being  waived. 

DuRFEE,  C.  J.  The  facts  in  this  case  are  briefly  these  :  In  April, 
1874,  the  plaintiff  bought  an  old  safe,  and  soon  afterwards  instructed 
his  agent  to  sell  it  again.  The  agent  offered  to  sell  it  to  the  defendant 
for  ten  dollars,  but  the  defendant  refused  to  bu}-  it.  The  agent  then  left 
it  with  the  defendant,  who  was  a  blacksmith,  at  his  shop  for  sale  for 
ten  dollars,  authorizing  him  to  keep  his  books  in  it  until  it  was  sold  or 
reclaimed.  The  safe  was  old-fashioned,  of  sheet-iron,  about  three  feet 
square,  having  a  few  pigeon-holes  and  a  place  for  books,  and  back  of 
the  place  for  books  a  large  crack  in  the  lining.  The  defendant  shortly 
after  the  safe  was  left,  upon  examining  it,  found  secreted  between  the 
sheet-iron  exterior  and  the  wooden  lining  a  roll  of  bills  amounting  to 
$165,  of  the  denomination  of  the  national  bank  bills  which  have  been 
current  for  the  last  ten  or  twelve  j-ears.  Neither  the  plaintiff  nor  the 
defendant  knew  the  money  was  there  before  it  was  found.  The  owner 
of  the  money  is  still  unknown.  The  defendant  informed  the  plaintiff's 
agent  that  he  had  found  it,  and  offered  it  to  him  for  the  plaintiff;  but 
the  agent  declined  it,  stating  that  it  did  not  belong  to  either  himself  or 
the  plaintiff,  and  advised  the  defendant  to  deposit  it  whei-e  it  would  be 
drawing  interest  until  the  rightful  owner  appeared.  The  plaintiff  was 
then  out  of  the  city.  Upon  his  return,  being  informed  of  tiie  finding, 
he  immediately  called  on  the  defendant  and  asked  for  the  monev,  but 
the  defendant  refused  to  give  it  to  him.  He  then,  after  taking  advice, 
demanded  the  return  of  the  safe  and  its  contents,  precisely  as  they  ex- 
isted when  placed  in  the  defendant's  hands.     The  defendant  promptly 

1  See  Kincaid  v.  Eaton,  98  Mass.  139,  accord.     And  see  Livermore  v.  White,  74 
Me.  452. 
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gave  up  the  safe,  but  retained  tlie  money.  The  plaintiff  brings  this 
action  to  recover  it  or  its  equivalent. 

Tiie  plaintiff  does  not  claim  that  he  acquired,  by  purchasing  tlie  safe, 
any  light  to  the  money  in  the  safe  as  against  the  owner ;  for  he  bouglit 
the  sate  alone,  not  the  safe  and  its  contents.  See  Merry  v.  Grten, 
7  M.  &  \V.  623.  But  he  claims  tliat  as  between  himself  and  the  defend- 
ant his  is  the  better  right.  The  defendant,  however,  has  the  possession, 
and  therefore  it  is  for  the  plaintiff,  in  order  to  succeed  in  his  action,  to 
prove  his  better  right. 

The  plaintiff  claims  that  he  is  entitled  to  have  the  money  by  the  right 
of  [)rior  possession.  But  the  plaintiff  never  had  any  possession  of  the 
money,  except,  unwittingly,  by  having  possession  of  the  safe  which  con- 
tained it.  Such  possession,  if  possession  it  can  be  called,  does  not  of 
itself  confer  a  riglit.  The  case  at  bar  is  in  this  view  like  Bridges  v. 
Havrkesworth,  15  Jur.  1079  ;  21  L.  J.  Q.  B.  75,  a.  d.  1851  ;  7  P^ng. 
L.  &  Eq.  424.  In  that  case,  the  plaintiff,  while  in  the  defendant's  shop 
on  business,  picked  up  from  the  floor  a  parcel  containing  bank  notes. 
He  gave  them  to  the  defendant  for  the  owner  if  he  could  be  found.  The 
owner  could  not  be  found,  and  it  was  held  that  the  plaintiff  as  finder 
was  entitled  to  them,  as. against  the  defendant  as  owner  of  the  shop  in 
which  they  were  found.  "  The  notes,"  said  the  court,  "  never  were  in 
tlie  custody  of  the  defendant  nor  williin  tlie  protection  of  his  house,  be- 
fore they  were  found,  as  they  would  have  been  if  they  had  been  inten- 
tionally deposited  there."  The  same  in  effect  may  be  said  of  the  notes 
in  the  case  at  bar;  for  though  tliey  were  originally  deposited  in  the 
safe  by  design,  tliey  were  not  so  deposited  in  the  safe,  after  it  became 
the  plaintiff's  safe,  so  as  to  be  in  the  protection  of  the  safe  as  his  safe, 
or  so  as  to  affect  him  with  any  responsibilit}'  for  them.  The  case  at 
bar  is  also  in  this  respect  like  Tatam.  v.  Sharpless^  6  Phila.  18.  Tiiere 
it  was  held,  that  a  conductor  who  had  found  moae}'  which  had  been  lost 
in  a  railroad  car  was  entitled  to  it  as  against  the  railroad  company. 

The  plaintiff  also  claims  that  the  money  was  not  lost,  but  designedly 
left  where  it  was  found,  and  that  therefore  as  owner  of  the  safe  he  is 
entitled  to  its  custody.  He  refers  to  cases  in  which  it  has  V)een  held, 
that  money  or  other  property  voluntarily  laid  down  and  forgotten  is 
not  in  legal  contemplation  lost,  and  tliat  of  such  money  or  property  the 
owner  of  the  shop  or  place  where  it  is  left  is  the  proper  custodian  rather 
than  the  person  who  happens  to  discover  it  first.  State  v.  McCann, 
19  Mo.  249  ;  Lawrence  v.  The  State,  1  Humph.  228  ;  McAooy  v.  Me- 
dina, 11  Allen,  549.  It  may  be  questioned  whether  this  distinction  has 
not  been  pushed  to  an  extreme.  See  Kiiicaid  \.  Eaton,  98  Mass.  139. 
But  however  that  may  be,  we  think  the  money  here,  though  designedly 
left  in  the  safe,  was  probably  not  designedly  put  in  tlie  crevice  or  inter- 
space wliere  it  was  found,  but  that,  being  left  in  the  safe,  it  probably 
slipped  or  was  accidentally  shoved  into  tlie  place  where  it  was  found 
williout  tlie  knowledge  of  the  owner,  and  so  was  lost,  in  the  stricter 
seusa  of  the  word.    The  money  was  not  simply  deposited  aud  forgotten, 
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but  deposited  and  lost  b}'  reason  of  a  defect  or  insecurity  in  the  place 
of  deposit. 

Tiie  plaintiff  claims  that  the  finding  was  a  wrongful  act  on  the  part 
of  the  defendant,  and  that  tlierefore  he  is  entitled  to  recover  the  money 
or  to  have  it  replaced.  We  do  not  so  regard  it.  The  safe  was  left  with 
the  defendant  for  sale.  As  seller  he  would  properly  examine  it  under 
an  implied  permission  to  do  so,  to  qualify  him  the  better  to  act  as  seller. 
Also  under  the  permission  to  use  it  for  his  liooks,  he  would  have  the 
right  to  inspect  it  to  see  if  it  was  a  fit  depositor}".  And  finally,  as  a 
possible  purchaser  he  might  examine  it,  for  though  he  had  once  declined 
to  purchase,  he  might  on  closer  examination  change  his  mind.  And  the 
defendant,  having  found  in  the  safe  something  which  did  not  belong 
tliere,  might,  we  think,  properly  remove  it.  He  certainly  would  not  be 
expected  either  to  sell  the  safe  to  another,  or  to  buy  it  himself  without 
first  removing  it.  It  is  not  pretended  tliat  he  used  any  violence  or  did 
an}'  harm  to  tlie  safe.  And  it  is  evident  that  the  idea  that  any  trespass 
or  tort  had  been  committed  did  not  even  occur  to  the  plaintiff's  agent 
when  he  was  first  informed  of  the  finding. 

The  general  rule  undoubtedly  is,  that  the  finder  of  lost  property  is 
entitled  to  it  as  against  all  the  world  except  the  real  owner,  and  that 
ordinarily  the  place  where  it  is  found  does  not  make  any  difference. 
We  cannot  find  anything  in  the  circumstances  of  the  case  at  bar  to 
take  it  out  of  this  rule. 

We  give  the  defendant  judgment  for  costs. 

A.  J.  dishing,  for  plaintiff. 

Francis  W.  Minor,  for  defendant.* 


HAMAKER  v.   BLANCHARD. 

Supreme  Court  of  Pennsylvania.     1879. 

[Reported  90  Pa.  377.] 

Before  Sharswood,  C.  J.,  Mercur,  Gordon,  Paxson,  Woodward, 
Trunkey,  and  Sterrett,  J  J. 

Error  to  the  Court  of  Common  Pleas  of  Mifflin  County :  Of  May 
Term,  1879,  No.  57. 

Assumi^sit  by  James  Blanchard  and  Sophia,  his  wife,  for,  the  use  of 
the  wife,  against  W.  W.  Hamaker. 

Tliis  was  an  appeal  from  the  judgment  of  a  justice  of  the  peace.  The 
material  facts  were  these  :  Sophia  Blanchard  was  a  domestic  servant 
in  a  hotel  in  Lewistown,  of  which  tlie  defendant  was  the  proprietor. 
While  thus  employed,  she  found  in  the  public  parlor  of  the  hotel,  three 

1  See  Elwex  v.  Brigq  Gax  Co.,  33  Ch.  D.  562;  Huthmacher  v.  Harris,  38  Pa.  491; 
Keron  v.  Cashmatu  SSAtl.  R.  1055;  19  N.  J.  L.  J.  64. 
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twenty-dollar  bills.  On  finding  the  money,  she  went  with  it  to  Mr. 
Ilamaker,  and  informed  him  of  the  fact,  and  upon  his  remarking  that 
he  thought  it  belonged  to  a  whip-agent,  a  transient  guest  of  the  hotel, 
she  gave  it  to  him,  for  the  purpose  of  returning  it  to  said  agent.  It  was 
afterwards  ascertained  that  the  money  did  not  belong  to  tlie  agent,  and 
no  claim  was  made  for  it  by  any  one.  Sophia  afterwards  demanded 
the  money  of  defendant,  who  refused  to  deliver  it  to  her.  Defendant 
admitted  that  he  still  had  the  custody  of  the  money. 

In  the  general  charge  the  court  (Buchkr,  P.  J.)>  '^'^^^^  ^^'^'^^■>  ^^'^''^^  •' 
"If  you  find  that  this  was  lost  money,  Hamaker  did  not  lose  it,  and 
that  it  never  belonged  to  him,  but  that  it  belonged  to  some  one  else 
who  has  not  appeared  to  claim  it,  then  yon  ought  to  find  for  the  plain- 
tiff, on  the  principle  that  the  finder  of  a  lost  chattel  is  entitled  to  the 
possession  and  use  of  it  as  against  all  the  world  except  the  true  owner. 
.  .  .  The  counsel  for  the  defendant  asks  us  to  say  that  as  the  defend- 
ant was  the  proprietor  of  a  hotel  and  the  money  was  found  therein,  the 
presumption  of  law  is  that  it  belonged  to  a  guest,  who  had  lost  it,  and 
that  the  defendant  has  a  right  to  retain  it  as  against  this  woman,  the 
finder,  to  await  the  demand  of  the  true  owner.  I  decline  to  give  you 
such  instructions ;  but  charge  you  that  under  the  circumstances  there 
is  no  presumption  of  law  that  this  money  was  lost  by  a  guest  at  the 
hotel,  and  that  the  defendant  is  entitled  to  keep  it  as  against  this 
woman  for  the  true  owner." 

The  verdict  was  for  the  plaintiffs  for  $60,  with  interest,  and  after 
judgment  thereon,  defendant  took  this  writ  and  assigned  for  error  the 
foregoing  portions  of  the  charge. 

U.  J.  Cidbertson,  for  plaintiffs  in  error. 
J.  A.  3IcKee,  for  defendant  in  error. 
Mr.  Justice  Trunkey  delivered  the  opinion  of  the  court. 
It  seems  to  be  settled  law  that  the  finder  of  lost  property  has  a  valid 
claim  to  the  same  against  all  the  world,  except  the  true  owner,  and 
generally  that  the  place  in  which  it  is  found  creates  no  exception  to 
this  rule.  But  property  is  not  lost,  in  the  sense  of  the  rule,  if  it  was 
intentionally  laid  on  a  table,  counter,  or  other  place,  by  the  owner,  who 
forgot  to  take  it  awa}-,  and  in  such  case  the  proprietor  of  the  premises 
is  entitled  to  retain  the  custody.  Whenever  the  surroundings  evidence 
that  the  article  was  deposited  in  its  place,  the  finder  has  no  right  of 
possession  against  the  owner  of  the  building.  McAvoy  v.  3IecUna,  11 
Allen  (Mass.),  548.  An  article  casually  dropped  is  within  the  rule. 
"Where  one  went  into  a  shop,  and  as  he  was  leaving  picked  up  a  parcel 
of  bank  notes,  which  was  lying  on  the  floor,  and  immediately  showed 
them  to  the  shopman,  it  was  held  that  the  facts  did  not  warrant  the 
supposition  that  the  notes  had  been  deposited  there  intentionally,  they 
being  manifestly  lost  by  some  one,  and  there  was  no  circumstance  in 
the  case  to  take  it  out  of  the  general  rule  of  law,  that  the  finder  of  a 
lost  article  is  entitled  to  it  as  against  all  persons,  except  the  real  owner. 
£ridges  v.  Hawhesvoorih. 


HAMAKER   V.    BLANCHARD.  803 

The  decision  in  llathews  v.  Harsell,  1  E.  D.  Smith  (N.  Y.),  393, 
is  not  in  conflict  with  the  principle,  nor  is  it  an  exception.     Mrs. 
Mathews,  a  domestic  in  the  house  of  Mrs.  Barmore,  found  some  Texas 
notes,  which  she  handed  to  her  mistress,  to  keep  for  her.     Mrs.  Bar- 
more  afterwards  intrusted  the  notes  to  Harsell,  for  the  purpose  of  ascer- 
taining their  value,  informing  him  that  she  was  acting  for  her  servant, 
for  whom  she  held  the  notes.     Harsell  sold  them,  and  appropriated  the 
proceeds ;    whereupon   Mrs.    Mathews   sued  him   and  recovered  their 
value,  with   interest  from  date  of  sale.      Such  is   that  case.     True, 
Woodruff,  J.,  says:   "I  am   by  no  means  prepared  to  hold  that  a 
house-servant,  who  finds  lost  jewels,  monej-,  or  chattels,  in  the  house  of 
his  or  her  employer,  acquires  any  title  even  to  retain  possession  against 
the  will  of  the  employer.     It  will  tend  much  more  to  promote  honesty 
and  justice  to  require  servants  in  such  cases  to  deliver  the  property  so 
found  to  the  employer,  for  the  benefit  of  the  true  owner."     To  that 
remark,  foreign  to  the  case  as  understood  by  himself,  he  added  the 
antidote:   "And  yet  the  court  of  Queen's  Bench  in  England,  have 
recently  decided  that  the  place  in  which  a  lost  article  is  found,  does  not 
form  the  ground  of  any  exception  to  the  general  rule  of  law,  that  the 
finder  is  entitled  to  it  against  all  persons,  except  the  owner."     His 
views  of  what  will  promote  honesty  and  justice  are  entitled  to  respect, 
yet  many  may  think  Mrs.  Barmore's  method  of  treating  servants  far 
superior. 

The  assignments  of  error  are  to  so  much  of  the  charge  as  instructed 
the  jury  that,  if  they  found  the  money  irj  question  was  lost,  the  defend- 
ant had  no  right  to  retain  it  because  found  in  his  hotel,  the  circum- 
stances raising  no  presumption  that  it  was  lost  by  a  guest,  and  their 
verdict  ought  to  be  for  the  plaintiff.  That  the  money  was  not  volun- 
tarily placed  where  it  was  found,  but  accidentally  lost,  is  settled  by  the 
verdict.  It  is  admitted  that  it  was  found  in  the  parlor,  a  public  place 
open  to  all.  There  is  nothing  to  indicate  whether  it  was  lost  by  a 
guest,  or  a  boarder,  or  one  who  had  called  with  or  without  business. 
The  pretence  that  it  was  the  property  of  a  guest,  to  whom  the  de- 
fendant would  be  liable,  is  not  founded  on  an  act  or  circumstance  in 
evidence. 

Many  authorities  were  cited,  in  argument,  touching  the  rights,  duties, 
and  responsibilities  of  an  innkeeper  in  relation  to  his  guests ;  these  are 
so  well  settled  as  to  be  uncontroverted.  In  respect  to  other  persons 
than  guests,  an  innkeeper  is  as  another  man.  When  money  is  found 
in  his  house,  on  the  floor  of  a  room  common  to  all  classes  of  persons, 
no  presumption  of  ownership  arises  ;  the  case  is  like  the  finding  upon 
the  floor  of  a  shop.  The  research  of  counsel  failed  to  discover  author- 
ity that  an  innkeeper  shall  have  an  article  which  another  finds  in  a 
public  room  of  his  house,  where  there  is  no  circumstance  pointing  to  its 
loss  by  a  guest.  In  such  case  the  general  rule  should  prevail.  If  the 
finder  be  an  honest  woman,  who  immediately  informs  her  employer,  and 
gives  him  the  article  ou  his  false  pretence  that  he  knows  the  owner  and 
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will  restore  it,  she  is  entitled  to  have  it  back  and  hold  it  till  the  owner 
comes.  A  rule  of  law  ought  to  apply  to  all  alike.  Persons  employed 
in  inns  will  be  encouragod  to  fidelity  by  protecting  them  in  equaUty  of 
rights  with  others.  The  learned  judge  was  right  in  his  instructions  to 
the  jury.  Judgment  affirmed} 

Mercuk,  J.,  dissents. 


SOUTH   STAFFORDSHIRE  WATER  CO.  v.  SHARMAN. 
Queen's  Bench  Division,  1896. 
[Reported  L.  R.  2  Q.  B.  D.  44.] 

Appeal  from  the  decision  of  the  county  court  of  Staffordshire  holden 
at  Lichfield. 

Under  a  conveyance  dated  January  6,  1872,  from  the  mayor,  alder- 
men, and  citizens  of  the  city  of  Lichfield,  the  plaintiffs  were  the 
owners  in  fee  simple  in  possession  of  the  land  covered  by  the  Min- 
ster Pool  in  that  cit}'. 

In  August,  1895,  the  plaintiffs  emploj-ed  the  defendant,  together 
with  a  number  of  other  workmen,  to  clean  out  the  pool.  During  the 
operation  several  articles  of  interest  were  found,  and  the  defendant, 
while  so  employed,  found  in  the  mud  at  the  bottom  of  the  pool  two 
gold  rings.  The  plaintiffs  demanded  the  rings,  but  he  refused  to  de- 
liver them  up,  and  placed  them  in  the  hands  of  the  police  authorities, 
who,  by  advertisement  and  otherwise,  endeavored  to  find  the  owner  of 
the  rings.  Ultimately,  being  unsuccessful  in  finding  the  real  owner, 
the  police  authorities  returned  the  rings  to  the  defendant. 

The  plaintiffs  then  sued  the  defendant  in  detinue  for  the  recovery  of 
the  rings. 

It  was  proved  at  the  trial  that  there  was  no  special  contract  between 
the  plaintiffs  and  the  defendant  as  to  giving  up  any  articles  that  might 
be  found. 

The  county  court  judge  gave  judgment  for  the  defendant,  holding, 
on  the  authority  of  Armory  v.  Delamirie^  1  Str.  505,  and  Bridges  v. 
Ilaiokesworth,  21  L.  J.  (Q.  B.)  75,  that  the  defendant  had  a  good  title 
against  all  the  world  except  the  real  owner. 

The  plaintiffs  appealed. 

William  Wills,  for  the  plaintiffs.  The  count}-  court  judge  was 
wrong.  Armory  v.  Delamirie,  1  Str.  505,  is  no  authorit}'  in  this 
case.  The  decision  there  was  only  that  the  finder  of  an  article  may 
maintain  an  action  of  trover  for  conversion  of  the  article  by  a  wrong- 
doer. Bridges  v.  Hawkesworth,  21  L.  J.  (Q.  B.)  75,  turned  on  very 
special  facts  :  there  the  articles  were  found  in  the  public  part  of  a  shop, 

"-  See  Tatum  v.  Sharpless,  accord.,  6  Phil.  18  (1865) ;  Ellery  v.  Cunningham,  1  Met 
112. 


SOUTH  STAFFORDSHIRE   WATER   CO.  V.   SHARMAN.         305 

and  it  was  held  that  they  were  not  the  property  of  the  shopkeeper,  but 
of  the  finder,  because  they  never  were  within  the  protection  of  the 
house.  But  where  an  article  is  found  on  private  property  it  is  in  the 
possession  of  the  owner  of  that  i^roperty,  altliough  he  may  be  unaware 
of  its  existence  :  Temjyleman  v.  Case,  10  Mod.  24  ;  Heg.  v.  Rowe^  Bell 
C.  C.  93  ;.  28  L.  J.  (M.  C.)  128  ;  Elices  v.  Brigg  Gas  Co.,  33  Ch.  D.  562. 

[He  was  stopped.] 

DisfAirnal,  for  the  defendant.  The  county  court  judge  was  right. 
The  onus  is  on  the  plaintiffs  to  establish  their  title  to  the  rings.  Of 
course,  if  the}'  can  prove  a  de  facto  possession  they  are  entitled  to 
them.  Blackstone  says  that  if  a  man  scatter  his  treasure  into  the  sea 
or  upon  the  surface  of  the  earth  there  is  such  a  dereliction  of  it  that 
it  is  the  property  of  the  first  finder.  The  mere  ownership  of  land  does 
not  create  presumptive  possession  in  respect  of  all  chattels  found  on 
the  laud.  [He  cited  Reg.  v.  Clinton,  Ir.  Rep.  4  C.  L.  6  ;  Rrew  v. 
Haren,  Ir.  Rep.  11  C.  L.  198.] 

Lord  Russell  of  Killowen,  C.  J.  In  my  opinion,  the  county 
court  judge  was  wrong,  and  his  decision  must  be  reversed  and  judg- 
ment entered  for  the  plaintiffs.  The  case  raises  an  interesting  question. 
The  action  was  brought  in  detinue  to  recover  the  possession  of  two 
gold  rings  from  the  defendant.  The  defendant  did  not  deny  that  he 
had  possession  of  the  rings,  but  he  denied  the  plaintiffs'  title  to  re- 
cover them  from  him.  Under  those  circumstances  the  burden  of  proof 
is  cast  upon  the  plaintiffs  to  make  out  that  they  have,  as  against  the 
defendant,  the  right  to  the  possession  of  the  rings. 

Now,  the  plaintiffs,  under  a  conveyance  from  the  corporation  of 
Lichfield,  are  the  owners  in  fee  simple  of  some  land  on  which  is 
situate  a  pool  known  as  the  INIinster  Pool.  For  purposes  of  their  own 
the  plaintiffs  employed  the  defendant,  among  others,  to  clean  out  that 
pool.  In  the  course  of  that  operation  several  articles  of  interest  were 
found,  and  amongst  others  the  two  gold  rings  in  question  were  found 
by  the  defendant  in  the  mud  at  the  bottom  of  the  pool. 

The  plaintiffs  are  the  freeholders  of  the  locus  in  quo,  and  as  such 
the}'  have  the  right  to  forbid  anybody  coming  on  their  land  or  in  any 
way  interfering  with  it.  They  had  the  right  to  sa}'  that  their  pool 
should  be  cleaned  out  in  any  way  that  the}'  thought  fit,  ami  to  direct 
what  should  be  done  with  anything  found  in  the  pool  in  the  course  of 
such  cleaning  out.  It  is  no  doubt  right,  as  the  counsel  for  the  defend- 
ant contended,  to  say  that  the  plaintiffs  must  show  that  they  had  actual 
control  over  the  locus  in  qxio  and  the  things  in  it;  but  unde'r  the  cir- 
cumstances, can  it  be  said  that  the  Minster  Pool  and  whatever  might 
be  in  that  pool  were  not  under  the  control  of  the  plaintiffs?  In  my 
opinion,  they  were.  The  case  is  like  the  case,  of  which  several  illus- 
trations were  put  in  the  course  of  the  argument,  where  an  article  is 
found  on  private  property,  although  the  owners  of  that  property  are 
ignorant  that  it  is  there.  The  principle  on  which  this  case  must  be 
decided,  and  the  distinction  which  must  be  drawn  between  this  case 
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aiul  that  of  liridf/es  v.  Huwkesworth,  21  L.  J.  (Q.  B.)  75,  is  to  ho 
foiiml  in  a  passage  in  Pollocli  and  "Wriglit's  Essay  on  Possession  in 
tlie  Common  Law,  p.  41  :  "The  possession  of  land  carries  with  it  in 
o-eneral,  by  our  law,  possession  of  everything  which  is  attached  to  or 
under  that  land,  and,  in  the  absence  of  a  better  title  elsewhere,  the 
rii^ht  to  possess  it  also.  And  it  makes  no  difference  that  the  possessor 
is  not  aware  of  the  thing's  existence.  ...  It  is  free  to  any  one  who 
requires  a  speciQc  intention  as  part  of  a  de  facto  possession  to  treat 
this  as  a  positive  rule  of  law.  But  it  seems  preferable  to  say  that  the 
leoal  possession  rests  on  a  real  de  facto  possession  constituted  by 
the  occupier's  general  ix)wer  and  intent  to  exclude  unauthorized 
interference." 

That  is  the  ground  on  which  I  prefer  to  base  my  judgment.  There 
is  a  broad  distinction  between  this  case  and  those  cited  from  Black- 
stone.  Those  were  cases  in  which  a  thing  was  cast  into  a  public  place 
or  into  the  sea — into  a  place,  in  fact,  of  which  it  could  not  be  said 
that  any  one  had  a  real  de  facto  possession,  or  a  general  power  and  in- 
tent to  exclude  unauthorized  interference. 

The  case  of  Bridges  v.  Hawkesworth,  21  L.  J.  (Q.  B.)  75,  stands  by 
itself,  and  on  special  grounds ;  and  on  those  grounds  it  seems  to  me 
that  the  decision  in  that  case  was  right.  Some  one  had  accidentally 
dropped  a  bundle  of  bank  notes  in  a  public  shop.  The  shopkeeper  did 
not  know  they  had  been  dropped,  and  did  not  in  any  sense  exercise 
control  over  them.  The  shop  was  open  to  the  public,  and  they  were 
invited  to  come  there.  A  customer  picked  up  the  notes  and  gave  them 
to  the  shopkeeper  in  order  that  he  might  advertise  them.  The  owner 
of  tiie  notes  was  not  found,  and  the  finder  then  sought  to  recover  them 
from  the  shopkeeper.  It  was  held  that  he  was  entitled  to  do  so,  the 
ground  of  the  decision  being,  as  was  pointed  out  by  Patteson,  J.,  that 
the  notes,  being  dropped  in  the  public  part  of  the  shop,  were  never  in 
the  custod}'  of  the  sliopkeepcr,  or  "  within  the  protection  of  his  house." 

It  is  somewhat  strange  that  there  is  no  more  direct  autborit}'  on  the 
question  ;  but  the  general  principle  seems  to  me  to  be  that  where  a  per- 
son has  possession  of  house  or  land,  with  a  manifest  intention  to  exer- 
cise control  over  it  and  the  things  which  may  be  upon  or  in  it,  then,  if 
something  is  found  on  that  land,  whether  b}'  an  emploj-ee  of  the  owner 
or  by  a  stranger,  the  presumption  is  that  the  possession  of  that  thing 
is  in  the  owner  of  the  locus  in  quo. 

Wills,  J.  I  entirely  agree  ;  and  I  will  onl}'  add  that  a  contrary  de- 
cision would,  as  I  think,  be  a  great  and  most  unwise  encouragement  to 
dishonesty.  Aj^peal  alloiced  ;  judgment  for  lylaintijjs} 

1  See  Regina  v.  Rowe,  Bell,  C.  C.  93 ;  Ferguson  v.  Ray,  44  O.  P.  557. 

IfoTE.  The  rights  and  duties  of  finders  of  property  are  sometimes  defined  by 
statute.     E.  g.,  Mass.  P.  S.  cc.  94,  95 ;  2  111.  An.  Sts.,  Starr  &  Curtis,  c.  50,  §§  27-29. 
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TENURE    IN    GENERAL. 


Co.  Lit.  65  a.  For  the  better  understanding  of  that  which  shall  be 
said  hereafter,  it  is  to  be  knowne,  that  first,  there  is  no  land  in  England 
iu  the  hands  of  any  subject  (as  it  hath  been  said)  but  it  is  holden  of 
some  lord  by  some  kind  of  service,  as  partly  hath  been  touched 
before.^ 

2  Bl.  Com.  59,  60.  Thus  all  the  land  in  the  kingdom  is  supposed 
to  be  holden,  mediatel}'  or  immediately,  of  the  king,  who  is  styled  the 
lord  paramount,  or  above  all.  Such  tenants  as  held  under  the  king 
immediately,  when  they  granted  out  portions  of  their  lands  to  inferior 
persons,  became  also  lords  with  respect  to  those  inferior  persons,  as 
tlii;y  were  still  tenants  vvitli  respect  to  the  king;  and,  thus  partaking  of 
a  middle  nature,  were  called  Jnes?ie,  or  middle,  lords.  So  that  if  the 
king  granted  a  manor  to  A.,  and  he  granted  a  portion  of  the  land  to  B., 
now  B.  was  said  to  liold  of  A.,  and  A.  of  the  king ;  or,  in  other  words, 
B.  held  his  lands  immediately  of  A.,  but  mediatel}'  of  the  king.  The 
king  therefore  was  styled  lord  paramount;  A.  was  both  tenant  and  lord, 
or  was  a  mesne  lord  :  and  B.  was  called  tenant  paravail,  or  the  lowest 
tenant ;  being  he  who  was  supposed  to  make  avail,  or  profit  of  the 
land.     1  Inst.   296. 

1  "  According  to  tliis  position,  of  whicli  the  trutli  is  undeniable,  all  the  lands  in  Eng- 
land, except  tliosc  in  tlie  l<ing's  liaiids,  are  feudal.  Tiiis  universality  of  tenures,  if  not 
quire  peculiar  to  England,  certainly  doth  not  prevail  in  several  countries  on  the  conti- 
nent of  Europe,  where  the  feudal  system  has  been  established  ;  and  it  seems  tiiere 
are  some  tew  portions  of  allodial  land  in  tlu'  northern  part  of  our  own  island." 
—  Hargrave's  note  nd  loc. 

See  Digby,  Law  Real  Prop.  c.  1,  sect.  2,  §  1, 
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All  tenures  being  thus  derived,  or  supposed  to  be  derived,  from  the 
king,  those  that  held  immediately  under  [iim,  in  right  of  his  crown  and 
dignity,  were  called  his  tenants  in  capite,  or  in  cliief ;  which  was  the 
most  honorable  species  of  tenure,  but  at  the  same  time  subjected  the 
tenants  to  greater  and  more  burthensome  services,  than  inferior  tenures 
did. 

St.  18  Edw.  I.  c.  1  ;  St.  of  Westm.  III. ;  St.  Quia  Emptores  (1290). 
Forasmuch  as  purchasers  of  lands  and  tenements  of  the  fees  of  great 
men  and  other  lords  have  many  times  heretofore  entered  into  their  fees, 
to  the  prejudice  of  the  lords,  to  whom  the  freeholders  of  such  great  men 
have  sold  their  lands  and  tenements  to  be  holden  in  fee  of  their  feoffors 
and  not  of  the  chief  lords  of  the  fees,  whereby  the  same  chief  lords 
have  many  times  lost  their  escheats,  marriages,  and  wardships  of  lands 
and  tenements  belonging  to  their  fees,  which  thing  seems  very  hard 
and  extreme  unto  those  lords  and  other  great  men,  and  moreover  in 
this  case  manifest  disheritance,  our  lord  the  king  in  his  parliament  at 
Westminster  after  Easter  the  eighteenth  year  of  his  reign,  that  is  to  wit 
in  the  quinzine  of  Saint  .John  Baptist,  at  the  instance  of  the  great  men 
of  the  realm  granted,  provided,  and  ordained,  that  from  henceforth  it 
should  be  lawful  to  every  freeman  to  sell  at  his  own  pleasure  his  lands 
and  tenements  or  part  of  them,  so  tliat  the  f(>offee  shall  hold  the  same 
lands  or  tenements  of  the  chief  lord  of  the  same  fee,  by  such  service 
and  customs  as  his  feoffor  held  l)efore. 

c.  2.  And  if  he  sell  any  part  of  such  lands  or  tenements  to  any,  the 
feoffee  shall  immediately  hold  it  of  the  chief  lord,  and  shall  I)e  forthwith 
charged  with  tlie  services  for  so  much  as  pertaineth  or  ought  to  pertain 
to  the  said  chief  lord,  for  the  same  parcel,  according  to  the  quantity  of 
the  land  or  tenement  so  sold  ;  and  so  in  this  case  the  same  part  of  the 
service  shall  remain  to  the  lord,  to  be  taken  by  the  hands  of  the  feoffee, 
for  the  which  he  ought  to  be  attendant  and  answeralile  to  the  same  chief 
lord  according  to  the  quantity  of  the  land  or  tenement  sold  for  the  par- 
cel of  the  service  so  due. 

c.  3.  And  it  is  to  be  understood  that  by  the  said.sales  or  purchases 
of  lands  or  tenements,  or  any  parcel  of  them,  such  lands  or  tenements 
shall  in  no  wise  come  into  mortmain,  either  in  part  or  in  whole,  neither 
by  policy  ne  craft,  contrary  to  the  foi-m  of  the  statute  made  thereupon 
of  late.  "  And  it  is  to  wit  that  this  statute  extendetli  but  only  to  lands 
holden  in  fee  simple,  and  that  it  extendetli  to  the  time  coming.  And 
it  shall  begin  to  take  effect  at  the  Feast  of  Saint  Andrew  the  Apostle 
next  coming.^ 

1  This  statute  dill  not  exempt  tlie  tenants  of  tlie  crown  in  rapiteirom  the  necessity 
of  procuring  tlie  king's  license  to  alienate,  because  the  king's  rights,  he  not  being 
specially  named,  are  not  affected  by  the  statute.  (Co.  Lit.  43  b.)  Tlierefore,  (1)  if 
the  tenant  in  capite  aliened  without  license,  tlie  crown  could  distrain  for  a  fine  upon 
the  land  (Fitzh.  N.  B.  175  A) ;  and.  (2)  upr)ii  such  unlicensed  alienation,  the  services 
were  not  apportioned,  but  the  crown  could  distrain  upon  any  of  the  tenants  for  the 
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SECTION   11. 

MANORS. 

Co.  Cop.  §  31.  —  The  efficient  cause  of  a  manor  is  expressed  in  these 
words,  of  long  continuance:  for,  indeed,  time  is  the  mother,  or  rather 
the  nurse,  of  manors  ;  time  is  the  soul  that  giveth  Hfe  unto  every  manor, 
without  which  a  manor  decayeth  and  dieth  :  for  't  is  not  the  two  ma- 
terial causes  of  a  manor,  but  the  efficient  cause  (knitting  and  uniting 
together  those  two  material  causes)  that  makcth  a  manor.  Hence  it  is 
that  the  king  himself  cannot  create  a  perfect  manor  at  this  day  ;  for 
such  things  as  receive  their  perfection  by  the  continuance  of  time  come 
not  within  the  compass  of  a  king's  prerogative  :  and  therefore  the  king 
cannot  grant  freehold  to  hold  by  copy,  neither  can  the  king  create  any 
new  custom,  nor  do  anything  that  amounteth  to  the  creation  of  a  new 
custom. 

Leake,  Digest  op  Land  Law,  19-22. —A  grant  of  land  from  the 
Crown  under  the  feudal  system  usually  conferred  rights  of  jurisdiction 
and  other  sovereign  rigiits  or  franchises  witliin  the  territory,  by  virtue 
of  which  it  was  constituted  a  manor.  The  larger  manors,  comprisino- 
inferior  manors  and  lordships  held  of  them  by  sub-infeudation,  were, 
in  early  times,  often  called,  with  some  slight  distinctions  of  meaning, 
honours  and  baronies. 

In  regard  to  territory,  a  manor  comprised  the  portions  of  the  fee 
retained  in  possession  by  the  lord  himself,  called  the  demesne  lands/ 

whole  services.  {Ibid.  235  A.)  The  king's  riglit  to  tlie  fine  seems  to  have  been  de- 
rived from  Mag.  Cart.  cap.  32.     (Co.  Litt.  43  h.) 

Blackstone  seems  to  have  thought  that  tlie  statute  did  not  extend  to  the  tenants  of 
the  crown  in  caplte,  in  tlie  sense  that  they  might  subsequently  create  de  tiovo  a  tenure 
in  fee  simple  to  be  holden  of  themselves.  (2  Bl.  Com.  91.)  But  it  is  perhaps  un- 
certain whether  he  adverted  to  tlie  distinction  between  the  different  senses  which 
tlie  words  "  e.xtend  to  "  may  bear.  The  statute  has  two  aspects,  one  in  so  far  as  it 
enables  the  tenant  to  alienate,  the  other  in  so  far  as  it  disables  him  from  creating 
de  novo  a  tenure  in  fee  simple  to  be  held  of  himself.  Tlie  statute  did  not  enable  the 
tenants  in  capite  to  alienate  as  against  the  crown ;  and  in  this  sense  it  may  he  said 
that  the  statute  did  not  "  extend  to  "  the  tenants  in  capite,  though  it  would  be  more 
strictly  correct  to  say,  that  the  statute  did  not  extend  to  the  crown.  Tliis  proposition 
is,  in  fact,  the  import  of  the  passages  cited  in  the  last  preceding  paragraph  from 
Fitzherbert.  But  it  does  not  follow  that  tlie  statute  did  not  extend  to  the  tpnants  in 
capite,  meaning  thereby  that  it  failed  to  restrain  tliem  from  creating  de  noi^o  a  tenure 
in  fee  simple.  The  question  seems  to  be  at  this  day  of  no  practical  importance ;  for 
Blackstone  held  that  in  any  case  the  effect  of  the  statutes  17  Edw.  2,  De  Praeroi/alivd 
Regis,  c.  (5,  and  34  Edw.  3,  c.  15,  is  to  invalidate  all  sub-infeudations  by  the  tenants 
in  capite  of  later  date  than  the  commencement  of  tiie  reign  of  Edward  I.  Challis, 
R.  P.  (2ded.),20. 

See  F.  N.  B.  211,  I ;  2  Inst.  67  ;  Co.  Litt.  98  b,  99  a.  —  Ed. 

1  "  Demesne,  termed  in  latine  demanium,  domanium,  or  doniiniciim,  is  taken  in  a 
double  sense,  proprie  and  impropvie.  Proprie,  for  that  land  which  is  in  the  king's 
own  hands;  and  Chopimus  saith,  that  domanium  est  illud  quod  consecrntum,  unitum, 
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terrcB  dominicales,  and  the  portions  granted  in  fee  to  tenants  by  sub- 
infeudation to  hold  of  tlie  manor  by  services,  terrcB  tenementales,  of 
which  the  lord  retained  tlie  seignory  and  services.  Tliere  might  also 
be  waste  land,  not  as  yet  in  occupation,  used  in  common  by  the  tenants 
of  the  manor  for  pasturage  and  lilce  purposes;  but  the  title  remained  in 
the  lord,  who  might  from  time  to  time  approve  or  appropriate  the 
waste,  subject  to  tlie  rights  exercised  over  it  by  his  tenants. 

In  regard  to  jurisdiction,  the  manor  comprised  a  court  called  the 
Court  Baron  or  Lord's  Court,  having  two  distinct  branches  or  courts. 
The  superior  or  freehold  branch  of  the  court  was  constituted  of  the 
tenants  holding  fees  of  the  manor,  who  were  bound  by  their  tenure  to 
give  suit  or  service  at  the  court  as  judges  ;  and  their  jurisdiction  ex- 
tended to  pleas  concerning  the  lands  thus  held  of  the  manor. 

The  ao^o-resate  of  these  rights  and  incidents  constituted  a  manor  in 
the  legal  acceptation  of  the  term  ;  and  accordingly  a  manor  is  described 
in  hiw  as  consisting  of  demesne  lands,  and  seignories  and  services  an- 
ciently united  thereto,  together  with  the  jurisdicrtion  of  a  court  baron; 
all  of  which  elements  are  necessary  to  constitute  a  perfect  manor.^ 

(t  incorporatum  est  re(/i(E  coronce,  — '  domain  is  that  wliich  is  consecrated,  united,  and 
incorporated  with  the  royal  crown.'  Take  domanium  in  this  sense,  and  then  you 
exclude  all  common  persons  from  being  seised  in  dominico ;  for  admit  tlie  king  pass 
over  the  demesne  lands,  as  soon  as  they  come  into  a  common  person's  hands  de- 
sinunt  esse  terrce  dominicales, — 'they  cease  to  be  domain  lands;'  for  tliougii  tlie 
king's  patentee  hath  tlie  land  granted  to  him  and  to  his  heirs,  yet  coming  from  the 
king,  it  must  necessarily  be  liolden  of  the  king,  but  it  is  contrary  to  the  nature  of 
demesne  Unds  to  be  holden  of  any.  Therefore  though  those  lands,  which  commonly 
are  termed  ancient  demesne,  viz  ,  such  lands  as  were  formerly  in  the  hands  of  Edward 
the  Confessor,  may  properly  be  termed  generally  ancient  demesne,  because  they  were 
in  ancient  time  in  the  king's  own  possession  ;  yet  to  term  them  at  this  day  the  lord's 
demesnes,  or  the  tenant's  demesnes,  being  severed  from  the  Crown,  is  improper. 

"Tlien,  by  this  it  appeareth  that  those  lands  are  termed  improperlij  demesne  which 
are  in  the  hands  of  an  inferior  lord  or  tenant,  nor  can  such  a  one  in  propriety  of  speech 
be  said  to  stand  seized  of  any  land  whatsoever  in  dominico  suo,  — '  in  his  demesne ; ' 
but  if  you  observe  narrowly  the  manner  of  pleading.*),  the  words  are  used  in  a  proper 
sense,  for  you  shall  never  find  that  an  inferior  lord  or  tenant  will  plead  that  he  is 
simply  seised  in  dominico,  but  still  with  this  addition,  in  dominico  suo  nt  de  feodo, — 
'  as  a  fee  ; '  and  that  very  aptly,  for  this  word/ee  implietli  thus  much,  that  his  estate 
is  not  absolute,  but  depending  upon  some  superior  lord.  Therefore  I  conclude,  with 
the  Feudists,  that  a  common  person  may  aptly  be  said  to  stand  seised  in  feodo,  —  'in 
fee,'  —  or  in  dominico  suo  ul  de  feodo ;  but  improperly  in  dominico  simply.  The  king, 
e  converse,  may  properly  be  said  to  stand  seised  in  dominico  simply  ;  but  in  feodo  im- 
properly, or  in  dominico  suo  ut  de  feodo,  —  'as  in  his  demesne  of  fee.'"  Co.  Cop. 
§§11,12. 

See  A.  G.  v.  Parsons,  2  C.  &J.  279.  —  Ed. 

1  Perkins,  s.  670;  Co.  Lit.  68  «,  b  ;  Co.  Cop.  s.  31 ;  Spelman,  Gloss.  "  Manerium." 
As  to  the  distinction  of  the  demesne  lands  and  the  lands  in  tenure,  see  Co.  Lit.  17  a; 
A.  G.  V.  Parsons,  2  C.  &  J.  279,  and  the  authorities  cited  in  the  judgment.  As  to  tlie 
right  of  the  tenants  over  the  waste  and  of  the  lord  to  approve  the  waste,  with  and  with- 
out the  consent  of  the  tenants,  see  Boulcot  v.  Winmill,  2  Camp.  261 ;  Belts  v.  Thomp- 
son, L.  R.  6  Ch.  732;    Warrick  v.  Queen's  Coll.  Ox.,  lb.  716. 

Numerous  conjectures  have  been  made  as  to  the  derivation  of  the  word  manor.  A 
plausible  one  is  from  the  French  word  mesner,  to  govern,  which  Coke  notices  as  most 
agreeing  with  the  nature  of  a  manor,  —  "  for  a  manor  in  these  days  signifieth  the  juris- 
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After  the  statute  Quia  emptores  no  new  manor  could  be  created. 
The  grant  of  a  fee  no  longer  created  a  seignory  and  tenure,  for  the 
grantee  held  of  the  superior  lord  and  not  of  tlie  grantor.  The  lord, 
therefore,  could  not  create  freehold  tenants  to  hold  a  court  baron,  which 
is  an  essential  element  in  the  constitution  of  a  manor.  Moreover, 
manors  are  sanctioned  onl}^  b}'  prescription  or  ancient  custom ;  hence 
the  king  himself,  though  he  can  create  a  new  tenure,  cannot  create  a 
perfect  manor  at  the  present  day.  Co.  Cop.  s.  31  ;  see  Braclshaio  v. 
Lmnson,  4  T.  R.  443. 

A  manor  may  become  extinguished  as  a  perfect  manor,  by  the  sev- 
erance of  the  demesne  lands  from  the  seignory  and  services  of  the  lands 
in  tenure;  as,  if  tlie  lord  transfer  to  some  stranger  the  services  of  all 
his  tenants  and  reserve  unto  himself  the  demesnes  ;  or,  if  he  grant  away 
the  demesnes  and  reserve  the  services.  A  manor  may  also  be  extin- 
guished by  the  extinction  of  the  services  ;  as  if  the  lord  purchase  all 
the  land  of  the  freeholders,  or  release  unto  his  freeholders  all  their  ser- 
vices.    Co.  Cop.  s.  31  ;   Sir  Moyle  Finch's  Case,  6  Co.  Rep.  63  a. 

A  manor  might  also  be  extinguished  b}-  failure  of  the  court  baron. 
Two  freeholders  of  the  manor,  at  least,  were  necessary  to  hold  the 
court  baron  ;  consequently,  if  this  number  of  tenants  failed,  the  court 
could  no  longer  be  constituted,  and  the  manor,  without  a  court  baron, 
ceased  legally  to  exist.^ 

But  in  all  the  above  cases  of  extinction,  though  the  manor  no  longer 
exists  in  its  legal  integrity,  it  may  continue  as  a  manor  by  repute,  — 
nomine  tantum  ;  and  it  may  still  be  attended  with  such  of  the  riglits  and 
incidents  of  the  original  manor  as  may  remain  unaffected  by  the  legal 
extinction.'^ 

It  may  here  be  mentioned  that  besides  the  freehold  tenants  holding 
fees  of  the  manor,  there  is,  in  many  manors,  a  class  of  tenants  occupy- 
ing parts  of  the  demesne  lands  without  acquiring  fees  or  freehold  estates. 
They  hold  under  a  distinct  tenure  known  as  customary  or  copyhold 
tenure.     Corresponding  to  which  is  the  customary  branch  of  the  Court 

diction  and  royalty  incorporate,  rather  than  the  land  or  site."  Co.  Cop.  s.  31 ;  ap- 
proved by  Watkins,  Cop.  p.  7.  In  this  view  of  a  manor  it  is  included  in  the  list  of 
Franchises, —  the  definition  of  a  franchise  being  "a  royal  privilege  or  branch  of  the 
king's  prerogative,  subsisting  in  the  hands  of  a  subject."  2  Bbckst.  Com.  37.  ManoT 
has  also  been  derived  a  manendo,  as  being  the  seat  of  tlie  feudal  lord.  Co.  Lit.  58  a  ; 
Spelnian  ;  2  Blackst.  Cora.  90.  Manors,  together  with  most  of  the  other  elements  of 
feudality,  are  said  to  have  had  their  commencement,  historically,  in  England  in  Sa.xon 
times.  Co.  Lit.  68  6  ;  and  see  1  Spence  Eq.  Jur.  p.  61,  and  authorities  tliere  referred 
to.  But  they  were  consolidated  into  a  system  of  general  application  at  tire  Conquest. 
1  Spence,  90. 

1  Co.  Lit.  58a,-  Co.  Cop.  s.  31;  see  Chetn-ode  v.  Crew,  Willes,  614;  Bmdshaw 
V.  Lawson,  4  T.  \l.  443.  The  jurisdiction  of  the  Court  Baron  in  writs  of  right  con- 
cerning lands  witliin  the  manor  was  expressly  abolished  by  3  &  4  Will.  IV.  c.  2/, 
8.  36,  and  in  all  other  matters  the  court  has  been  either  superseded  or  fallen  into  dis- 
use. '  See  a  provision  for  the  surrender  of  manorial  courts  in  which  debts  or  demands 
may  be  recovered,  9  &  10  Vict.  c.  95  (the  County  Courts  Act),  s.  14. 

2  Co.  Cop.  s.  31;  see  6  Co.  64a,  66  6;  Sonne  v.  Irdand,  10  East,  259;  Waikia's 
Cop.  by  Coventry,  p.  27,  n.  (1),  lb.  p.  48;  as  the  right  to  manorial  wastes,  lb. 
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Baron  having  jurisdiction  over  these  customary  tenancies  of  the  de- 
mesne lands.  In  this  branch  of  the  court  the  lord  or  his  steward  is  the 
judge  ;  and  it  may  still  be  held  though  tiic  freehold  branch  of  the  Court 
Baron  may  have"  become  extinct.  Co.  Lit.  58  a ;  jyost.  Part  I.  c.  ii. 
"  Customary  Tenure." 

Another  distinct  court  frequently  existed  as  a  francliise  of  a  manor 
called  tlie  Court  Leet,  exercising  a  general  criminal  and  administrative 
jurisdiction  within  the  manor.  This  court  was  not  a  necessary  inciilent 
of  a  manor,  but  appertained  to  the  lord  only  by  special  prescription  or 
special  grant  of  the  franchise  from  the  Crown  ;  its  jurisdiction  has  been 
wholly  superseded  by  other  courts  and  officers.  Co.  Cop.  s.  31  3  4  Inst, 
c.  54;  see  Kitchen  on  Courts.^ 


SECTION   III. 

MILITARY    TENURES. 

1.  Services. 

1  P.  &  M.  Hist.  (2d  ed.)  254.  By  far  the  greater  part  of  England  is 
held  of  the  king  by  knight's  service  (per  servitivm  militare)  :  it  is  com- 
paratively rare  for  the  king's  tenants  in  chief  to  hold  by  any  of  the  other 
tenures.  "  In  order  to  understand  this  tenure  we  must  form  the  conception 
of  a  unit  of  military  service.  That  unit  seems  to  be  the  service  of  one 
knight  or  fully  armed  horseman  (sennthwi  unius  militis)  to  be  done  to 
the°kind  in  his  army  for  forty  days  in  the  year,  if  it  be  called  for.  In 
what  wars  such  service  must  be  done,  we  need  not  here  determine  ;  nor 
would  it  be  easy  to  do  so,  for  from  time  to  time  the  king  and  his  barons 
have  quarrelled  about  the  extent  of  the  obligation,  and  more  than  one 
crisis  of  constitutional  history  has  this  for  its  cause.  It  is  a  question, 
we  may  sa^',  which  never  receives  anv  legal  answer.^ 

Lit.  §§  95,  97.  Escuage  is  called  in  Latin  scutagium,  that  is,  ser- 
vice of  the  shield  ;  and  that  tenant  which  holdeth  his  land  by  escuage, 
holdeth  by  knight's  service.  And  also  it  is  commonly  said,  that  some 
hold  by  the  service  of  one  knight's  fee,  and  some  by  the  half  of  a 
knight's  fee.  And  it  is  said  that  when  the  king  makes  a  voyage  royal 
into  Scotland  to  subdue  the  Scots,  then  he  which  holdeth  by  the  ser- 
vice of  one  knight's  fee  ought  to  be  with  the  king  forty  days,  well  and 
conveniently  arrayed  for  the  war.  And  he  which  holdeth  his  land  by 
the  moiety  of  a  knight's  fee  ought  to  be  with  the  king  twenty  days  ; 
and  he  which  holdeth  his  land  by  the  fourth  part  of  a  knight's  fee  ought 

1  See  Co.  Cop.  s.  31 ;   Chetwode  v.  Crew,  Willes,  614;  Soane  v.  Ireland,  10  East, 
259.  — Ed. 

2  Stubbs,  Const.  Hist.  I.  563-4  ;  II.  132,  278. 
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to  be  with  the  king  ten  daj's  ;  and  so  he  that  hath  more,  more,  and  he 
that  hath  less,  less. 

And  after  such  a  V03'age  ro3'al  into  Scotland,  it  is  commonl}'  said, 
that  b}-  authorit}-  of  parliament  the  escuage  shall  be  assessed  and  put 
in  certain ;  scil.,  a  certain  sum  of  mone\',  how  much  ever}'  one,  which 
holdeth  b}'  a  whole  knight's  fee,  who  was  neither  b}'  himself,  nor  by 
any  other,  with  the  king,  shall  pay  to  his  lord  of  whom  he  holds  his 
land  by  escuage.  As  put  the  case  that  it  was  ordained  by  the  auiliority 
of  the  parliament,  that  every  one  which  holdeth  by  a  whole  knight's  fee, 
who  was  not  with  the  king,  shall  pay  to  his  lord  forty  shillings ;  then 
he  which  holdeth  by  the  moiety  of  a  knight's  fee  shall  pay  to  his  lord 
but  twenty  shillings  ;  and  he  which  holdeth  by  the  fourth  part  of  a 
knight's  fee  shall  pay  but  ten  shillings;  and  he  which  hath  more,  more, 
and  which  less,  less. 

Co.  Lit.  72  b.  No  escuage  was  assessed  by  parliament  since  the 
reign  of  Edward  II.,  and  in  the  eighth  year  of  his  reign  escuage  was 
assessed. 

Lit.  §§  98,  100,  103,  110-112.  And  some  hold  by  the  custom,  that 
if  escuage  be  assessed  by  authority  of  parliament  at  any  sum  of  money, 
that  they  shall  pay  but  the  moiety  of  that  sum,  and  some  but  the  fourth 
part  of  that  sum.  But  because  the  escuage  that  they  should  pay  is 
uncertain,  for  that  it  is  not  certain  how  the  parliament  will  assess  the 
escuage,  they  hold  by  knight's  service.  But  otherwise  it  is  of  escuage 
certain,  of  which  shall  be  spoken  in  the  tenure  of  socage. 

And  it  is  to  be  understood  that  when  escuage  is  so  assessed  by  au- 
thority of  parliament,  every  lord,  of  whom  the  land  is  holden  by  escu- 
age, shall  have  the  escuage  so  assessed  by  parliament ;  because  it  is 
intended  by  the  law  that  at  the  beginning  such  tenements  were  given 
by  the  lords  to  the  tenants  to  hold  by  such  services,  to  defend  their 
lords  as  well  as  the  king,  and  to  put  in  quiet  their  lords  and  the  king 
from  the  Scots  aforesaid. 

Lit.  §  111.  Also  divers  tenants  hold  of  their  lords  by  knight's  ser- 
vice, and  yet  they  hold  not  by  escuage,  neither  shall  they  pay  escuage  ; 
as  they  which  hold  of  their  lords  by  castle-ward,  that  is  to  say,  to  ward 
a  tower  of  the  castle  of  their  lord,  or  a  door  of  some  other  place  of  the 
castle,  upon  reasonable  warning,  when  their  lords  hear  that  the  enemies 
will  come,  or  are  come  in  England.  And  in  many  other  cases  a  man 
may  hold  by  knight's  service,  and  yet  he  holdeth  not  by  escuage,  nor 
shall  pay  escuage,  as  shall  be  said  in  the  tenure  by  grand  serjeanty. 

Lit.  §§  85,  90-93,  95,  97.  Homage  is  the  most  honorable  service, 
and  most  humble  service  of  reverence  that  a  franktenant  may  do  to  his 
lord.  For  when  the  tenant  sliall  make  homage  to  his  lord  he  shall  be 
ungirt  and  his  head  uncovered,  and  his  lord  shall  sit,  and  the  tenant 
shall  kneel  before  him  on  both  his  knees,  and  hold  his  hands  jointly 
together  between  the  hands  of  his  lord,  and  shall  say  thus  :  I  become 
your  man  (Jeo  deaeigne  vostre  home)  from  this  day  forward  of  life  and 
limb;  and  of  earthly  worship,  and  unto  you  shall  be  true  and  faithful, 
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and  bear  to  you  faith  for  the  tenements  that  I  claim  to  hold  of  you, 
saving  the  faith  tliat  I  owe  unto  our  sovereign  lord  the  king;  and  then 
the  lord  so  sitting  shall  kiss  him. 

Note,  none  shall  do  homage  but  such  as  have  an  estate  in  fee  simple, 
or  fee  tail,  in  his  own  right,  or  in  the  right  of  another,  for  it  is  a  maxim 
in  law,  that  he  whicii  bath  an  estate  but  for  term  of  life,  shall  neither  do 
homage  or  take  homage.  For  if  a  woman  hatli  lands  or  tenements  in 
fee  simple,  or  in  fee  tail,  which  she  holdetli  of  her  lord  by  homage,  and 
taketh  husband,  and  have  issue,  then  the  husband  in  the  life  of  the  wife 
shall  do  homage,  because  he  hath  title  to  have  the  tenements  by  the 
curtesy  of  England  if  he  surviveth  his  wife,  and  also  he  holdeth  in  right 
of  his  wife.  But  if  the  wife  dies  before  homage  done  by  the  husband 
in  the  life  of  his  wife,  and  the  husband  holdeth  himself  in  as  tenant  by 
the  curtesy,  then  he  shall  not  do  homage  to  his  lord,  because  he  then 
hath  an  estate  but  for  term  of  life. 

IMore  shall  be  said  of  homage  in  the  tenure  of  homage  ancestral. 

Fealty  is  the  same  thai  Jidelitas  is  in  Latin.  And  when  a  freeholder 
dotli  fealty  to  his  lord,  he  shall  hold  his  right  hand  upon  a  book,  and 
shall  sa}'  thus  :  Know  ye  this,  my  lord,  that  I  shall  be  faithful  and  true 
unto  you,  and  faith  to  you  shall  bear  for  the  lands  which  I  claim  to  hold 
of  you,  and  that  I  shall  lawfully  do  to  you  the  customs  and  services 
which  I  ought  to  do,  at  the  terms  assigned,  so  help  me  God  and  his 
saints;  and  he  shall  kiss  the  book.  But  he  shall  not  kneel  when  he 
niaketh  his  fealty,  nor  shall  make  such  humble  reverence  as  is  aforesaid 
in  homage. 

And  there  is  great  diversity  between  the  doing  of  fealty  and  of  hom- 
age :  for  homage  cannot  be  done  to  any  but  to  the  lord  himself;  but  the 
steward  of  the  lord's  court,  or  bailiff,  may  take  fealty  for  the  lord. 

Also,  tenant  for  term  of  life  shall  do  fealt}-,  and  3'et  he  shall  not  do 
homage.  And  divers  other  diversities  there  be  between  homage  and 
fealty. 

Lit.  §§  143,  147,  153.  Tenant  by  homage  ancestral  is,  where  a 
tenant  holdeth  his  land  of  his  lord  b}'  homage,  and  the  same  tenant  and 
his  ancestors,  whose  heir  he  is,  have  holden  the  same  land  of  the  same 
.lord  and  of  his  ancestors,  whose  heir  the  lord  is,  time  out  of  memory  of 
man,  b}'  homage,  and  have  done  to  them  homage.  And  this  is  called 
homage  ancestral,  by  reason  of  the  continuance,  which  hath  been,  by 
title  of  prescription,  in  the  tenanc}'  in  the  blood  of  the  tenant,  and 
also  in  the  seignory  in  the  blood  of  the  lord.  And  such  service  of 
homage  ancestral  draweth  to  it  warrant}',  that  is  to  sa}',  that  the  lord 
which  is  living  and  hath  received  the  homage  of  such  tenant,  ought  to 
warrant  his  tenant,  when  he  is  impleaded  of  the  land  holden  of  him  b}' 
homage  ancestral. 

Also,  if  a  man  which  holds  his  land  by  homage  ancestral  alien  to 
another  in  fee,  the  alienee  shall  do  homage  to  his  lord  ;  but  he  holdeth 
not  of  his  lord  by  homage  ancestral,  because  the  tenanc}'  was  not  con- 
tinued in  the  blood  of  the  ancestors  of  the  alienee ;  neither  shall  the 
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alienee  have  warranty  of  the  land  of  his  lord  ;  because  the  continuance 
of  the  tenauc}-  in  the  tenant  and  to  his  blood  by  the  alienation  is  dis- 
continued. And  so  see  that  if  the  tenant  whicli  holdeth  his  land  of 
his  lord  by  homage  ancestral  alieneth  in  fee,  though  he  taketli  an  estate 
again  of  the  alienee  in  fee,  yet  he  holds  the  land  by  homage,  but  not  by 
homage  ancestral. 

Tenure  by  grand  serjcanty  is,  where  a  man  holds  his  lands  or  tene- 
ments of  our  sovereign  lord  tlie  king,  by  such  services  as  he  ought  to 
do  in  his  proper  person  to  the  king,  as  to  carry  the  banner  of  tlie  king, 
or  his  lance,  or  to  lead  his  army,  or  to  be  his  marshal,  or  to  carry  his 
sword  before  him  at  his  coronation,  or  to  be  his  sewer  at  his  coronation, 
or  his  carver,  or  his  butler,  or  to  be  one  of  his  chamberlains  of  the  re- 
ceipt of  his  exchequer,  or  to  do  other  like  services,  &c.  And  the  cause 
why  this  service  is  called  grand  Serjeant}'  is,  for  that  it  is  a  greater  and 
more  worthy  service  than  the  service  in  the  tenure  of  escuage.  For  he, 
which  holdeth  by  escuage,  is  not  limited  by  his  tenure  to  do  any  more 
especial  service  than  any  other  which  holdeth  b}'  escuage,  ought  to  do. 
But  he,  which  hokleth  by  grand  Serjeant}-,  ought  to  do  some  special 
service  to  the  king,  which  he  that  holds  by  escuage  ought  not  to  do. 

Co.  Lit.  105  b.  This  tenure  hath  seven  special  properties,  —  1.  To 
be  holden  of  the  king  only.  2.  It  must  be  done,  when  the  tenant  is 
able,  in  proper  person.  3.  This  service  is  certain  and  particular.  4.  The 
relief  due  in  respect  of  this  tenure  differeth  from  knight's  service.  5.  It 
is  to  be  done  within  the  realm.  6.  It  is  subject  to  neither  aid pxir  f aire 
jitz  chivaler^  ox  file  marier.     And,  7,  It  payeth  no  escuage. 

Lit.  §  156.  Also,  it  is  said  that  in  the  marches  of  Scotland  some 
hold  of  the  king  by  cornage,  that  is  to  say,  to  wind  a  horn  to  give  men 
of  the  country  warning  when  they  hear  that  the  Scots  or  other  enemies 
are  come  or  will  enter  into  England  ;  which  service  is  grand  serjeanty. 
But  if  anv  tenant  hold  of  any  other  lord  than  of  the  king  by  such  ser- 
vice of  cornage,  this  is  not  grand  serjeanty,  but  it  is  knight's  service, 
and  it  draweth  to  it  ward  and  marriage ;  for  none  may  hold  by  grand 
serjeanty  but  of  the  king  only.^ 

2.   Incidents. 

2  Bl.  Com.  63.  [The  tenure  of  knight-service]  drew  after  it  these 
seven  fruits  and  consequences,  as  inseparably  incident  to  the  tenure  in 
chivalry;  viz.  aid,  relief,  primer  seisin,  wardship,  marriage,  fines  for 
alienation,  and  escheat :  all  of  which  I  shall  endeavor  to  explain,  and 
to  show  to  be  of  feudal  original. 

A.    Aids. 

2  Bl.  Com.  63.  Aids  were  originally  mere  benevolences  granted  by 
the  tenant  to  his  lord,  in  times  of  difficulty  and  distress  ;  but  in  process 
of  time  they  grew  to  be  considered  as  a  matter  of  right,  and  not  of  dis- 

1  But  see  1  P.  &  M.  Hist.  (2 J  ed.)  285.  —  Ed. 
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crction.  These  aids  were  principally  three;  first,  to  ransom  the  lord's 
person,  if  taken  prisoner.  .  .  .  Secondly,  to  make  the  lord's  eldest  son  a 
knight.  .  .  .  Thirdly,  to  marry  the  lord's  eldest  daughter,  by  giving 
her  a  suitable  portion. 

Magna  Carta,  c.  15  (Charter  of  King  John).  We  will  not  give  leave 
to  any  one,  for  the  future,  to  take  an  aid  of  his  own  freemen,  except  for 
redeeming  his  own  ])ody,  and  for  making  his  eldest  son  a  kniglit,  and 
for  marrying  once  his  eldest  daughter;  and  not  that  unless  it  be  a 
reasonable  aid. 

St.  3  Edw.  I.  St.  of  Westm.  I.  (1275),  c.  36.  For  as  much  as  before 
this  time,  reasonable  aid  to  make  one's  son  knight,  or  marry  his  daughter 
was  never  put  in  certain,  nor  how  much  should  be  taken,  nor  at  what 
time,  whereby  some  levied  unreasonable  aid,  and  more  often  than  seemed 
necessar}',  whereby  the  people  were  sore  grieved :  it  is  provided  that 
from  henceforth  of  a  whole  knight's  fee  there  be  taken  but  20.9.  And 
of  20  pound  land  holden  in  socage  20s.,  and  of  more,  more,  and  of  less, 
less  ;  after  the  rate.  And  that  none  shall  levy  such  aid  to  make  his 
son  knight,  until  his  son  be  fifteen  years  of  age;  nor  to  marry  his 
daughter  until  she  be  of  the  age  of  seven  years.  And  of  that  there 
shall  be  made  mention  in  the  king's  writ,  formed  on  the  same,  when 
any  will  demand  it.  And  if  it  happen  that  the  father,  after  he  hath  levied 
such  aid  of  his  tenants,  die  before  he  hath  married  his  daughter,  the 
executors  of  the  father  shall  be  bound  to  the  daughter,  for  so  much  as 
the  father  received  for  the  aid.  And  if  the  father's  goods  be  not  suffi- 
cient, his  heir  shall  be  charged  therewith  unto  the  daughter.^ 

B.    Relief  and  Primer  Seisin. 

2  Bl.  Com.  65.  Relief,  relevium,  was  before  mentioned  as  incident 
to  every  feudal  tenure,  by  way  of  fine  or  composition  with  the  lord  for 
taking  up  the  estate,  which  was  lapsed  or  fallen  in  by  the  death  of  the 
last  tenant.  But  though  reliefs  had  their  original  while  feuds  were  only 
life-estates,  yet  they  continued  after  feuds  became  hereditary;  and  were 
therefore  looked  upon,  very  justly,  as  one  of  the  greatest  grievances  of 
tenure :  especially  when,  at  first,  they  were  merely  arbitrary  and  at  the 
will  of  the  lord  ;  so  that,  if  he  pleased  to  demand  an  exorbitant  relief  it 
was  in  effect  to  disinherit  the  heir. 

Magna  Carta,  c.  2.  If  any  of  our  earls  or  barons,  or  any  other 
which  hold  of  us  in  chief  by  knight's  service,  die,  and  at  the  time  of  liis 
death  his  heir  be  of  full  age,  and  oweth  to  us  relief,  he  shall  have  his 
inheritance  by  the  old  relief;  that  is  to  say,  the  heir  or  heirs  of  an  earl, 
for  a  whole  earldom,  by  one  hundred  pound  ;  the  heir  or  heirs  of  a 
baron,  for  a  whole  barony,  by  one  liundred  marks ;  the  heir  or  heirs 
of  a  knight  for  one  whole  knight's  fee,  one  hundred  shillings  at  the 

1  See  26  Edw.  lU.  St.  of  Purveyors  (1361).  —  Ed. 
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most ;  and  lie  that  hath  less  shall  give  less,  according  to  the  old  cnstora 
of  the  fees. 

c.  3.  But  if  the  heir  of  any  such  be  within  age,  his  lord  sliall  not  have 
the  ward  of  him,  nor  of  his  land,  before  that  he  hath  talcen  of  him  hom- 
age ;  and  after  tluit  such  an  heir  halh  been  in  ward,  when  he  is  come  to 
full  age,  tliat  is  to  say,  to  tlie  age  of  one  and  twenty  years,  he  shall  have 
Ills  .inheritance  without  relief  and  without  fine  ;  so  that  if  such  an  heir, 
being  within  age,  be  made  knight,  yet  nevertheless  his  laud  shall  re- 
main in  the  keeping  of  his  lord  unto  the  term  aforesaid. 

2  Bl.  Com.  66.  Primer  seisin  was  a  feodal  burthen,  only  incident 
to  the  king's  tenants  in  capite,  and  not  to  those  who  held  of  inferior  or 
mesne  lords.  It  was  a  right  which  the  king  had,  when  any  of  his  ten- 
ants in  capite  died  seised  of  a  knight's  fee,  to  receive  of  the  heir  (pro- 
vided he  were  of  full  age)  one  wliole  year's  profits  of  the  lands,  if  they 
were  in  immediate  possession  ;  and  half  a  year's  pi'ofits,  if  the  lands 
were  in  reversion  expectant  on  an  estate  for  life.  This  seems  to  be 
little  more  than  an  additional  relief,  but  grounded  upon  this  feodal  rea- 
son; that,  by  the  antient  law  of  feuds,  immediately  upon  a  death  of 
a  vasal  the  superior  was  entitled  to  enter  and  take  seisin  or  possession 
of  the  land,  by  way  of  protection  against  intruders,  till  the  heir  appeared 
to  claim  it,  and  receive  investiture;  during  which  interval  the  lord  was 
entitled  to  take  the  profits  ;  and,  unless  the  heir  claimed  within  a  year 
and  day,  it  was  by  the  strict  law  a  forfeiture.  This  practice  however 
seems  not  to  have  long  obtained  in  England,  if  ever,  with  regard  to 
tenure  under  inferior  lords.^ 

C.    Wardship  and  Jlarriage. 

2  Bl.  Com.  67.  These  payments  were  only  due  if  the  heir  was  of  full 
age  ;  but  if  he  was  under  the  age  of  twenty-one,  being  a  male,  or  fourteen, 
being  a  female,  the  lord  was  entitled  to  the  wardship  of  the  heir,  and  was 
called  the  guardian  in  chivalry.  This  wardship  consisted  in  having  the 
custody  of  the  body  and  lands  of  such  heir,  without  any  account  of  the 
profits,"  till  the  age  of  twenty-one  in  males,  and  sixteen  in  females.  For 
the  law  supposed  the  heir-male  unable  to  perform  knight-service  till 
twenty-one  ;  but  as  for  the  female,  she  was  supposed  caijable  at  four- 
teen to  marry,  and  then  her  iuisband  might  perform  the  service.  The 
lord  therefore  had  no  wardship,  if  at  the  death  of  the  ancestor  the  heir- 
male  was  of  the  full  age  of  twenty-one,  or  the  heir  female  of , fourteen  ; 
yet,  if  she  was  then  under  fourteen,  and  the  lord  once  had  her  in  ward, 
"he  might  keep  her  so  till  sixteen,  by  virtue  of  the  statute  of  Westm.  1, 
3  Edvv.  I.  c.  22,  the  two  additional  years  being  given  by  the  legislature 
for  no  other  reason  but  merely  to  benefit  the  lord. 

This  wardship,  so  far  as  it  related  to  land,  though  it  was  not  nor 
could  be  part  of  the  law  of  feuds,  so  long  as  they  were  arbitrary,  tem- 

1  See  1  P.  &  M.  Hist.  bk.  2,  c.  1,  §  7. 
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poraiy,  or  for  life  onl}- ;  yet  when  they  became  hereditary,  and  did  con- 
sequently often  descend  upon  infants,  who  by  reason  of  their  age  could 
neither  perform  nor  stipulate  for  the  services  oC  tlie  feud,  does  not  seem 
upon  feodal  principles  to  have  been  unreasonable.  For  the  wardship  of 
the  land,  or  custody  of  the  feud,  was  retained  by  the  lord,  that  he  might, 
out  of  the  profits  thereof,  provide  a  fit  person  to  supply  the  infanfs 
services,  till  lie  should  be  of  age  to  perform  them  himself.  And  if  we 
consider  the  feud  in  its  original  import  as  a  stipend,  fee,  or  reward  for 
actual  service,  it  could  not  be  thought  hard  that  the  lord  should  with- 
hold the  stipend,  so  long  as  the  service  was  suspended.  Though  un- 
doubtedly to  our  English  ancestors,  where  such  a  stipendiar\'  donation 
was  a  mere  supposition  or  figment,  it  carried  abundance  of  hardship; 
and  accordingly  it  was  relieved  by  the  charter  of  Henry  I.,  before  men- 
tioned, which  took  this  custodj'  from  the  lord,  and  ordained  that  the 
custody,  both  of  the  land  and  the  children,  should  belong  to  the  widow 
or  next  of  kin.     But  this  noble  immunit}-  did  not  continue  man}'  3'ears. 

The  wardship  of  the  bod}'  was  a  consequence  of  the  wardship  of  the 
land  ;  for  he  wlio  enjoyed  the  infant's  estate  was  the  properest  person 
to  educate  and  maintain  him  in  his  infancy;  and  also,  in  a  political 
view,  the  lord  was  most  concerned  to  give  his  tenant  a  suitable  educa- 
tion, in  order  to  qualify  him  the  better  to  perform  those  services  which 
in  his  maturity  he  was  bound  to  render. 

When  the  male  heir  arrived  at  the  age  of  twenty -one,  or  the  heir 
female  to  that  of  sixteen,  they  might  sue  out  their  livery  or  ouster- 
lemain  ;  that  is,  the  delivery  of  their  lands  out  of  their  guardian's 
hands.  For  this  they  were  obliged  to  pay  a  fine,  namely,  half  a  year's 
profits  of  the  land  ;  though  this  seems  expressly  contrary  to  tnagna 
carta.  However,  in  consideration  of  their  lands  having  been  so  long 
in  ward,  they  were  excused  all  reliefs,  and  the  king's  tenants  also  all 
primer  seisins. 

2  Bl.  Com.  70.  But,  before  they  came  of  age,  there  was  still  another 
piece  of  authority,  wliich  the  guardian  was  at  liberty  to  exercise  over  his 
infant  wards  ;  1  mean  the  right  of  marriage  {rnaritaglum,  as  contradis- 
tinguished from  matrimoniam),  which  in  its  feodal  sense  signifies  the 
power,  whicli  the  lord  or  guardian  in  chivalry  had,  of  disposing  of  his  in- 
fant ward  in  matrimony.  For,  while  the  infant  was  in  ward,  the  guardian 
had  tlie  power  of  tendering  him  or  her  a  suitable  match,  without  dis- 
paragetuent  or  inequality:  which,  if  the  infants  refused,  they  forfeited 
the  value  of  the  mari'iage,  valorem  maritagii,  to  their  guardian  ;  that 
is,  so  much  as  a  jury  would  assess,  or  any  one  would  bona,  fide  give  to 
the  guardian  for  such  an  alliance:  and,  if  the  infants  married  them- 
selves witiiout  the  guardian's  consent,  tliey  forfeited  double  the  value, 
dupUcem  ralorem  maritagii.  Tiiis  seems  to  have  been  one  of  the  great- 
est hardships  of  our  ancient  tenures.  There  were  indeed  substantial  rea- 
sons why  tlie  lord  should  liave  the  restraint  and  control  of  the  ward's 
marriage,  especially  of  his  female  ward  ;  because  of  their  tender  years, 
and  the  danger  of  such  female  ward's  intermarrying  with  the  lord's 
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encm}' ;    but  no  tolerable  pretence  could  be  assigned  why  the  lord 
should  have  the  sale  or  value  of  the  marriage. 

Lit.  §§  103,  110.  Tenure  by  homage,  fealty,  and  escuage  is  to  hold 
by  knight's  service  {per  service  de  c/dnaler),  and  it  draweth  to  it  ward 
{gard),  marriage,  and  relief.  For  when  such  tenant  dieth,  and  his 
heir  male  be  within  the  age  of  twent^'-one  years,  the  lord  shall  have  the 
land  holden  of  him  until  the  age  of  the  heir  of  twenty-one  years ;  the 
whicli  is  called  full  age,  because  such  heir,  by  intendment  of  the  law,  is 
not  able  to  do  such  knight's  service  before  his  age  of  twenty-one  years. 
And  also  if  such  heir  be  not  married  at  the  time  of  the  deatli  of  his 
ancestor,  then  the  lord  shall  have  the  wardship  and  marriage  of  him. 
But  if  such  tenant  dieth,  his  heir  female  being  of  tlie  age  of  fourteen 
j-ears  or  more,  tlien  the  lord  shall  not  have  the  wardship  of  the  land, 
nor  of  the  body  ;  because  that  a  woman  of  such  age  may  have  a  hus^ 
band  able  to  do  knight's  service.  But  if  such  heir  female  be  within  the 
age  of  fourteen  years,  and  unmarried  at  the  time  of  the  death  of  her 
ancestor,  the  lord  shall  have  the  wardship  of  the  land  holden  of  him 
until  the  age  of  such  heir  female  of  sixteen  years  ;  for  it  is  given  b}- 
the  statute  of  W[estra].  I.  cap.  22,  that  by  the  space  of  two  years  next 
ensuing  the  said  fourteen  years,  the  lord  may  tender  covenable  mar- 
riage without  disparagement  to  such  heir  female.  And  if  the  lord  within 
the  said  two  years  do  not  tender  such  marriage,  &c.,  then  she  at  the  end 
of  the  said  two  years  may  enter,  and  put  out  her  lord.  But  if  such 
heir  female  be  married  within  the  age  of  fourteen  years,  in  the  life  of  her 
ancestor,  and  her  ancestor  dieth,  she  being  within  the  age  of  fourteen 
years,  the  lord  shall  have  only  the  wardship  of  the  land  until  the  end 
of  the  fourteen  years  of  age  of  such  heir  female,  and  then  her  husband 
and  she  may  enter  into  the  land  and  oust  the  lord.  For  this  is  out  of 
the  case  of  the  said  statute,  insomuch  as  the  lord  cannot  tender  marriage 
to  her  which  is  married,  &c.  For  before  the  said  statute  of  "\V[estm].  I. 
such  issue  female,  which  was  within  the  age  of  fourteen  years  at  the 
time  of  the  death  of  her  ancestor,  and  after  she  had  accomplislied  the 
age  of  fourteen  years,  without  any  tender  of  marriage  by  the  lord  unto 
her,  such  heir  female  might  have  entered  into  the  land  and  ousted  the 
lord,  as  appeareth  by  the  rehearsal  and  words  of  the  said  statute  ;  so 
as  the  said  statute  was  made  (as  it  seemeth)  in  such  case  altogether  for 
the  advantage  of  lords.  But  yet  this  is  always  intended  by  the  words 
of  the  same  statute,  that  the  lord  shall  not  have  these  two  years  after 
the  fourteen  years,  as  is  aforesaid,  but  where  such  heir  female  is  within 
the  age  of  fourteen  years,  and  unmarried  at  the  time  of  the  death  of  her 
ancestor. 

And  of  heirs  males  which  be  within  the  age  of  twenty-one  years  after 
the  decease  of  their  ancestor,  and  not  married,  in  this  case  the  lord 
shall  have  the  marriage  of  such  heir,  and  he  shall  have  time  and  space 
to  tender  to  him  covenable  marriage  without  disparagement  within  the 
said  time  of  twenty-one  years.    And  it  is  to  be  understood  that  the  heir 
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in  this  case  inay  choose  whether  he  will  be  married  or  no ;  but  if  the 
lord,  which  is  called  guardian  in  chivahy,  tenders  to  such  heir  cove- 
nable  marriage  within  the  age  of  twenty- -one  years  without  disparage- 
ment, and  the  heir  refiisoth  this,  and  dolh  not  marry  liimself  within  the 
said  age,  tlien  the  guardian  sliall  have  tlie  value  of  tlie  marriage  of  such 
heir  male.  But  if  such  heir  marrieth  himself  within  the  age  of  twent}-- 
one  years,  against  the  will  of  the  guardian  in  chivalry,  then  the  guar- 
dian sliall  have  the  double  value  of  the  marriage  by  force  of  the  statute 
of  Merton  aforesaid,  as  in  the  same  statute  is  more  fully  at  large 
comprised.^ 

D.    Fines  for  Alienation. 

2  Bl.  Com.  71.  Another  attendant  or  consequence  of  tenure  by 
knight-service  was  that  oi  fines  due  to  the  lord  for  every  alienation^ 
whenever  the  tenant  had  occasion  to  make  over  his  land  to  another. 
This  depended  on  the  nature  of  the  feudal  connection  ;  it  not  being 
reasonable  or  allowed,  as  we  have  before  seen,  that  a  feudatory  should 
transfer  his  lord's  gift  to  another,  and  substitute  a  new  tenant  to  do 
the  service  in  his  own  stead,  without  the  consent  of  the  lord  ;  and  as 
the  feudal  obligation  was  considered  as  reciprocal,  the  lord  also  could 
not  alienate  his  seignorj'  without  the  consent  of  his  tenant,  which  con- 
sent of  his  was  called  an  attornment.  This  restraint  upon  the  lords 
soon  wore  away  ;  that  upon  the  tenants  continued  longer.^ 

E.    Escheat. 

2  Bl.  Com.  72.  The  last  consequence  of  tenure  in  chivahT  was 
escheat ;  wliich  is  the  determination  of  the  tenure,  or  dissolution  of  the 
mutual  bond  between  the  lord  and  tenant,  from  the  extinction  of  the 
blood  of  the  latter  b\'  either  natural  or  civil  means;  if  he  died  without 
heirs  of  his  blood,  or  if  his  blood  was  corrupted  and  stained  by  commis- 
sion of  treason  or  felony,  whereby  every  inheritable  quality  was  entirely 
blotted  out  and  abolished.  In  such  cases  the  land  escheated,  or  fell 
back,  to  the  lord  of  the  fee  ;  that  is,  the  tenure  was  determined  b}'  breach 
of  the  original  condition  expressed  or  implied  in  the  feodal  donation. 

1  See  St.  20  Hen.  III.  St.  of  Merton  (1235),  cc.  6,  7;  St.  Edw.  I.  St.  of  Wcstm.  I. 
(127.5),  c.  22  ;  Palmer's  Case,  5  Co.  126  /;  ,•  Darcy's  Case,  6  Co.  70  b.  —  F.d. 

2  "The  tenant  originally  could  not  alien  liis  fee  without  the  license  of  the  lord, 
for  granting  wiiich  a  fine  or  payment  was  charged.  The  statute  Q'lin  emptores  en- 
abled tenants  to  alien  without  license ;  but  tliis  statute  did  not  extend  to  the  tenants 
m  capite  of  the  Crown.  The  claim  of  the  Crown  was  afterwards  settled  by  statute 
at  a  reasonable  fine,  which  was  adjudged  to  be  one-tiiird  of  tlie  yearly  value  for 
license,  and  one  year's  value  upon  alienation  without  license.  18  Edw.  I.  c.  1  ; 
1  Edw.  III.  c.  12;  34  Edw.  III.  c.  15;  Co.  Lit.  43  a,  6;  2  Inst.  67."  —  Leake,  Dig. 
Land  Law,  28. 
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SECTION   IV. 

SOCAGE    TENURE. 

1.    Services. 

Lit.  §§  117,  118,  120,  121.  Tenure  in  socage  is  where  the  tenant 
holdeth  of  his  lord  the  tenancy  by  certain  service  for  all  manner  of  ser- 
vices, so  that  the  service  be  not  knight's  service.  As  where  a  man 
holdeth  his  land  of  his  lord  by  fealt\'  and  certain  rent,  for  all  manner 
of  services  ;  or  else  where  a  man  holdeth  his  land  b^'  homage,  fealty, 
and  certain  rent,  for  all  manner  of  services  ;  or  where  a  man  holdeth 
his  land  b}'  homage  and  fealty  for  all  manner  of  services  ;  for  homage 
b}'  itself  maketh  not  knight's  service. 

Also,  a  man  may  hold  of  his  lord  b}-  fealty  onh^,  and  such  tenure  is 
tenure  in  socage ;  for  every  tenure  which  is  not  tenure  in  chivalrv,  is 
a  tenure  in  socage. 

Also,  if  a  man  holdeth  of  his  lord  by  escuage  certain,  soil,  in  this 
manner,  when  the  escuage  runneth  and  is  assessed  b}'  parliament  to  a 
greater  or  lesser  sum,  that  the  tenant  shall  pay  to  his  lord  but  half  a  mark 
for  escuage,  and  no  more  nor  less,  to  how  great  a  sum,  or  to  how  little 
the  escuage  runneth,  &c.,  such  tenure  is  tenure  in  socage,  and  not 
knight's  service.  But  where  the  sum  which  the  tenant  shall  pa}'  for 
escuage  is  uncertain,  soil,  where  it  ma}'  be  that  the  sum  that  the  tenant 
shall  pay  for  escuage  to  his  lord  may  be  at  one  time  more  and  at  another 
time  less,  according  as  it  is  assessed,  &c.,  such  tenure  is  tenure  by 
knight's  service. 

Also,  if  a  man  holdeth  his  land  to  pa}-  a  certain  rent  to  his  lord  for 
castle-guard,  this  tenure  is  tenure  in  socage.  But  where  the  tenant 
ought  b}-  himself  or  b}-  another  to  do  castle-guard,  such  tenure  is  tenure 
by  knight's  service. 

Lit.  §§  130-132,  159-165.  Also,  if  an}-  will  ask  why  a  man  ma}- 
hold  of  his  lord  by  fealty  only  for  all  manner  of  services,  insomuch  as 
when  the  tenant  shall  do  his  fealty,  he  shall  swear  to  his  lord  that  he 
will  do  to  his  loi'd  all  manner  of  services  due,  and  when  he  hath  done 
fealty,  in  this  case  no  other  service  is  due.  To  this  it  may  be  said, 
that  whei'C  a  tenant  holds  his  land  of  his  lord,  it  behooveth  that  he  ought 
to  do  some  service  to  his  lord.  For  if  the  tenant  nor  his  heirs  ought 
to  do  no  manner  of  service  to  his  lord  nor  his  heirs,  then  by  long  con- 
tinuance of  time  it  would  grow  out  of  memory,  whether  the  land  were 
holden  of  the  lord  or  of  his  heirs,  or  not,  and  then  will  men  more  often 
and  more  readily  say,  that  the  land  is  not  holden  of  the  lord,  nor  of  his 
heirs,  than  otherwise  ;  and  hereupon  the  lord  shall  lose  his  escheat  of 
the  land,  or  perchance  some  other  forfeiture  or  profit  which  he  might 
have  of  the  land.     So  it  is  reason,  that  the  lord  and  his  heirs  have  some 
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service  clone  unto  them,  to  prove  and  testify  that  the  land  is  holden 
of  them. 

And  for  that  fealty  is  incident  to  all  manner  of  tenures,  but  to  the 
tenure  in  frankalmoign  (as  shall  l)e  said  in  the  tenure  of  frankalmoign), 
and  for  that  the  lord  would  not  at  the  beginning  of  the  tenure  liave  any 
other  service  but  fealty,  it  is  reason,  that  a  man  may  hold  of  his  lord 
by  fealty  only  ;  and  when  he  hath  done  his  fealty,  he  hath  done  all  his 
services. 

Also,  if  a  man  letteth  to  another  lands  or  tenements  for  term  of  life, 
-without  naming  any  rent  to  be  reserved  to  the  lessor,  yet  he  shall  do 
fealty  to  the  lessor,  because  he  holdeth  of  him.  Also  if  a  lease  be 
made  to  a  man  for  term  of  years,  it  is  said  that  the  lessee  shall  do  fealty 
to  the  lessor,  because  he  holdeth  of  him.  And  this  is  well  proved  by 
the  words  of  the  writ  of  waste,  when  the  lessor  hath  cause  to  bring  a 
writ  of  waste  against  him ;  which  writ  shall  say,  that  the  lessee  holds 
his  tenements  of  the  lessor  for  term  of  years.  So  the  writ  proves  a 
tenure  between  them.  But  he  which  is  tenant  at  will  according  to  the 
course  of  the  common  law,  shall  not  do  fealty,  because  he  hath  not  any 
sure  estate.  But  otherwise  it  is  of  tenant  at  will  according  to  the  cus- 
tom of  the  manor ;  for  that  he  is  bound  to  do  fealty  to  his  lord  for  two 
causes.  The  one  is  by  reason  of  the  custom  ;  and  the  other  is,  for  that 
he  taketh  his  estate  in  such  form  to  do  his  lord  fealt}-. 

Tenure  by  petit  serjeanty  is,  where  a  man  holds  his  land  of  our  sov- 
ereign lord  the  king  to  yield  to  him  yearly  a  bow,  or  a  sword,  or  a 
dagger,  or  a  knife,  or  a  lance,  or  a  pair  of  gloves  of  mail,  or  a  pair 
of  gilt  spurs,  or  an  arrow,  or  divers  arrows,  or  to  yield  such  other 
small  things  belonging  to  war. 

And  such  service  is  but  socage  in  effect;  because  that  such  tenant  by 
his  tenure  ought  not  to  go,  nor  do  anything,  in  his  proper  person,  touch- 
ing the  war,  but  to  render  and  pay  yearly  certain  things  to  the  king,  as 
a  man  ouglit  to  pa\'  a  rent. 

And  note,  that  a  man  cannot  hold  by  grand  serjeanty,  nor  by  petit 
Serjeant}-,  but  of  the  king,  &c. 

Tenure  in  burgage  is  where  an  ancient  borough  is,  of  which  the  king 
is  lord,  and  they  that  have  tenements  within  the  borough  hold  of  the 
king  their  tenements  ;  that  every  tenant  for  his  tenement  ought  to  pay 
to  the  king  a  certain  rent  by  year,  &c.  And  such  tenure  is  but  tenure 
in  socage. 

And  the  same  manner  is,  where  another  lord,  spiritual  or  temporal, 
is  lord  of  such  a  borough,  and  the  tenants  of  the  tenements  in  such 
a  borough  hold  of  their  lord  to  pay  each  of  them  yearly  an  annual 
rent. 

And  it  is  called  tenure  in  burgage,  for  that  the  tenements  within  the 
1)orough  be  holden  of  the  lord  of  the  borough  by  certain  rent,  &c. 
And  it  is  to  wit  that  the  ancient  towns  called  boroughs  be  the  most 
ancient  towns  that  be  within  England  ;  for  the  towns  that  now  be  cities 
or  counties,  in  old  time  were  boroughs,  and  called  boroughs;  for  of 
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such  old  towns  called  boroughs  come  the  burgesses  of  the  parliament  to 
the  parliament,  when  the  king  hath  summoned  his  parliament. 

Also,  for  the  greater  part  such  boroughs  have  divers  customs  and 
usages  which  be  not  had  in  other  towns.  For  some  boroughs  have  such 
a  custom  that  if  a  man  have  issue  man}'  sons  and  dieth,  the  youngest 
son  shall  inherit  all  the  tenements  which  were  his  father's  within  the 
same  borough,  as  heir  unto  his  father  by  force  of  the  custom  ;  the  which 
is  called  borough  English. 

2.   Incidents. 

Lit.  §§  126-129.  Aso,  the  lord  of  whom  the  land  is  holden  in  socage, 
after  the  decease  of  his  tenant,  shall  have  relief  in  this  manner.  If 
the  tenant  holdeth  by  fealtj-  and  certain  rent  to  pay  yearly,  &c.,  if  the 
terras  of  payment  be  to  pay  at  two  terms  of  the  3'ear,  or  at  four  terras 
in  the  3'ear,  the  lord  shall  have  of  the  heir  his  tenant  as  ranch  as  the 
rent  amounts  unto,  which  he  payeth  3'earlv.  As  if  the  tenant  holds  of 
his  lord  by  fealty,  and  ten  shillings  rent  paj-able  at  certain  terms  of  the 
year,  then  the  heir  shall  pay  to  the  lord  ten  shillings  for  relief,  beside 
the  ten  shillings  which  he  pa3-eth  for  the  rent. 

And  in  this  case,  after  the  death  of  the  tenant,  such  relief  is  due  to 
the  lord  presenth',  of  what  age  soever  the  heir  be  ;  because  such  lord 
cannot  have  the  wardship  of  the  body  nor  of  the  land  of  the  heir.  And 
the  lord  in  such  case  ought  not  to  attend  for  the  payment  of  his  relief, 
according  to  the  terms  and  days  of  payment  of  the  rent ;  but  he  is  to 
have  his  relief  presently,  and  therefore  he  may  forthwith  distrain  after 
the  death  of  his  tenant  for  relief. 

In  the  same  manner  it  is,  where  the  tenant  holdeth  of  his  lord  by 
fealty  and  a  pound  of  pepper  or  cummin,  and  the  tenant  dieth,  the  lord 
shall  have  for  relief  a  pound  of  cummin  or  a  pound  of  pepper,  besides 
the  common  rent.  In  the  same  manner  it  is,  where  the  tenant  holdeth 
to  pay  yearly  a  number  of  capons  or  hens,  or  a  pair  of  gloves,  or  certain 
bushels  of  corn,  or  such  like. 

But  in  some  case  the  lord  ought  to  stay  to  distrain  for  his  relief  until 
a  certain  time.  As  if  the  tenant  holds  of  his  lord  by  a  rose,  or  by 
a  bushel  of  roses,  to  pay  at  the  feast  of  St.  John  the  Baptist,  if  such 
tenant  dieth  in  winter,  then  the  lord  cannot  distrain  for  his  relief  until 
the  time  that  roses  by  the  course  of  the  year  may  have  their  growth, 
&c.     And  so  of  the  like. 

Co.  Lit.  77  a.  He  that  holdeth  of  the  king  by  socage  in  chief,  and 
dieth,  his  heir  of  full  age,  the  king  shall  have  livery  and  primer  seisin 
only  of  the  lands  so  holden,  and  not  of  the  lands  holden  of  others.  But 
if  tiie  heir  of  such  a  tenant  in  socage  in  chief  be  within  the  age  of  four- 
teen at  the  death  of  his  ancestor,  he  shall  neither  sue  livery,  nor  pay 
primer  seisin,  either  then  or  any  time  after ;  and  the  reason  thereof  is, 
for  that  the  custody  of  his  body  and  lands  in  that  case  belong  to  the 
prochein  amy,  as  guardian  in  socage.     Neither  shall  the  king  have 
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primer  seisin  of  lands  holden  in  burgage  (as  some  have  said),  for  that  it 
is  no  tenure  in  capife. 

Lit.  123.  Also,  in  such  tenures  in  socage,  if  the  tenant  have  issue 
and  die,  his  issue  being  within  the  age  of  fourteen  3-ears,  then  the 
next  friend  (le  2'>rochein  amy)  of  that  heir,  to  whom  the  inheritance 
cannot  descend  («  que  le  heritage  ne  poet  descender),  shall  have  the 
wardship  of  the  land  and  of  the  heir  until  the  age  of  fourteen  years,  and 
such  guardian  is  called  guardian  in  socage.  For  if  the  land  descend  to 
the  heir  of  the  part  of  the  father,  then  the  mother,  or  other  next  cousin 
of  the  part  of  the  mother,  shall  have  the  wardship.  And  if  land  descend 
to  the  heir  of  the  part  of  the  mother,  then  the  father,  or  next  friend  of 
the  part  of  the  father,  shall  have  the  wardship  of  such  lands  or  tene- 
ments. And  when  the  heir  cometh  to  the  age  of  fourteen  j-ears  com- 
plete, he  may  enter  and  oust  the  guardian  in  socage,  and  occupy  the 
land  himself  if  he  will.  And  such  guardian  in  socage  shall  not  take 
anv  issues  or  profits  of  such  lands  or  tenements  to  his  own  use,  but  only 
to  the  use  and  profit  of  the  heir  ;  and  of  this  he  shall  render  an  account 
to  the  heir  when  it  pleaseth  the  heir,  after  he  accomplisheth  the  age  of 
fourteen  years.  But  such  guardian  upon  his  account  shall  have  allow- 
ance of  all  his  reasonable  costs  and  expenses  in  all  things,  &c.  And 
if  such  guardian  marry  the  heir  within  age  of  fourteen  ^-ears,  he 
shall  account  to  the  heir  or  his  executors  of  the  value  of  the  marriage, 
although  that  he  took  nothing  for  the  value  of  the  marriage  ;  for  it 
shall  be  accounted  his  own  folly  that  he  would  marry  him  without  taking 
tlie  value  of  the  marriage,  unless  that  he  marrieth  him  to  such  a  marriage 
that  is  as  much  worth  in  value  as  the  marriage  of  the  heir. 

2  Bl.  Com.  89.  Escheats  are  equally  incident  to  tenure  in  socage, 
as  they  were  to  tenure  b}-  knight-service  ;  except  only  in  gavelkind 
lands,  which  are  subject  to  no  escheats  for  felon}',  though  thej'  are 
to  escheats  for  want  of  heirs. 

Real  Prop.  Comsirs.  Third  Report,  8.  This  tenure  [free  and  com- 
mon socage]  has  all  the  advantages  of  allodial  ownership.  The  do- 
minium utile  vested  in  the  tenant  comprises  the  sole  and  undivided 
interest  in  the  soil.  Escheat  is  the  onl^'  material  incident  of  the  tenure 
l)eneficial  to  the  lord  ;  and,  while  there  is  an  heir  or  devisee,  he  can  in 
no  way  interfere.  The  tenant  in  fee-simple  of  socage  land  can  of 
his  own  authority  create  in  it  any  estates  and  interests  not  contrary 
to  the  general  rules  of  law;  he  can  alien  it  entireh",  or  devise  it  to 
whom  he  pleases,  and  the  alienee  or  devisee  takes  directly  from  him, 
so  that  the  title  is  complete  without  the  concurrence  or  privity  of  the 
lord. 

3.    Gavelkind. 

Lit.  §  265.  Parceners  by  the  custom  are,  where  a  man  seised  in  fee 
simple  or  in  fee  tail  of  lands  or  tenements  which  are  of  the  tenure  called 
gavelkind  within  the  county  of  Kent,  and  hath  issue  divers  sons  and 
die,  such  lands  or  tenements  shall  descend  to  all  the  sons  by  the  cus- 
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toni,  and  they  shall  equall}'  inherit  and  make  partition  by  the  custom, 
as  females  shall  do,  and  a  writ  of  partition  lieth  in  tliis  case  as  between 
females.  But  it  behooveth  in  the  declaration  to  make  mention  of  the 
custom.  Also  such  custom  is  in  other  places  of  England,  and  also  such 
custom  is  in  North  Wales,  &c. 

2  Bl.  Com.  84.  It  is  universally  known  what  struggles  the  Kentish 
men  made  to  preserve  their  ancient  liberties,  and  with  how  much  success 
those  struggles  were  attended.^  And  as  it  is  principally  here  that  we 
meet  with  the  custom  of  gavelkind^  (though  it  was  and  is  to  be  found 
in  some  other  parts  of  the  kingdom),  we  may  fairly  conclude  that  this 
was  a  part  of  those  liberties  ;  agreeably  to  Mr.  Selden's  opinion,  that 
gavelkind  before  the  Norman  Conquest  was  the  general  custom  of  the 
realm.  The  distinguishing  properties  of  this  tenure  are  various;  some 
of  the  principal  are  these  :  1.  Tiie  tenant  is  of  age  sufficient  to  alien  his 
estate  by  feoffment  at  the  age  of  fifteen.  2.  The  estate  does  not  es- 
cheat in  case  of  an  attainder  and  execution  for  felony ;  their  maxim 
being,  "  The  father  to  the  bough,  the  son  to  the  plough."  3.  In  most 
places  he  had  a  power  of  devising  lands  by  will,  before  the  statute  for 
that  purpose  was  made.  4.  The  lands  descend,  not  to  the  eldest, 
youngest,  or  any  one  son  only,  but  to  all  the  sons  together;  which  was 
indeed  anciently  the  most  usual  course  of  descent  all  over  England, 
though  in  particular  places  particuhxr  customs  prevailed.  These,  among 
other  properties,  distinguished  this  tenure  in  a  most  remarkable  man- 
ner :  and  yet  it  is  said  to  be  only  a  species  of  a  socage  tenure,  modified 
by  the  custom  of  the  country;  the  lands  being  holden  by  suit  of  court 
and  fealty,  which  is  a  service  in  its  nature  certain.^ 

1  See  2  P.  &  M.  Hist.  ('2d  ed.)  271. 

2  See  In  re  Chenowe.th,  [1902]  2  Cli.  488. 

3  Ancient  Demesne.  "  Tliere  is  great  confusion  in  the  law  books  respecting:  this 
tenure.  All  agree  tiiat  it  exists  in  those  manors,  and  in  those  only,  which  belonged 
to  the  Crown  in  tlie  reign  of  Edward  the  Confessor  and  Wilham  the  Conqueror,  and 
in  Doomsday  Book  are  denominated  Terr(v.  Regis.  But  the  copyliolders  of  these 
manors  are  sometimes  considered  tenants  in  Ancient  Demesne,  and  land  iield  in 
ancient  demesne  is  said  to  pass  by  surrender  and  admittance.  This  appears  to  be 
inaccurate.  It  is  only  the  freeholders  of  the  manor  who  are  truly  tenants  in  ancient 
demesne,  and  land  held  in  ancient  demesne  passes  by  common  law  conveyances  with- 
out the  instrumentality  of  the  lord.  The  copyholders  in  an  ancient  deme.^ne  manor, 
like  other  copyliolders,  are  merely  to  be  considered  as  occupying  a  part  of  the  lord's 
demesne,  and  do  not  hold  of  the  manor.  Tliey  form  the  Customary  Court.  The 
Court  of  Ancient  Demesne,  which  is  analogous  to  the  Court  Baron,  is  constituted  by 
those  who  hold  in  socage  of  the  lord  of  the  manor.  .  .  .  The  tenants  in  ancient  de- 
mesne, properly  so  called,  were  made  subject  to  certain  restraints  and  entitled  to 
certain  immunities,  which  produce  serious  inconveniences  at  the  present  day.  They 
were  forbidden  to  bring  or  to  defend  any  real  action  touching  their  tenements,  except 
in  the  lord's  court;  and  they  were  exempted  from  serving  on  juries  elsewhere,  and 
from  paying  toll  in  any  part  of  England  "  —Third  Report  of  Commissioners  on  the 
Law  of  Real  Property,  12,  13.     See  1  P.  &  M.  Hist.  bk.  2,  c.  1,  §  13. 
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SECTION  V. 

FRANK  ALMOIGN. 

Lit.  §§  133,  135,  137,  139,  140,  141.  Tenant  in  frankalmoign  is, 
where  an  abbot,  or  prior,  or  another  man  of  religion,  or  of  holy  church, 
holdoth  of  his  lord  in  frankalmoign  ;  that  is  to  say,  in  Latin,  in  liberam 
eleeuiosinam,  that  is,  in  free  alms.  And  such  tenure  began  first  in  old 
time.  When  a  man  in  old  time  was  seised  of  certain  lands  or  tenements 
in  his  demesne  as  of  fee,  and  of  the  same  land  infeoffed  an  abbot  and 
his  covent,  or  prior  and  his  covent,  to  have  and  to  hokl  to  them  and 
their  successors  in  pure  and  perpetual  alms,  or  in  frankalmoign  ;  (or  by 
such  words  to  hold  of  the  grantor,  or  of  the  lessor,  and  his  heirs  in  free 
alms :)  in  such  case  the  tenements  were  holden  in  frankalmoign. 

And  they,  wiiich  hold  in  frankalmoign,  are  bound  of  right  before 
God  to  make  orisons,  prayers,  masses,  and  other  divine  services,  for 
the  souls  of  tlieir  grantor  or  feoffor,  and  for  the  souls  of  their  heirs 
which  are  dead,  and  for  the  prosperity  and  good  life  and  good  health 
of  their  heirs  which  are  alive.  And  therefore  they  shall  do  no  fealty 
to  their  lord ;  because  that  this  divine  service  is  better  for  them  before 
God,  than  any  doing  of  fealty  ;  and  also  because  that  these  words 
(frankalmoign)  exclude  the  lord  to  have  any  earthly  or  temporal 
service,  but  to  have  only  divine  and  spiritual  service  to  be  done  for 
him,   &c. 

But  if  an  abbot,  or  prior,  holds  of  his  lord  by  a  certain  divine  ser- 
vice, in  certain  to  be  done,  as  to  sing  a  mass  every  Friday  in  the  week, 
for  the  souls,  ut  supra,  or  every  year  at  such  a  day  to  sing  ^placebo  et 
dirige,  &c.,  or  to  find  a  chaplain  to  sing  a  mass,  &c.,  or  to  distribute 
in  alms  to  an  hundred  poor  men  an  hundred  pence  at  such  a  day  ;  in 
this  case,  if  such  divine  service  be  not  done,  the  lord  may  distrain,  &c., 
because  the  divine  service  is  put  in  certain  by  their  tenure,  which  the 
abbot  or  prior  ought  to  do.  And  in  this  case  the  lord  shall  have  fealty, 
&c.,  as  it  seemeth.  And  such  tenure  shall  not  be  said  to  be  tenure  in 
frankalmoign,  but  is  called  tenure  by  divine  service.  Fcjr  in  tenure  in 
frankalmoign  no  mention  is  made  of  any  manner  of  service  ;  for  none 
can  liold  in  frankalmoign,  if  there  be  expressed  any  manner  of  certain 
service  that  he  ought  to  do,  &c. 

And  if  an  abbot  holdetU  of  his  lord  in  frankalmoign,  and  tlie  abbot 
and  covent  under  their  common  seal  alien  the  same  tenements  to  a 
secular  man  in  fee  simple,  in  tliis  case  the  secular  man  shall  do  fealty 
to  thj  lord  ;  because  he  cannot  hold  of  his  lord  in  frankalmoign.  For 
if  tlie  lord  should  not  have  fealty  of  him,  lie  should  have  no  manner 
of  service,  which  should  he  inconvenient,  where  he  is  lord,  and  the 
tenements  be  holden  of  him. 
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Also,  if  a  man  grant  at  this  day  to  an  abbot  or  to  a  prior  lands  or 
tenements  in  frankalmoign,  these  words  (frankalmoign)  are  void;  for 
it  is  ordained  by  the  statute  which  is  called  Qui  emptores  terrarum 
(which  was  made  anno  18  E.  I.)  that  none  may  alien  nor  grant  lands  or 
tenements  in  fee  simple  to  hold  of  himself.  So  that  if  a  man  seised  of 
certain  tenements,  which  he  holdeth  of  his  lord  b}-  knight's  service,  and 
at  this  day  he,  &c.,  granteth  by  license  the  same  tenements  to  an  abbot, 
(fee,  in  frankalmoign,  the  abbot  shall  hold  immediately  the  tenements 
by  knight's  service  of  the  same  lord  of  whom  his  grantor  held,  and  shall 
not  hold  of  his  grantor  in  frankalmoign,  by  reason  of  the  same  statute. 
So  that  none  can  hold  in  frankalmoign,  unless  it  be  by  title  of  pre- 
scription, or  by  force  of  a  grant  made  to  any  of  his  predecessors  before 
the  same  statute  was  made.  But  the  king  may  give  lands  or  tenements 
in  fee  simple  to  hold  in  frankalmoign,  or  by  other  services  ;  for  he  is 
out  of  the  case  of  that  statute. 

And  note,  that  none  may  hold  lands  or  tenements  in  frankalmoign 
but  of  the  grantor,  or  of  his  heirs.  And  therefore  it  is  said,  that  if 
there  be  lord,  mesne  and  tenant,  and  the  tenant  is  an  abbot,  which 
holdeth  of  his  mesne  in  frankalmoign,  if  the  mesne  die  without  heir 
the  mesnaltie  shall  come  by  escheat  to  the  said  lord  paramount,  and  the 
abbot  shall  then  hold  immediately  of  him  by  fealty  only,  and  shall  do  to 
him  fealty ;  because  he  cannot  hold  of  him  in  frankalmoign,  &c. 


SECTION  VI. 

ABOLITION    OF    MILITARY   TENURES. 

St.  12  Car.  II.  (1660)  c.  24. 
All  Act  taking  away  the  Court  of  Wards  and  Liveries  and  Tenures 

in  Capite,  and  by  Knight- Sew  ice,  and  Purveyance,  and  for  settling 

a  Revenue  upon  his  Majesty  in  lieu  thereof. 
"Whereas  it  hath  been  found  by  former  experience  that  the  Court  of 
Wards  and  Liveries  and  tenures  by  knight-service  either  of  the  king  or 
others,  or  by  knight- service  in  capite^  or  socage  in  capite  of  the  king, 
and  the  consequents  upon  the  same,  have  been  much  more  burthen- 
some,  grievous  and  prejudicial  to  the  kingdom  than  they  have  been 
beneficial  to  the  king;  and  whereas  since  the  intermission  of  the  said 
court,  which  hath  been  from  the  four  and  twentieth  day  of  February, 
which  was  in  the  year  of  our  Lord  one  thousand  six  hundred  forty  and 
five,  many  persons  have  by  will  and  otherwise  made  disposal  ot  their 
lands  held  by  knight-service,  whereupon  divers  questions  might  possi- 
bly arise  unless  some  seasonable  remedy  be  taken  to  prevent  the  same  ; 
be  it  therefore  enected  by  the  King  our  Sovereign  Lord,  with  the  assent 
of  the  Lords  and  Commons  in  Parliament  assembled,  and  by  the  au- 
thority of  the  same,  and  it  is  hereby  enacted.  That  the  Court  of  Wards 
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aiul  Liveries,  and  all  wardships,  liveries,  primer  seisins  and  ousterle- 
ijiains,  values  and  forfeitures  of  marriages,  b}-  reason  of  any  tenure  of 
the  King's  Majesty,  or  of  an\'  other  by  knight-service,  and  all  mean 
rates,  and  all  other  gifts,  grants,  and  charges,  incident  or  arising  for 
or  by  reason  of  wardships,  liveries,  primer  seisins,  or  ousterlemains  be 
taken  awa}-  and  discharged,  and  are  hereby  enacted  to  be  taken  away 
and  discharged,  from  the  said  twenty-fourth  day  of  February  one  thou- 
sand six  hundred  forty-five  ;  any  law,  statute,  custom,  or  usage  to  the 
contrary  hereof  in  any  wise  notwithstanding  :  And  that  all  fines  fo' 
alienations,  seizures,  and  pardons  for  alienations,  tenure  by  homage, 
and  all  charges  incident  or  arising  for  or  by  reason  of  wardship,  livery, 
primer  seisin,  or  oiisterlemain,  or  tenure  by  knight-service,  escuage, 
and  also  aide  pur  file  marrier,  et  2yur  faire  fitz  chivalier,  and  all  other 
charges  incident  thereunto,  be  likewise  taken  away  and  discharged 
from  the  said  twenty-fourth  da}'  of  February  one  thousand  six  hundred 
forty  and  five :  any  law,  statute,  custom,  or  usage  to  the  contrary 
hereof  in  an\-  wise  notwithstanding :  And  that  all  tenures  by  knight- 
service  of  the  king,  or  of  an}-  other  person,  and  by  knight-service  in 
capite,  and  by  socage  in  capite  of  the  king,  and  the  fruits  and  conse- 
quents thereon,  happened  or  which  shall  or  may  hereafter  happen  or 
arise  thereupon  or  thereby,  be  taken  away  and  discharged  ;  any  law, 
statute,  custom  or  usage  to  the  contrar}'  hereof  in  any  wise  notwith- 
standing:  And  all  tenures  of  any  honours,  manors,  lands,  tenements, 
or  hereditaments,  of  anj'  estate  of  inheritance  at  the  common  law,  held 
either  of  the  king  or  of  any  other  person  or  persons,  bodies  politick  or 
corporate,  are  hereb\'  enacted  to  be  turned  into  free  and  common 
socage,  to  all  intents  and  purposes,  from  the  said  twenty-fourth  day  of 
February  one  thousand  six  hundred  fortj'-five,  and  shall  be  so  con- 
strued, adjudged  and  deemed  to  be  from  the  said  twenty-fourth  day  of 
Februar}'  one  thousand  six  hundred  fort3--flve,  and  for  ever  hereafter, 
turned  into  free  and  common  socage  ;  any  law,  statute,  custom,  or 
usage  to  the  contrary  hereof  in  an}'  wise  notwithstanding. 

2.  And  that  the  same  shall  for  ever  hereafter  stand  and  be  discharged 
of  all  tenure  by  homage,  escuage,  voyages  royal,  and  charges  for  the 
same,  wardships  incident  to  tenure  by  knight's-service,  and  values  and 
forfeitures  of  marriage,  and  all  other  charges  incident  to  tenure  by 
knight-service,  and  of  and  from  aide  pur  file  marrier^  and  aide  pur 
faire  fitz  chivalier  ;  any  law,  statute,  usage,  or  custom  to  the  contrary  in 
any  wise  notwithstanding.  And  that  all  conveyances  and  devises  of 
any  manors,  lands,  tenements,  and  hereditaments,  made  since  the  said 
twenty-fourth  day  of  February,  sliall  be  expounded  to  be  of  such  effect 
as  if  the  same  manors,  lands,  tenements,  and  hereditaments  had  been 
then  held  and  continued  to  be  holden  in  free  and  common  socage  only  ; 
any  law,  statute,  custom,  or  usage  to  the  contrary  hereof  in  any  wise 
notwithstanding. 

3.  And  be  it  further  ordained  and  enacted  by  the  authority  of  this 
present  Parliament,  That  one  Act  made  in  the  reign  of  King  Henry  the 
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Eighth,  intituled  An  Act  for  the  Establishment  of  the  Court  of  the 
Kiug's  Wards  ;  and  also  one  Act  of  Parliament  made  in  the  thirty- 
third  year  of  the  reign  of  the  said  King  Henry  the  Eighth,  concerning 
the  officers  of  the  Courts  of  Wards  and  Liveries,  and  every  clause, 
article,  and  matter  in  the  said  acts  contained,  shall  from  henceforth  be 
repealed  and  utterl}-  void. 

4.  And  be  it  further  enacted  by  the  authority  aforesaid,  That  all 
tenures  hereafter  to  be  created  b}^  the  King's  Majesty,  his  heirs  or  suc- 
cessors, upon  any  gifts  or  grants  of  any  manors,  lands,  tenements  or 
hereditaments,  of  any  estate  of  inheritance  at  the  common  law,  shall  be 
in  free  and  common  socage,  and  shall  be  adjudged  to  be  in  free  and 
common  socage  onl}-,  and  not  by  knight-service,  or  m  capite,  and  shall 
be  discharged  of  all  wardship,  value  and  forfeiture  of  marriage,  liverv, 
primer  seisin,  ousterlemaiii^  aide  par  faire  jitz  chivalier  and  jmr  file 
marrier ;  any  law,  statute,  or  reservation  to  the  contrary  thereof  in 
any  wise  notwithstanding. 

5.  Provided  nevertheless,  and  be  it  enacted,  That  this  Act,  or  anj'- 
thing  therein  contained,  shall  not  take  away,  nor  be  construed  to  take 
away,  any  rents  certain,  heriots,  or  suits  of  court,  belonging  or  incident 
to  an}'  former  tenure  now  taken  away  or  altered  by  virtue  of  this  Act, 
or  other  services  incident  or  belonging  to  tenure  in  common  socage  due 
or  to  grow  due  to  the  King's  Majesty,  or  mean  lords,  or  other  private 
person,  or  the  fealty  and  distresses  incident  thereunto;  and  that  such 
relief  shall  be  paid  in  respect  of  such  rents  as  is  paid  in  case  of  a  death 
of  a  tenant  in  common  socage. 

6.  Provided  always,  and  be  it  eliacted,  that  anything  herein  con- 
tained shall  not  take  away,  nor  be  construed  to  take  away,  an}-  fines  for 
alienation  due  by  particular  customs  of  particular  manors  and  places, 
other  than  fines  for  alienations  of  lands  or  tenements  holden  imme- 
diately of  the  king  ,in  capite. 

7.  Provided  also,  and  be  it  further  enacted.  That  this  Act,  or  any- 
thing herein  contained,  shall  not  take  away,  or  be  construed  to  take 
away,  tenures  in  frankalmoign,  or  to  subject  them  to  anj'  greater  or 
other  services  than  the}'  now  are  ;  nor  to  alter  or  change  an}'  tenure  by 
copy  of  court-roll,  or  any  services  incident  thereunto  ;  nor  to  take 
away  the  honorary  services  of  grand  serjeanty,  other  than  of  wardship, 
marriage,  and  value  of  forfeiture  of  marriage,  escuage,  voyages  royal, 
and  other  charges  incident  to  tenure  by  knight-service ;  and  other  than 
aide  pur  faire  fitz  chivalier^  and  aide  pur  file  marrier.^ 

Tenancy  in  Capite.  "  Tenure  hi  capite,  in  its  genuine  sense,  sisjnifies  a  tenure  of 
another  sine  medio,  that  is,  immediately  and  without  the  intorpositii  n  of  any  mesne 
or  intermediate  lord;  and  therefore  vvlien  an  honor  or  other  seigniory  came  into  the 
hands  of  the  Crown  by  escheat  or  otherwise,  its  tenants  were  as  much  tenants  in  chief 
to  tlie  king  as  those  wlio  were  so  by  original  grant  from  tlie  Crown.  In  proof  of  this 
Mr.  Madox  selects  from  ancient  records  a  great  variety  of  instances  between  tlie  8th 

1  See  Williams,  Real  Prop.  (18th  ed.)  5i-57. 
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of  Richard  I.  and  the  20th  of  Henry  VI.  in  wliich  tenures  ut  dp.  konore  are  expressly 
styled  tenures  in  capile ;  and  as  Mr.  Madox  adds  no  instances  of  a  later  time  than 
Henry  the  Eighth  and  Queen  Elizabetli,  in  wliich  the  words  in  aipite  are  omitted,  it 
may  be  conjectured,  that  the  error  complaint-d  of  by  Mr.  Madox  originated  soon  after 
the  time  of  Henry  the  Sixth.  Mad.  Baron.  Angl.  181.  The  design  of  exchidiiig  ten- 
ures ut  de  honore  from  the  description  of  tenures  in  capite  was  to  distinguish  those 
estates  which  were  held  of  the  king  by  a  tenure  originally  created  by  the  king,  from 
those  iield  of  him  by  a  tenure  commencing  by  the  subinfeudation  of  a  subject ;  be- 
tween wliicli  there  were  many  dillereiifes  in  point  of  incident  very  essential  botii  to 
the  lord  and  tenant.  Mad.  Baron.  Angl.  V2.  But  it  should  have  been  recollected, 
that  the  distinction  aimed  at  was  already  marked,  with  equal  sufficiency  and  more  cor- 
rectness, by  denominating  tenures  of  the  first  sort  tenures  ut  de  corona,  and  those  of 
the  second  tenures  ut  de  honore.  Tlie  influence  of  this  mistaken  notion  of  tenancy  in 
capite  is  very  evident,  as  well  throughout  the  statute  of  Charles  the  Second  for  taking 
away  the  oppressive  fruits  of  knight's  service  and  tenure  in  capite,  us  in  those  grants 
from  the  Crown,  which  in  the  tenendum  are  expressed  to  be  ut  de  honore  et  non  in 
capite.  See  Mad.  Exclieq.  fol.  ed.  432.  But  great  as  this  error  about  tenure  in  capite 
may  be.  Lord  Coke  is  excusable  for  conforming  in  his  language  to  it ;  because  before 
his  time  it  had  been  adopted  by  the  legislature.  See  37  H.  8,  c.  20,  s.  2,  3,  4.  1  E.  6, 
c.  4,  s.  1,  2  &  3,  and  Mad.  Baron.  Angl.  233."  —  Hargrave's  note  to  Co.  Lit.  108  a. 

Tenure  ik  the  United  States.  Land  in  the  colony  of  Virginia  was  holden  of 
the  king  as  of  the  "  manor  of  East-Greenwich,  in  the  county  of  Kent,  in  free  and  com- 
mon socage  only,  and  not  in  capite."  Lucas,  Cliart.  8,  12,  22 ;  so  in  Massachusetts, 
Id.  36,  75;  so  in  Connecticut,  Id.  54;  so  in  Rhode  Island,  Id.  65.  Land  in  Mary- 
land was  holden  of  the  king  as  of  the  castle  of  Windsor,  in  the  county  of  Berks, 
"  in  free  and  common  socage,  by  fealty  only,  for  all  services,  and  not  in  capite,  or  by 
knight's  service;"  yielding  annually  "two  Indian  arrows  of  those  parts."  Id.  90. 
And  the  proprietary  could  grant  land  to  be  held  of  himself,  the  statute  of  Quia  emp- 
tores  notwithstanding.  Id.  95.  So  in  Pennsylvania,  yielding  "  two  beaver  skins." 
Id.  101,  106.  Land  in  Georgia  was  to  be  held  of  the  king  as  of  the  manor  of  Hamp- 
ton Court,  in  the  county  of  Middlesex,  in  free  and  common  socage,  and  not  in  capite, 
at  a  money  rent.     Id.  117. 

"  Our  ancestors,  in  emigrating  to  this  country,  brought  with  them  such  parts  of  the 
common  law  and  such  of  the  English  statutes  as  were  of  a  general  nature  and  applica- 
ble to  their  situation  (1  Kent,  473,  and  cases  cited  in  note  a  to  the  5tli  ed. ;  Bugardus 
V.  Triniti/  Church,  4  Paige,  178) ;  and  when  the  first  Constitution  of  this  State  came 
to  be  framed,  all  such  parts  of  the  common  law  of  England  and  of  Great  Britain  and 
of  the  acts  of  the  Colonial  Legislature  as  together  formed  the  law  of  the  Colony  at  the 
breaking  out  of  the  Revolution,  were  declared  to  be  the  law  of  this  State,  subject,  of 
course,  to  alteration  by  the  legislature.  (Art.  35.)  The  law  as  to  holding  lands  and  of 
transmitting  the  title  thereto  from  one  subject  to  another  must  have  been  a  matter 
of  the  first  importance  in  our  colonial  state  ;  and  there  can  be  no  doubt  but  that  the 
great  body  of  the  English  law  upon  that  subject,  so  far  as  it  regarded  the  transactions 
of  private  individuals,  immediately  became  the  law  of  the  colony,  subject  to  such 
changes  as  were  introduced  by  colonial  legislation.  The  lands  were  holden  under 
grants  from  the  Crown,  and  as  the  king  was  not  within  the  statute  Quia  em/itores,  a 
certain  tenure,  which,  after  the  act  of  12  Charles  II.  (ch.  24)  abolishing  military  ten- 
ures, must  liave  been  that  of  free  and  common  socage,  was  created  as  between  tiie 
king  and  his  grantee.  I  have  elsewhere  expressed  tlie  opinion  tiiat  the  king  might, 
notwithstanding  tlie  statute  against  subinfeudation,  grant  to  his  immediate  tenant 
the  right  to  alien  his  land  to  be  holden  of  himself,  and  thus  create  a  manor,  where 
the  land  was  not  in  tenure  prior  to  the  18th  Edward  I.  {The  People  v.  Van  Rens- 
selaer, 5  Seld.  334.)  But  with  the  exception  of  the  tenure  arising  upon  royal  grants, 
and  such  as  miglit  be  created  by  the  kind's  immediate  grantees  under  express  lieense 
from  the  Crown,  I  am  of  opinion  that  the  law  forbidding  the  creating  of  new  tenants 
by  means  of  subinfeudation  was  always  the  law  of  the  Colony,  and  that  it  was  the 
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law  of  this  State,  as  wcli  before  as  after  the  passage  of  our  act  concernhis  tenures, 
in  1787.  A  contrary  tlieory  would  lead  to  the  most  absurd  conclusions.  We  should 
have  to  hold  that  the  feudal  system,  daring  the  whole  colonial  period  and  for  the  first 
ten  years  of  the  State  government,  e.xisted  liere  in  a  condition  of  vigor  which  had 
been  unknown  in  England  for  more  than  three  centuries  before  the  first  settlement 
of  this  country.  We  should  be  obliged  to  resolve  questions  arising  upon  early  con- 
veyances, under  which  many  titles  are  still  held,  by  the  law  which  prevailed  in  Eng- 
l:ind  during  the  first  two  centuries  after  the  Conquest,  before  the  commencement  of 
the  Year  Books,  and  long  before  Littleton  wrote  his  Treatise  upon  Tenures."  Per 
Denio,  J.,  in  Van  Rensselaer  v.  Iltiys,  19  N.  Y.  68,  73. 
See  Gray,  Perpetuities,  §§  22-28. 
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CHAPTER  11. 

ESTATES.i 


SECTION    I. 


FEE-SIMPLE. 


Lit,  §§  1,  2.  Tenant  in  fee  simple  is  he  which  hath  lands  or  tene- 
ments to  hold  to  him  and  his  heirs  for  ever.^  And  it  is  called  in  Latin 
feodum  simplex,  iov  feodum  is  the  same  that  inheritance  is,  and  simplex 
is  as  much  as  to  say,  lawful,  or  pure.  And  so  feodum  simplex  signifies 
a  lawful  or  pure  inheritance.  Quia  feodum  idem,  est  quo  hcereditas  et 
simplex  idem  est  quod  legitimum  vel  piirum.  Et  sic  feodum,  simplex 
idem  est  quod  hcereditas  legitima  vel  hoereditas  pura.  For  if  a  man 
would  purcliase  lands  or  tenements  in  fee-simple,  it  behooveth  him  to 
have  these  words  in  his  purchase,  To  have  and  to  hold  to  him  and  to  his 
heirs :  for  these  words  (his  heirs)  make  the  estate  of  inheritance.  For 
if  a  man  purchase  lands  b}*  these  words.  To  have  and  to  hold  to  him  for 
ever;  or  b}-  these  words,  To  have  and  to  hold  to  him  and  his  assigns 
for  ever :  in  these  two  cases  he  hath  but  an  estate  for  term  of  life,  for 

1  "It  is  to  be  known  that  a  freehold  is  that  wliich  one  holds  to  himself  and  his 
heirs  in  fee  and  inheritance,  or  in  fee  only  to  himself  and  his  heirs.  So  also  it  is  a 
freehold  if  one  holds  for  life  only  or  in  the  same  way  for  an  indeterminate  time,  without 
any  certain  limit  of  time  ;  to  wit,  until  something  is  done  or  not  done,  as  if  it  is  said, 
I  give  to  such  a  one  until  I  shall  provide  for  liim.  But  that  cannot  be  called  a  free- 
hold which  one  holds  for  a  certain  number  of  years,  months,  or  days,  although  for 
a  term  of  a  hundred  years  which  exceeds  the  lives  of  men.  So  that  cannot  be  called 
a  freehold  which  one  holds  at  the  will  of  his  lords,  which  can  be  seasonably  and 
unseasonably  revoked,  as  from  year  to  year,  and  from  day  to  day."  Bract,  lib.  4,  c.  28, 
fol.  207. 

Estates  for  life  and  estates  of  inheritance,  being  the  estates  admissible  at  common 
law  in  land  of  freeliold  tenure,  are  called  freehold  estates.  An  estate  for  life  is  some- 
times called  specially  an  estate  of  freehold,  or  the  freehold,  as  distinguished  from  tlie 
inlieritance,  which  in  this  sense  includes  tlie  freeliold. 

Thus  the  term  freehold  is  used  to  denote  the  quantity  or  duration  of  estates  as  well 
as  the  tenure  of  the  land;  and,  as  applied  to  estates,  even  a  customary  tenant  or 
copyholder  may  be  said  to  have  a  freehold.  "  A  tenant  in  fee  simple,  fee  tail,  or 
for  life  is  said  to  have  a  freehold  interest,  whatever  his  tenure  may  be;  but  none  ex- 
cept he  who  holds  or  did  hold  by  knight's  service,  in  free  socage  or  in  frankalmoign 
can  be  said  to  have  a  freehold  tenure."     Leake,  Digest  Land  Law,  43. 

2  In  the  most  solemn  acts  of  law  we  express  the  strongest  and  highest  estate  that 
any  subject  can  have,  by  these  words:  "he  is  seised  thereof  in  his  demesne,  a*  of 
fee."     (From  2  Bl.  Com"  *105.)  —  Ed. 
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that  there  lack  these  words   (his  heirs),  which  words  only  make  an 
estate  of  inheritance  in  all  feoffments  and  grants. 

And  if  a  man  purchase  land  in  fee  simple  and  die  without  issue,  he 
which  is  his  next  cousin  collateral  of  the  whole  blood,  how  far  soever 
he  be  from  him  in  degree  {de  quel  pluis  long  degree  quHl  soil),  may 
inherit  and  have  the  land  as  heir  to  him.^ 

1  "  In  the  most  ancient  time  [the  feud]  was  so  entirely  in  the  power  of  the  lords 
that  when  they  wished  they  could  take  away  a  thing  given  by  them  as  a  feud.  But 
afterwards  tliey  came  to  be  good  for  a  year  only.  Then  it  was  determined  that  it  should 
be  continued  for  the  life  of  the  vassal;  but  since  this  by  right  of  succession  did  not 
belong  to  sons,  it  was  so  extended  that  it  did  pass  to  sons ;  to  whom  [/n  quern] ,  to  wit, 
the  lord  was  willing  to  give  this  benefice.  Which  to-day  is  so  established,  that  it 
comes  equally  to  all.  But  when  Conrad  was  starting  for  Rome,  the  vassals  who  were 
in  his  service,  prayed  that  by  a  law  promulgated  by  him,  he  would  deign  to  extend 
this  from  son  to  grandsons,  and  that  a  brother  might  succeed  to  a  brother  who  had 
died  -without  lawful  heir  in  a  benefice  which  was  their  fathers'.  But  if  one  of  two 
brothers  has  received  a  feud  from  his  lord,  upon  his  death  without  lawful  heir  his 
brother  does  not  succeed  to  the  feud,  because  although  they  have  received  in  common 
[quod  etsi  cornmuniter  acceperint],  one  does  not  succeed  the  other,  unless  it  has  been 
expressly  so  said,  to  wit,  that  upon  the  death  of  one  without  lawful  heir,  the  other 
shall  succeed  ;  but  if  tliere  is  an  heir,  the  other  brother  siiall  not  take.  .  .  .  This  also 
should  be  known  that  a  benefice  does  not  pass  by  succession  to  collateral  relations  be- 
yond first  cousins,  according  to  the  practice  established  by  the  ancient  sages,  although 
in  modern  times  it  has  been  carried  to  tlie  seventh  generation,  wliich  in  male  descend- 
ants is  extended  by  the  new  law  indefinitely."     Lib.  Feud,  lib   1,  tit.  1,  §§  1,  2,  4. 

"  When  feuds  first  began  to  be  hereditary,  it  was  made  a  necessary  qualification  of 
the  heir  who  would  succeed  to  a  feud,  that  he  should  be  of  the  blood  of,  that  is,  lineally 
descended  from,  the  first  feudatory  or  purchaser.  In  consequence  whereof,  if  a  vassal 
died  seised  of  a  feud  of  his  own  acquiring,  or  feudum  novum,  it  could  not  descend  to  any 
but  his  own  offspring;  no,  not  even  to  his  brother,  because  he  was  not  descended,  nor 
derived  his  blood,  from  the  first  acquirer.  But  if  it  waafeudum  antiquum,  that  is,  one 
descended  to  the  vassal  from  his  ancestors,  then  his  brother,  or  such  other  collateral 
relation  as  was  descended  and  derived  his  blood  from  the  first  feudatory,  might  succeed 
to  such  inheritance.  .  .  . 

"  However,  in  process  of  time,  when  the  feodal  rigor  was  in  part  abated,  a  method 
was  invented  to  let  in  the  collateral  relations  of  the  grantee  to  the  inheritance,  by 
granting  him  a.  feudum  novum  to  hold  ut  feudum  antiquum  ;  that  is,  with  all  the  qual- 
ities annexed  of  a  feud  derived  from  his  ancestors,  and  then  the  collateral  relations 
were  admitted  to  succeed  even  in  infinitum,  because  they  might  have  been  of  the  blood 
of,  that  is,  descended  from,  the  first  imaginary  purchaser.  For  since  it  is  not  ascer- 
tained in  such  general  grants,  whether  this  feud  shall  be  held  ut  feudum  patemum  or 
feudum  avitum, hwi  ut  feudum  antiquum  merely;  as  a  feud  of  indefinite  antiquitj*: 
that  is,  since  it  is  not  ascertained  from  which  of  the  ancestors  of  the  grantee  tiiis  feud 
shall  be  supposed  to  have  descended;  the  law  will  not  ascertain  it,  but  will  suppose 
anji  of  his  ancestors,  pro  re  nata,  to  have  been  the  first  purchaser:  and  therefore  it 
admits  any  of  liis  collateral  kindred  (who  have  the  other  necessary  requisites)  to  the 
inheritance,  because  every  collateral  kinsman  must  be  descended  from  some  one  of  his 
lineal  ancestors. 

"  Of  this  nature  are  all  the  grants  of  fee-simple  estates  of  this  kingdom  ;  for  there  is 
now  in  the  law  of  England  no  such  thing  as  a  grant  of  a  feudum  novum,  to  be  held  ut 
norum  :  unless  in  the  case  of  a  fee-tail,  and  there  we  see  that  this  rule  is  strictly  ob- 
served, and  none  but  the  lineal  descendants  of  the  first  donee  (or  purchaser)  are  ad- 
mitted ;  but  even/  grant  of  lands  in  fee-simple  is  ivith  us  a  feudum  novum  to  be  held  ut 
antiquum,  as  a  feud  whose  antiquity  is  indefinite:  and  therefore  the  collateral  kindred 
of  the  grantee,  or  descendants  from  any  of  his  lineal  ancestors,  by  whom  the  lands 
might  have  possibly  been  purchased,  are  capable  of  being  called  to  the  inheritance." 
2  Bl.  Com.  221,  222. 
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SECTION  II. 

FEE-TAIL. 

Co.  Lit.  19  a.  Before  which  statute  of  Donis  conditlonalibus,  if 
land  had  been  given  to  a  man,  and  to  the  heirs  males  of  his  bod}-,  the 
having  of  an  issue  female  had  been  no  performance  of  the  condition  ; 
but  if  he  had  issue  male,  and  died,  and  the  issue  male  had  inherited, 
yet  he  had  not  had  a  fee  simple  absolute ;  for  if  he  had  died  without 
issue  male,  the  donor  should  have  entered  as  in  his  reverter.  By  having 
of  issue,  the  condition  was  performed  for  three  purposes :  First,  to 
alien  ;  Secondly,  to  forfeit ;  Thirdly,  to  charge  with  rent,  common,  or 
the  like.  But  the  course  of  descent  was  not  altered  by  having  issue : 
for  if  the  donee  had  issue  and  died,  and  the  land  had  descended  to  his 
issue,  yet  if  that  issue  had  died  (without  any  alienation  made)  without 
issue,  his  collateral  heir  should  not  have  inherited,  because  he  was  not 
within  the  form  of  the  gift,  viz.,  heir  of  the  body  of  the  donee.  Lands 
were  given  before  the  statute  in  frank-marriage,  and  the  donees  had 
issue  and  died,  and  after  the  issue  died  without  issue  ;  it  was  adjudged, 
that  his  collateral  issue  shall  not  inherit,  but  the  donor  shall  re-enter. 
So  note,  that  the  heir  in  tail  had  no  fee  simple  absolute  at  the  common 
law,  though  there  were  divers  descents. 

If  lands  had  been  given  to  a  man  and  to  his  heirs  males  of  his 
body,  and  he  had  issue  two  sons,  and  the  eldest  had  issue  a  daughter, 
the  daughter  was  not  inheritable  to  the  fee  simple,  but  the  younger 
son  per  formam  doni.  And  so  if  land  had  been  given  at  the  common 
law  to  a  man  and  the  heirs  females  of  his  body,  and  he  had  issue  a  son 
and  a  daughter,  and  died,  the  daughter  should  have  inherited  this  fee 
simple  at  the  common  law;  for  the  statute  of  Donis  condAtioncdihus 
createth  no  estate  tail,  but  of  such  an  estate  as  was  fee  simple  at  the 
common  law,  and  is  descendible  in  such  form  as  it  was  at  the  common 
law.  If  the  donee  in  tail  had  issue  before  the  statute,  and  the  issue  had 
died  without  issue,  the  alienation  of  the  donee  at  the  common  law,  hav- 
ing no  issue  at  that  time,  had  not  barred  the  donor. 

If  donee  in  tail  at  the  common  law  had  aliened  before  any  issue  had, 
and  after  had  issue,  this  alienation  had  barred  the  issue,  because  he 
claimed  a  fee  simple  ;  yet  if  that  issue  had  died  without  issue,  the 
donor  might  re-enter,  for  that  he  aliened  before  any  issue,  at  what  time 
he  had  no  power  to  alien  to  bar  the  possibility  of  the  donor.  ^ 

Leake,  Digest  Land  Law,  35.  At  the  common  law  all  inheritances 
were  fee  simple  in  respect  of  the  rights  and  powers  of  the  tenant.     In 

1  See  Anonymous,  Fitz.  Ab.  Formedon,  65;  Barksdde  v.  Gamage,  3  Rich.  Eq. 
271. —  Ed. 
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respect  of  duration,  they  might  be  absohite  or  conditional,  that  is.  deter- 
minable b}'  some  conditional  limitation. 

A  fee  limited  to  a  person  and  "  to  the  heirs  of  his  body  "  or  "  to  the 
heirs  male  of  his  body  "  or  in  other  form  of  restricted  inheritance  was  a 
fee  simple  conditional  at  common  law.  It  was  determinable  by  failure 
of  the  line  of  issue  designated  to  succeed,  and  the  land  reverted  in  pos- 
session to  the  grantor  or  his  heirs.  But  the  restriction  upon  the  dura- 
tion of  the  fee  did  not,  at  common  law,  otherwise  affect  the  rights  and 
powers  of  the  tenant ;  and  in  respect  of  these  it  remained  a  fee  simple. 
So  long  as  the  fee  lasted  the  tenant  for  the  time  being  had  all  such 
powers,  including  the  power  of  alienation,  as  were  the  inseparable  inci- 
dents of  an  estate  of  inheritance.  Only  it  was  adjudged  to  be  a  neces- 
sary condition  of  the  full  effect  of  his  alienation,  so  as  to  bar  not  only 
his  issue,  but  also  the  possibility  of  reverting  to  the  grantor,  that  he 
should  have  heritable  issue  :  —  "  the  gift  to  one  and  to  the  heirs  of  his 
bod}'  was  construed,  for  the  purpose  of  alienation,  to  be  the  same  as  a 
gift  to  him  and  to  his  heirs,  if  he  had  heirs  of  his  bod\'." 

Other  ancient  instances  are  cited  of  fees  simple  conditional,  as  :  —  a 
fee  limited  to  A.  and  to  his  heirs  for  so  long  as  the  church  of  St.  Paul 
shall  stand  ;  —  to  A.  and  to  his  heirs,  tenants  of  the  manor  of  Dale  ;  — 
to  A.  and  to  his  heirs,  so  long  as  A.  or  B.  has  heirs  of  his  bod}'.^ 

St.  13  Edw.  I. ;  St.  of  Westm.  II.  (1285)  c.  1  ;  De  Donis  Conditio- 
NALiuus.  First,  concerning  lands  that  many  times  are  given  upon  con- 
dition, that  is,  to  wit,  where  any  giveth  his  land  to  an}'  man  and  his 
wife,  and  to  the  heirs  begotten  of  the  bodies  of  the  same  man  and  his 
wife,  with  such  condition  expressed  that  if  the  same  man  and  his  wife 
die  without  heir  of  their  bodies  between  them  begotten,  the  land  so 
given  shall  revert  to  the  giver  or  his  heir ;  in  case  also  where  one  giv- 
eth lands  in  free  marriage,  which  gift  hath  a  condition  annexed,  though 
it  be  not  expressed  in  the  deed  of  gift,  which  is  this,  that  if  the  hus- 
band and  wife  die  without  heir  of  their  bodies  begotten,  the  land  so 
given  shall  revert  to  the  giver  or  his  heir;  in  case  also  where  one  giveth 
land  to  another  and  the  heirs  of  his  body  issuing,  it  seemed  very  hard 
and  yet  seemeth  to  the  givers  and  their  heirs,  that  their  will  being  ex- 
pressed in  the  gift  was  not  heretofore  nor  yet  is  observed.  In  all  the 
cases  aforesaid  after  issue  begotten  and  born  between  them,  to  whom 
the  lands  were  given  under  such  condition,  heretofore  such  feoffees  had 
power  to  aliene  the  land  so  given,  and  to  disinherit  their  issue  of  the 
land,  contrary  to  the  minds  of  the  givers,  and  contrary  to  the  forna 
expressed  in  the  gift :  and  further,  when  the  issue  of  such  feoffee  is  fail- 
ing, the  land  so  given  ought  to  return  to  the  giver  or  his  heir  by  form 
of  gift  expressed  in  the  deed,  though  the  issue,  if  any  were,  had  died  ; 
yet  by  the  deed  and  feoffment  of  them,  to  whom  land  was  so  given 
upon  condition,  the  donors  have  heretofore  been  barred  of  their  rever- 
sion of  the  same  tenements  which  was  directly  repugnant  to  the  form 

1  See  2  P.  &  M.  Hiat.  (2d  ed.)  17-19.  —  Ed. 
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of  the  gift:  wherefore  our  lord  the  king,  perceiving  how  necessarj-  and 
expedient  it  should  be  to  provide  remedy  in  the  aforesaid  cases,  hath 
ordained,  that  the  will  of  tlie  giver  according  to  the  form  in  the  deed  of 
gift  manifestly  expressed  shall  be  from  henceforth  observed,  so  that 
they  to  whom  the  land  was  given  under  such  condition  shall  have  no 
power  to  aliene  the  land  so  given,  but  tliat  it  shall  remain  unto  the  issue 
of  them  to  whom  it  was  given  after  their  death,  or  shall  revert  unto  the 
giver  or  his  heirs  if  issue  fail,  either  b}-  reason  that  there  is  no  issue  at 
all,  or  if  any  issue  be,  it  fail  by  death,  the  heir  of  such  issue  failing. 
Neitiior  shall  the  second  husband  of  any  such  woman  from  henceforth 
have  anything  in  the  land  so  given  upon  condition  after  the  dealli  of  his 
wife,  by  the  law  of  England,^  nor  the  issue  of  the  second  husband  and 
wife  shall  succeed  in  the  inheritance,  but  immediatel}'  after  the  death  of 
the  husband  and  wife,  to  whom  the  land  was  so  given,  it  shall  come  to 
their  issue  or  return  unto  the  giver  or  his  heir  as  before  is  said.  And 
forasmuch  as  in  a  new  case  new  remedy  must  be  provided,  this  manner 
of  writ  shall  be  granted  to  the  part}'  that  will  purcliase  it:  "  Com- 
mand A.  that  justly,  (&c.,  he  render  to  B.  the  manor  of  F.  with  its 
appurtenayices ,  which  C.  gave  to  such  a  man,  and  such  a  woman^ 
and  to  the  heirs  of  the  said  man  and  woman  issuing ;  "  or,  ''  which 
C.  gave  to  such  a  man  in  free  marriage  with  such  a  woman,  and 
which,  after  the  death  of  the  aforesaid  man  and  woman,  to  the  afore- 
said B.,  son  of  the  aforesaid  man  and  wom,an,  ought  to  descend,  by 
the  form  of  the  gift  aforesaid,  as  he  saith  ;"  or,  "  which  C.  gave  to 
such  a  one  and  the  heirs  of  his  body  issuing,  and  which  after  the 
death  of  the  said  such  a  one,  to  the  aforesaid  B.,  son  of  the  aforesaid 
such  a  one,  ought  to  descend,  by  the  form,  <&c"  The  writ  wherel)}'  the 
giver  shall  recover  when  issue  faileth  is  common  enough  in  the  Chan- 
cery. And  it  is  to  wit  that  this  statute  shall  hold  place  touching  alien- 
ation of  land  contrary  to  the  form  of  gift  hereafter  to  be  made,  and 
shall  not  extend  to  gifts  made  before.  And  if  a  fine  be  levied  here- 
after upon  such  lands  it  shall  be  void  in  the  law,  neither  shall  the 
heirs  or  such  as  the  reversion  belongeth  unto,  though  they  be  of  full 
age,  within  England,  and  out  of  prison,  need  to  make  their  claim. 

Lit.  §§  13-19,  21-24.  Tenant  in  fee  tail  is  by  force  of  the  statute  of 
W[estm].  II.  c.  1,  for  before  the  said  statute  all  inheritances  were  fee 
simple ;  for  all  the  gifts  which  be  specified  in  that  statute  were  fee 
simple  conditional  at  the  common  law,  as  appeareth  by  the  I'ehearsal  of 
the  same  statute.  And  now  by  this  statute  tenant  in  tail  is  in  two  man- 
ners, —  that  is  to  saj',  tenant  in  tail  general,  and  tenant  in  tail  special. 

Tenant  in  tail  general  is,  where  lands  or  tenements  are  given  to  a 
man  and  to  his  heirs  of  his  body  begotten.  In  this  case  it  is  said  gen- 
eral tail,  because  whatsoever  woman  that  such  tenant  taketh  to  wife  (if 
he  hath  many  wives,  and  by  every  of  them  hath  issue),  yet  every  one 
of  these  issues  by  possibility  ma}'  inherit  the  tenements  by  force  of  the 
gift ;  because  that  every  such  issue  is  of  his  body  engendered. 

1  See  Anonumous,  Fit2.  Ab.  Forraedon,  66 ;  2  P.  &  M.  Hist.  (2d  ed.)  29.  —  Ed. 
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In  the  same  manner  it  is  where  lands  or  tenements  are  given  to  a 
woman  and  to  the  heirs  of  her  bod\- ;  albeit  that  she  liath  divers  hus- 
bands, 3-et  the  issue  which  she  may  have  by  every  husband  may  inherit 
as  issue  in  tail  by  force  of  this  gift ;  and  therefore  such  gifts  are  called 
general  tails. 

Tenant  in  tail  special  is,  where  lands  or  tenements  are  given  to  a  man 
and  to  his  wife  and  to  the  heirs  of  their  two  bodies  begotten.  In  this 
case  none  shall  inherit  by  force  of  this  gift  but  those  that  be  engen- 
dered between  them  two.  And  it  is  called  especial  tail,  because  if  the 
wife  die,  and  he  taketh  another  wife  and  have  issue,  the  issue  of  the 
second  wife  shall  not  inherit  by  force  of  this  gift,  nor  also  the  issue  of 
the  second  husband,  if  the  first  husband  die. 

In  the  same  manner  it  is  where  tenements  are  given  by  one  man  to 
another  with  a  wife  (which  is  the  daughter  or  cousin  to  the  giver)  in 
frankmarriage,  the  which  gift  hath  an  inheritance  b}'  these  words 
(frankmarriage)  annexed  unto  it,  although  it  be  not  expressly  said  or 
rehearsed  in  the  gift,  —  that  is  to  sa}',  that  the  donees  shall  have  the 
tenements  to  them  and  to  the  heirs  between  them  two  begotten.  And 
this  is  called  especial  tail,  because  the  issue  of  the  second  wife  may  not 
inherit. 

And  note,  that  this  word  ( TaUiare)  is  the  same  as  to  set  to  some  cer- 
taint}'  or  to  limit  to  some  certain  inheritance.  And  for  that  it  is  limited 
and  put  in  certain  what  issue  shall  inherit  by  force  of  such  gifts,  and 
how  long  the  inheritance  shall  endure,  it  is  called  in  Lut'm /eodiwi  tal- 
liatiim  ;  i.  e.,  hcereditas  in  quandam  certitudinem  limitata.  For  if 
tenant  in  general  tail  dieth  without  issue,  the  donor  or  his  heirs  may 
enter  as  in  their  reversion. 

In  the  same  manner  it  is  of  the  tenant  in  especial  tail,  &c.  For  in 
every  gift  in  tail  without  more  saying  the  reversion  of  the  fee  simple  is 
in  the  donor.^  And  the  donees  and  their  issue  shall  do  to  the  donor 
and  to  his  heirs  the  like  services  as  the  donor  doth  to  his  lord  next 
paramount,  except  the  donees  in  frankmarriage,  who  shall  hold  quietly 
from  all  manner  of  service  (unless  it  be  for  fealt}-)  until  the  fourth 
degree  is  past,  and  after  the  fourth  degree  is  past,  the  issue  in  the  fifth 
degree,  and  so  forth  the  other  issues  after  him,  shall  hold  of  the  donor 
or  of  his  heirs  as  they  hold  over,  as  before  is  said. 

And  all  these  entails  aforesaid  be  specified  in  the  said  statute  of 
"W[estm].  II.  Also  there  be  divers  other  estates  in  tail,  tliough  they  be 
not  by  express  words  specified  in  the  said  statute,  but  they  are  taken 
by  the  equity  of  the  same  statute.  As  if  lands  be  given  to  a  man  and 
to  his  heirs  males  of  his  body  begotten  ;  in  this  case  his  issue  male  shall 

1  "  Inasmuch  as  the  estate  of  tenant  in  tail  was,  according  to  the  metaphysical 
expression  of  the  lawyers,  '  carved  out  of,'  tliat  is,  less  tlian  an  estate  in  fee  simple 
and  different  from  it,  it  followed  that  if  tenant  in  fee  simple  made  a  gift  in  tail,  such 
a  gift  was  not  within  the  Statute  of  Quia  Emptores,  but  a  tenure  was  created  between 
tenant  in  tail  and  tenant  in  fee  simple,  the  former  holding  of  the  latter."  Digby, 
Hist.  K.  P.  (2d  ed.)  248.     And  see  Williams,  R.  P.  (18th  ed.)  lOd 
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inlierit,  and  the  issue  female  shall  never  inherit,  and  yet  in  the  other 
entails  aforesaid  it  is  otherwise. 

In  the  same  manner  it  is  if  lands  or  tenements  be  given  to  a  man  and 
to  his  heirs  females  of  his  body  begotten  ;  in  this  case  his  issue  female 
shall  inherit  by  force  and  form  of  tlie  said  gift,  and  not  his  issue  male. 
For  in  such  cases  of  gifts  in  tail  the  will  of  the  donor  ought  to  be 
observed  who  ought  to  inherit  and  who  not. 

And  in  case  where  lands  or  tenements  be  given  to  a  man  and  to  the 
heirs  males  of  his  body,  and  be  hath  issue  two  sons,  and  dieth,  and  the 
eldest  son  enter  as  heir  male,  and  hath  issue  a  daughter,  and  dieth,  his 
brother  shall  have  the  land,  and  not  the  daughter,  for  that  the  brother 
is  heir  male.  But  otherwise  it  is  in  the  other  entails  which  are  specified 
in  the  said  statute. 

Also,  if  lands  be  given  to  a  man  and  to  the  heirs  males  of  his  bod}', 
and  he  hath  issue  a  daughter,  who  hath  issue  a  son,  and  dieth,  and 
after  the  donee  die  ;  in  this  case  the  son  of  the  daughter  shall  not  in- 
herit by  force  of  the  entail ;  because  whosoever  shall  inherit  b^-  force  of 
a  gift  in  tail  made  to  the  heirs  males  ought  to  convey  his  descent  whole 
by  the  heirs  males.  Also  in  this  case  the  donor  raaj'  enter,  for  that  the 
donee  is  dead  without  issue  male  in  the  law,  insomuch  as  the  issue  of 
the  daughter  cannot  convey  to  himself  the  descent  by  an  heir  male. 


Note  on  Warranty  and  on  Fines  and  Recoveries.  The  object  of  the  St. 
De  Donis  was  to  prevent  the  alienation  of  entailed  estates.  The  history  of  the  mode 
in  which  this  object  was  defeated  is  curious.  (1)  It  was  held  that  if  any  one  whose 
heir  a  tenant  in  tail  was  had  warranted  the  estate  to  a  stranger,  such  tenant  was 
barred  if  assets  had  descended  on  him  from  the  warrantor;  and  where  the  warranty 
had  been  given  by  one  from  whom  the  estate  tail  could  not  possibly  have  descended, 
as  a  younger  brother,  the  tenant  in  tail  was  barred  without  assets.  Warranty  of  this 
latter  sort  was  called  collateral  warranty.  See  Rawle,  Gov.,  §§  8-10;  Digby,  Hist. 
li.  P.  (4th  ed.)  249.  (2)  The  courts  allowed  a  collusive  suit  to  be  brought  by  the 
one  to  whom  a  tenant  in  tail  wished  to  convey  the  land;  and  a  judgment  in  this  suit, 
which  was  called  a  common  recovery,  barred  not  only  the  issue  in  tail,  but  also  all 
reversioners  and  remainder-men,  except  the  Crown.  The  validity  of  common  re- 
coveries to  disentail  land  seems  to  have  been  first  judicially  recognized  in  Taltaram's 
Case,  Y.  B.  12  Edw.  IV.  19  (1473).  See  Digby,  251;  Williams,  II.  P.  (18th  ed.)  93 
et  seq.  (3)  The  Sts.  of  4  Hen.  VII.  (1490)  c.  24,  and  82  Hen.  VIII.  (1540)  c.  3G,  gave 
the  same  general  effect  to  fines,  wliich  were  another  and  very  ancient  species  of  col- 
lusive suit,  as  had  been  given  to  common  recoveries  A  fine  levied  with  proclama- 
tions, in  accordance  with  the  provisions  of  those  statutes,  bound  immediately  all 
persons  claiming  under  the  cognizor,  as  the  person  levying  the  fine  was  called,  and 
bound,  unless  claim  was  made  within  five  years,  all  other  persons  except  the  Crown. 

Simpler  methods  of  docking  entails  have  been  atlopted  in  recent  times.  3  &  4 
W.  IV.  2.  74;  Williams,  100.  In  most  of  the  United  States,  estates  tail  have  been 
either  (a)  abolished  and  turned  into  fees-simple;  or  (b)  made  a  life-estate  in  the  first 
donee  vvith  a  remainder  in  fee-simple  to  the  person  to  whom  the  estate  would  pass  at 
common  law  on  the  death  of  the  first  donee;  or  (c)  allowed  to  be  good  until  docked 
by  a  conveyance  in  fee  by  a  simple  deed.     See  Stimson,  Am.  Stat.  Law,  §  1313. 

Note.  —  For  a  fuller  account  of  the  operation  of  fines  and  recoveries,  see  2  Bl. 
Com.  348  et  seq. ;  and  for  the  form  of  proceeding,  see  2  Bl.  Com.,  Appendix. 
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Determinable  and  Bask  Fees.  "Intendments  sliould  be  guided  by  the  rules  of 
the  law,  and  not  by  idle  conceits,  and  to  prove  this  furtlier,  13  Hen.  VII.,  11  Hen.  VII., 
21  Hen.  VI.  fo.  37,  it  is  held,  and  the  law  seems  plain,  that  if  land  be  given  to  one  and 
his  heirs  so  long  as  J.  S.  has  heirs  of  his  body,  the  donee  has  a  fee  and  may  alien  it 
notwithstanding  there  be  a  condition  that  he  shall  not  alien;  and  11  lib.  Assize,  p.  b, 
a  like  case  is  put  and  held  as  above  :  and  there  if  land  be  given  to  one  and  his  heirs 
so  long  as  J.  S.  or  his  heirs  may  enjoy  the  Manor  of  D.,  those  words  (so  long)  are 
utterly  vain  and  idle,  and  do  not  abridge  the  estate  .  .  .  and  yet  it  is  to  be  admitted 
that  one  may  liave  an  estate  in  fee  determinable,  but  never  bj'  the  act  and  consent 
of  tlie  parties  without  any  entry  for  condition  broken  or  title  defeasible  ;  and  to  sliow 
briefly  how  this  will  be  is  now  convenient,  and  it  will  be  if  the  lord  of  a  villein  being 
tenant  in  tail  enters  on  the  land,  &c.,  he  and  his  heirs  will  enjoy  the  land  so  long  as 
the  villein  has  issue,  and  then  his  estate  determines ;  so  he  who  recovers  rent  against 
a  tenant  in  tail,  'que  ill  teign  in  tail '  [out  of  what  he  holds  in  tail  ■?] ;  or  [suppose]  that 
tenant  in  tail  of  land  be  attainted  of  treason,  the  king  will  have  a  fee  of  tlie  land  en- 
tailed determinable  on  d^ath  without  issue,  and  has  no  greater  estate;  but  these 
estates  last  mentioned  are  not  made  by  the  first  creation  of  the  estates  but  by  matter 
coming  afterwards  by  other  means."  Per  Andekso>j,  C.  J.,  in  Christopher  Corbet's 
Case,  2  And.  134,  138,  139. 

"Before  the  statute  of  Quia  ernplores  (18  Edvv.  1)  an  estate  might  have  been  granted 
to  A.  B.  and  his  heirs,  so  long  as  C.  D.  and  his  issue  sliould  live,  or  so  long  as  C.  D. 
and  his  heirs  should  be  tenants  of  the  manor  of  Dale;  and  upon  C.  D.'s  ceasing  to 
have  issue,  or  to  be  tenant  of  the  manor  of  D:ile,  the  estate  reverted  to  the  donor, 
not  as  a  condition  broken,  of  which  the  donor,  or  his  heir,  might  take  advantage  by 
entry,  but  as  a  principle  of  tenure,  in  the  nature  of  an  escheat  upon  the  death  of  a 
tenant  in  fee-simple  without  heirs  general.  But  tlie  statute  of  Quia  emptorcs  destroys 
the  immediate  tenure  between  the  donor  and  donee,  in  cases  where  tlie  fee  is  granted ; 
and  consequently  there  can  now  be  no  reverter,  or  any  estate  or  possibility  of  a 
reversion  remaining  in  tlie  donor  after  an  estate  in  fee  granted  by  him.  This  con- 
clusion directly  follows  from  the  doctrine  of  tenures,  and  tiie  effect  of  the  statute 
of  Quia  emptores  upon  that  doctrine.  The  proposition  does  not  require  the  aid  of 
decided  cases ;  but  the  passage  in  2  And.  138,  contains  an  accurate  exposition  of  the 
law  upon  this  subject:  '  If  land  be  given  to  A.  and  liis  iieirs,  so  long  as  J.  S.  has  heirs 
of  his  bodij,  tlie  don3e  has  fee,  and  may  alien  it.  13  Hen.  7;  11  Hen.  7;  21  Hen.  6, 
fol.  37;  and  says  the  law  seems  to  be  plain  in  it;  and  cites  11  Ass.  8,  where  the  s.  c. 
is  put  and  held  as  before ;  and  that  there  if  the  land  be  given  to  one  and  his  heirs, 
so  long  as  J.  S.  and  his  heirs  shall  enjoy  the  manor  of  D.,  those  words  {so  long)  are  en- 
tirely void  and  idle,  and  do  not  abridge  the  estate.' 

"  The  references  in  this  passage  (with  the  exception  of  the  11  Ass.  8)  are  not  in  tlie 
report  correctly  stated  ;  but  they  are  discovered  in  13  Hen.  7,  Easter  Term,  fol.  24; 
11  Hen.  7,  pi.  25;  21  Hen.  6,  Hil.  pi.  21.  It  will  be  proper  to  refer  to  the  case  first 
mentioned ;  premising,  that,  by  tlie  common  law,  where  an  absolute  estate  in  fee 
simple  was  granted,  no  restraint  could  be  placed  on  the  alienation  of  it ;  inasmuch  as 
such  restraint  would  be  repugnant  to  the  grant  itself.  Upon  a  question  in  the  case 
referred  to,  whether  a  condition  restraining  alienation  upon  the  grant  of  an  estate 
tail  since  the  statute  De  donis  was  valid,  Vavisour  thought  it  valid  ;  but  added,  tliat 
he  agreed  that  such  condition  imposed  on  a  feoffee  in  fee  simple,  so  long  as  J.  S.  has 
issue,  was  void."     1  Sand.  Uses  (5th  ed  )  208-210.     See  Gray,  Perpetuities,  §§31-41. 

"  A  fine  by  barring  the  issue  in  tail  only,  and  not  the  estates  subsequently  limited, 
conveyed  what  was  called  a  base  fee,  an  estate  of  the  quality  of  a  fee  simple  and  de- 
scendible to  the  heirs  general  of  the  grantee,  but  determinable  by  failure  of  the  issue 
in  tail,  upon  which  event  the  subsequent  limitations  took  effect."  Leake,  40.  And 
see  Chains,  R.  P.  (2d  ed.)  297  et  seq. 
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ESTATES    FOR    LIFE. 

Lit.  §§  32,  33,  34,  35.  Tenant  in  fee  tail  after  possibility  of  issue 
extinct  is,  where  tenements  are  given  to  a  man  and  to  his  wife  in  es- 
pecial tail,  if  one  of  them  die  without  issue,  the  survivor  is  tenant  in 
tail  after  possibility  of  issue  extinct.  And  if  they  have  issue,  and  the 
one  die,  albeit  that  during  the  life  of  the  issue,  the  survivor  shall  not  be 
said  tenant  in  tail  after  possibility  of  issue  extinct ;  yet  if  the  issue  die 
without  issue,  so  as  there  be  not  any  issue  alive,which  may  inherit  by 
force  of  the  tail,  then  the  surviving  party  of  the  donees  is  tenant  in  tail 
after  possibility  of  issue  extinct. 

Also,  if  tenements  be  given  to  a  man  and  to  his  heirs  which  he  shall 
beget  on  the  body  of  his  wife,  in  this  case  the  wife  hath  nothing  in  the 
tenements,  and  the  husband  is  seised  as  donee  in  especial  tail.  And 
in  this  case,  if  the  wife  die  without  issue  of  her  body  begotten  by  her 
husband,  then  the  husband  is  tenant  in  tail  after  possibility  of  issue 
extinct. 

And  note,  that  none  can  be  tenant  in  tail  after  possibility  of  issue 
extinct,  but  one  of  the  donees,  or  the  donee  in  especial  tail.  For  the 
donee  in  general  tail  cannot  be  said  to  be  tenant  in  tail  after  possi- 
bility of  issue  extinct ;  because  always  during  his  life,  he  may  by  pos- 
sibility have  issue  which  may  inherit  by  force  of  the  same  entail.  And 
so  in  the  same  manner  the  issue,  which  is  heir  to  the  donees  in  especial 
tail,  cannot  be  tenant  in  tail  after  possibility  of  issue  extinct,  for  the 
reason  abovesaid. 

And  note,  that  tenant  in  tail  after  possibility  of  issue  extinct  shall 
not  be  punished  of  waste,  for  the  inheritance  that  once  was  in  him,  10 
H.  6,  1.  But  he  in  the  reversion  may  enter  if  he  alien  in  fee,  45 
E.  3,  22. 

Tenant  by  the  curtesy  of  England  is,  where  a  man  taketh  a  wife 
seised  in  fee  simple  or  in  fee  tail  general,  or  seised  as  heir  in  tail  es- 
pecial, and  hath  issue  by  the  same  wife  male  or  female  born  alive, 
albeit  after  the  issue  dieth  or  liveth,  yet  if  the  wife  dies,  the  husband 
shall  hold  the  land  during  his  life  by  the  law  of  England.  And  he  is 
called  tenant  by  the  curtesy  of  England,  because  this  is  used  in  no  other 
realm  but  in  England  only. 

And  some  have  said,  that  he  shall  not  be  tenant  by  the  curtesy  un- 
less the  child,  which  he  hath  by  his  wife,  be  heard  cry  ;  for  by  the  cry 
it  is  proved,  that  the  child  was  born  alive.     Therefore  Qucere. 

Co.  Lit.  29  b.  If  lands  be  given  to  a  woman  and  to  the  heirs  males 
of  her  body,  she  taketh  a  husband,  and  hath  issue  a  dangliter,  and 
dieth,  he  shall  not  be  tenant  by  the  curtesy;  because  the  daughter  by 
no  possibility  could  inherit  the  mother's  estate  in  tlie  land  ;  and  there- 
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fore  where  Littleton  saitb,  issue  by  his  wife  male  or  female,  it  is  to  be 
understood,  which  by  possibility  may  inherit  as  heir  to  her  mother  of 
such  estate. 

Co.  Lit.  30  a.  Four  things  do  belong  to  an  estate  of  tenancy  by  the 
curtesy,  viz.  marriage,  seisin  of  the  wife,  issue,  and  tleath  of  the 
wife.  But  it  is  not  requisite  that  these  should  concur  together  all  at 
one  time.  And  therefore,  if  a  man  taketh  a  woman  seised  of  lands  in 
fee,  and  is  disseised,  and  then  have  issue,  and  the  wife  die,  he  shall 
enter  and  hold  by  the  curtesy.  So  if  he  hath  issue  which  dieth  before 
the  descent,  as  is  aforesaid. 

Lit.  §  36.  Tenant  in  dower  is,  where  a  man  is  seised  of  certain 
lands  or  tenements  in  fee  simple,  fee  tail  general,  or  as  heir  in  special 
tail,  and  taketh  a  wife,  and  dieth,  the  wife  after  the  decease  of  her 
husband  shall  be  endowed  of  the  third  part  of  such  lands  and  tene- 
ments as  were  her  husband's  at  any  time  during  the  coverture,  to  have 
and  to  hold  to  the  same  wife  in  severalty  by  metes  and  bounds  for  term 
of  her  life,  whether  she  hath  issue  by  her  husband  or  no,  and  of  what 
age  soever  the  wife  be,  so  as  she  be  past  the  age  of  nine  years  at  the 
time  of  the  death  of  her  husband  [for  she  must  be  above  nine  years  old 
at  the  time  of  the  decease  of  her  husband],  otherwise  she  shall  not 
be  endowed. 

Lit.  §  53.  And  also,  in  every  case  where  a  woman  taketh  a  husband 
seised  of  such  an  estate  in  tenements,  &c.,  so  as  by  possibility  it  may 
happen  that  the  wife  may  have  issue  by  her  husband,  and  that  the  same 
issue  may  b\'  possibility  inherit  the  same  tenements  of  such  an  estate  as 
the  husband  hath,  as  heir  to  the  husband,  of  such  tenements  slie  shall 
have  her  dower,  and  otherwise  not.  For  if  tenements  be  given  to  a 
man,  and  to  the  heirs  which  he  shall  beget  of  the  body  of  his  wife,  in 
this  case  the  wife  hath  nothing  in  the  tenements,  and  the  husband  liath 
an  estate  but  as  donee  in  special  tail.  Yet  if  the  husband  die  without 
issue,  the  same  wife  shall  be  endowed  of  the  same  tenements;  because 
the  issue,  which  she  by  possibilit}'  might  have  had  b}'  the  same  husband, 
miglit  have  inherited  the  same  tenements.  But  if  the  wife  dieth,  living 
her  husband,  and  after  the  husband  takes  another  wife,  and  dieth,  his 
second  wife  shall  not  be  endowed  in  this  case,  for  the  reason  aforesaid. 

Lit.  §  56.  Tenant  for  term  of  life  is,  where  a  man  letteth  lands  or 
tenements  to  another  for  term  of  the  life  of  the  lessee,  or  for  term  of 
the  life  of  another  man.  In  this  case  the  lessee  is  tenant  for  terra 
of  life.  But  by  common  speech  he  which  holdeth  for  term  of  iiis  own 
life,  is  called  tenant  for  term  of  his  life,  and  he  which  holdeth  for  term 
of  another's  life,  is  called  tenant  for  term  of  another  man's  life  [tenant 
pur  terme  cVauter  vie)} 

Lit.  §  57.  And  it  is  to  be  understood,  that  there  is  feoffor  and  feoffee, 
donor  and  donee,  lessor  and  lessee.  Feoffor  is  properly  where  a  man 
enfeoffs  another  in  any  lands  or  tenements  in  fee  simple,  he  which 
maketh  the  feoffment  is  called  the  feoffor,  and  he  to  whom  the  feoff- 

1  See  Williams,  R.  P.  (18th  ed.)  131. 
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mcnt  is  made  is  called  the  feoffee.  And  the  donor  is  properly  where  a 
man  giveth  certain  lands  or  tenements  to  another  in  tail,  he  which 
maketh  the  gift  is  called  the  donor,  and  he  to  whom  the  gift  is  made  is 
called  tiie  donee.  And  the  lessor  is  properly  wliere  a  man  letteth  to 
another  lands  or  tenements  for  term  of  life,  or  for  term  of  years,  or  to 
hold  at  will,  he  which  maketh  the  lease  is  called  lessor,  and  he  to  whom 
the  lease  is  made  is  called  lessee.  And  every  one  which  hath  an  estate 
in  any  lands  or  tenements  for  term  of  his  own  or  another  man's  life,  is 
callecl  tenant  of  freehold,  and  none  other  of  a  lesser  estate  can  have  a 
freehold  :  but  tl:ey  of  a  greater  estate  have  a  freehold  ;  for  he  in  fee 
simple  hath  a  freehold,  and  tenant  in  tail  hath  a  freehold,  &c. 
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Lit.  §  58.  Tenant  for  term  of  years  is  where  a  man  letteth  lands 
or  tenements  to  another  for  term  of  certain  years,  after  the  number 
of  years  that  is  accorded  between  the  lessor  and  the  lessee.  And  when 
the  lessee  entereth  by  force  of  the  lease,  then  is  he  tenant  for  term  of 
years ;  and  if  the  lessor  in  such  case  reserve  to  him  a  yearly  rent  upon 
such  lease,  he  mav  choose  for  to  distrain  for  the  rent  in  the  tenements 
letten,  or  else  he  may  have  an  action  of  debt  for  the  arrearages  against 
the  lessee. 

Co.  Lit.  46  b.  And  true  it  is,  that  to  many  purposes  he  is  not  ten- 
ant for  years  until  he  enter :  as  a  release  made  to  bira  is  not  good  to 
iiim  to  increase  his  estate,  before  entry  ;  but  he  may  release  the  rent 
reserved  before  entry,  in  respect  of  the  privity.  Neither  can  the  les- 
sor grant  awa^'  the  reversion  by  the  name  of  reversion,  before  entry. 
But  the  lessee  before  entr}'  hath  an  interest,  interesse  termini,  grantable 
to  another.  And  albeit  the  lessor  die  before  the  lessee  enters,  yet  the 
lessee  may  enter  into  the  lands,  as  our  author  himself  holdeth  in  tiiis 
chapter.  And  so  if  the  lessee  dieth  before  he  entered,  yet  his  executors 
or  administrators  may  enter,  because  he  presently  b}'  the  lease  hath  an 
interest  in  him  :  and  if  it  be  made  to  two,  and  one  die  before  entry,  his 
interest  shall  survive. 

Lit.  §  68.  Tenant  at  will  is,  where  lands  or  tenements  are  let  by  one 
man  to  another,  to  have  and  to  hold  to  him  at  tlie  will  of  the  lessor,  l)^- 
force  of  which  lease  the  lessee  is  in  possession.  In  this  case  the  lessee 
is  called  tenant  at  will,  because  he  hath  no  certain  nor  sure  estate,  for 
the  lessor  may  put  him  out  at  what  time  it  pleaseth  him. 

Co.  Lit.  57  b.  There  is  a  great  diversity  between  a  tenant  at  will 
and  a  tenant  at  sufferance  ;  for  tenant  at  will  is  alwaA's  b}'  right, 
and  tenant  at  sufferance  entereth  by  a  lawful  lease,  and  holdeth  over 
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by  wrong.  A  tenant  at  sufferance  is  he  that  at  the  first  came  in  bv 
lawful  demise,  and  after  his  estate  ended  continueth  in  possession  and 
wrongfully  holdeth  over.  As  tenant  pur  terme  d'auter  vie  continueth 
in  possession  after  the  decease  of  Ce'  que  vie,  or  tenant  for  years 
holdeth  over  his  term ;  the  lessor  cannot  have  an  action  of  trespass 
before  entry. 


SECTION  V. 

JOINT    OWNERSHIP. 

Parceners.  Lit.  §§  241,  242,  254,  265,  277,  280-282,  287,  291, 
292,  294,  309,  319,  321.  Parceners  ^  are  of  two  sorts,  to  wit ;  par- 
ceners according  to  the  course  of  the  common  law,  and  parceners 
according  to  the  custom.  Parceners  after  the  course  of  the  common 
law  are,  where  a  man,  or  woman,  seised  of  certain  lands  or  tenements 
in  fee  simple  or  in  tail,  hath  no  issue  but  daughters,  and  dieth,  and  the 
tenements  descend  to  the  issues,  and  the  daughters  enter  into  the  lands 
or  tenements  so  descended  to  them,  then  they  are  called  parceners,  and 
be  but  one  heir  to  their  ancestor.  And  they  are  called  parceners  ;  be- 
cause by  the  writ,  which  is  called  breve  de  participati07ie  facienda,  the 
law  will  constrain  them,  that  partition  shall  be  made  among  them. 
And  if  there  be  two  daughters  to  whom  the  land  descendeth,  then 
they  be  called  two  parceners  ;  and  if  there  be  three  daughters,  they 
be  called  three  parceners ;  and  four  daughters,  four  parceners  ;  and 
so  forth. 

Also,  if  a  man  seized  of  tenements  in  fee  simple  or  in  fee  tail  dieth 
without  issue  of  his  bod}'  begotten,  and  the  tenements  descend  to  bis 
sisters,  they  are  parceners,  as  is  aforesaid.  And  in  the  same  manner, 
where  he  hath  no  sisters,  but  the  lands  descend  to  his  aunts,  the}-  are 
parceners,  &c.  But  if  a  man  hath  but  one  daughter,  she  shall  not  be 
called  parcener,  but  she  is  called  daughter  and  heir,  &c. 

And  note,  that  none  are  called  parceners  by  the  common  law,  but 
females  or  the  heirs  of  females,  which  come  to  lands  or  tenements  by 
descent;  for  if  sisters  purchase  lands  or  tenements,  of  this  they  are 
called  jointenants,  and  not  parceners. 

Parceners  by  the  custom  are,  where  a  man  seised  in  fee  simple,  or  in 
fee  tail  of  lands  or  tenements  which  are  of  the  tenure  called  gavel- 
kind within  the  county  of  Kent,  and  hath  issue  divers  sons  and  die, 
such  lands  or  tenements  shall  descend  to  all  the  sons  b}-  the  custom, 
and  they  shall  equally'  inherit  and  make  partition  by  the  custom,  as 
females  shall  do,  and  a  writ  of  partition  lieth  in  this  case  as  between 
females.  But  it  behooveth  in  the  declaration  to  make  mention  of  the 
custom.  Also  such  custom  is  in  other  places  of  England,  and  also 
such  custom  is  in  North  Wales,  &c. 

1  See  2  Bl.  Com.  187  et  seq. 
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Jointenants.  Jointenants^  are,  as  if  a  man  be  seised  of  certain 
lands  or  tenements,  &c.  and  infeoffeth  two,  three,  four,  or  more,  to 
have  and  to  hold  to  them  for  term  of  their  lives,  or  for  term  of  an- 
other's life,  b}'  force  of  which  feoffment  or  lease  the}'  are  seised,  these 
are  jointenants. 

And  it  is  to  be  understood,  that  the  nature  of  jointenaney  is,  that 
he  which  surviveth  shall  have  only  the  entire  tenancy,  according  to  such 
estate  as  he  hath,  if  the  jointure  be  continued,  &c.  As  if  three  join- 
tenants  be  in  fee  simple,  and  the  one  hath  issue  and  dieth,  yet  they  which 
survive  shall  have  the  whole  tenements,  and  the  issue  shall  have  noth- 
ing. And  if  the  second  jointenant  hath  issue  and  die,  yet  the  third 
which  surviveth  shall  have  the  whole  tenements  to  him  and  to  his  heirs 
for  ever.  But  otherwise  it  is  of  parceners ;  for  if  three  parceners  be, 
and  before  an}'  partition  made  the  one  hath  issue  and  dieth,  that  which 
to  him  belongeth  shall  descend  to  his  issue.  And  if  such  parcener  die 
without  issue,  that  which  belongs  to  her  shall  descend  to  her  co-heirs, 
so  as  the}'  shall  have  this  by  descent,  and  not  b}'  survivor,  as  join- 
tenants  shall  have,  &c. 

And  as  the  survivor  holds  place  between  jointenants  in  the  same 
manner  it  holdeth  place  between  them  which  have  joint  estate  or  posses- 
sion with  another  of  a  chattel,  real  or  personal.  As  if  a  lease  of  lands 
or  tenements  be  made  to  many  for  term  of  years,  he,  which  survives  of 
the  lessees,  shall  have  the  tenements  to  him  onl}'  during  the  term  b}* 
force  of  the  same  lease.  And  if  a  horse,  or  any  other  chattel  personal 
be  given  to  many,  he  which  surviveth  shall  have  the  horse  onl}'. 

In  the  same  manner  it  is  of  debts  and  duties,  &c.  for  if  an  obligation 
be  made  to  many  for  one  debt,  he  which  surviveth  shall  have  the  whole 
debt  or  duty.     And  so  is  it  of  other  covenants  and  contracts,  &c. 

Also,  if  there  be  two  jointenants  of  land  in  fee  simple  within  a 
borough  where  lands  and  tenements  are  divisible  by  testament,  and  if 
the  one  of  the  said  two  jointenants  deviseth  that  which  to  him  belongeth 
by  his  testament,  &c.  and  dieth,  this  devise  is  void.  And  the  cause  is,. 
for  that  no  devise  can  take  effect  till  after  the  death  of  the  devi=or,  and 
bv  his  death  all  the  land  presentl}'  cometh  by  the  law  to  his  companion, 
which  surviveth,  b}'  the  survivor  ;  the  which  he  doth  not  claim,  nor  hath 
any  thing  in  the  land  by  the  devisor,  but  in  his  own  right  b}'  the  sur- 
vivor according  to  the  course  of  law,  &c.  and  for  this  cause  such  devise 
is  void.  But  otherwise  it  is  of  parceners  seised  of  tenements  devisable 
in  like  case  of  devise,  &c.  cavf^a  qua  sr/pra. 

Also,  if  a  joint  estate  be  made  of  land  to  a  husband  and  wife  and  to 
a  third  person,  in  this  case  the  husband  and  wife  have  in  law  in  their 
right  but  the  moiety.^ 

1  See  2  Bl.  Com.  180  et  seq. 

2  Lord  Coke  does  not  use  the  phrase  "  by  entireties."  He  speaks  of  cases  in 
which  "  the  husband  and  wife  shall  have  no  moieties."  That  is  to  say,  he  reg'ards 
tenancy  by  entireties  as  being  a  species  of  joint  tenancy,  with  the  distinguishing  char- 
acteristic that  it  confers  no  power  of  severance.    Challis,  Real  Prop.  (2d  ed.)  344,  note. 

See  2  Kent,  Com.  (14th  ed.)  *132,  note  x.  —  Ed. 
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Tenants  in  common.  Tenants  in  common  are  they,  which  have 
lands  or  tenements  in  fee  simple,  fee  tail,  or  for  term  of  life,  &c.  and 
the}'  have  such  lands  or  tenements  by  several  titles,  and  not  by  a  joint 
title,  and  none  of  them  know  of  this  his  several,  but  they  ought  by  the 
law  to  occup3'  these  lands  or  tenements  in  common,  and  pro  indiviso  to 
take  the  profits  in  common.  And  because  they  come  to  such  lands  or 
tenements  by  several  titles,  and  not  b}'  one  joint  title,  and  their  occu- 
pation and  possession  shall  be  b}'  law  between  them  in  common,  they 
are  called  tenants  in  common.  As  if  a  man  infeoff  two  jointenants  in 
fee,  and  the  one  of  them  alien  that  which  to  him  belongeth  to  another 
in  fee,  now  the  alienee  and  the  other  jointenant  are  tenants  in  common  ; 
because  they  are  in  such  tenements  by  several  titles,  for  the  alienee 
cometh  to  the  moiet}'  by  the  feoffment  of  one  of  the  jointenants,  and 
the  other  jointenant  hath  the  other  moiety  by  force  of  the  first  feoff- 
ment made  to  him  and  to  his  companion,  &c.  And  so  they  are  in  by 
several  titles,  that  is  to  say,  b}'  several  feoffments,  &c. 

Also,  if  three  jointenants  be,  and  one  of  them  alien  that  which  to  him 
belongeth  to  another  man  in  fee,  in  this  case  the  alienee  is  tenant  in 
common  with  the  other  two  jointenants :  but  j-et  the  other  two  join- 
tenants  are  seised  of  the  two  parts  which  remain  jointh',  and  of  these 
two  parts  the  survivor  between  them  two  holdeth  place,  &c. 

Also,  if  two  parceners  be,  and  the  one  alieneth  that  to  her  belongeth 
to  another,  then  the  other  parcener  and  the  alienee  are  tenants  in 
common. 

Also,  as  there  be  tenants  in  common  of  lands  and  tenements,  &c.  as 
aforesaid,  in  the  same  manner  there  be  of  chattels  reals  and  personals. 
As  if  a  lease  be  made  of  certain  lands  to  two  men  for  term  of  20 
3'eares,  and  when  the}'  be  of  this  possessed,  the  one  of  the  lessees  grant 
that  which  to  him  belongeth  to  another  during  the  term,  then  he  to  whom 
the  grant  is  made  and  the  other  shall  hold  and  occupy  in  common. 

In  the  same  manner  it  is  of  chattels  personals.  As  if  two  have 
jointly  by  gift  or  by  buying  a  horse  or  an  ox,  &c.  and  the  one  grant 
that  to  him  belongs  of  the  same  horse  or  ox  to  another,  the  grantee, 
and  the  other  which  did  not  grant,  shall  have  and  possess  such  chattels 
personals  in  common.  And  in  such  cases,  where  divers  persons  have 
chattels  real  or  personal  in  common,  and  by  divers  titles,  if  the  one  of 
them  dieth,  the  others  which  survive  shall  not  have  this  as  survivor,  but 
the  executors  of  him  which  dieth  shall  hold  and  occupy  this  with  them 
which  survive,  as  their  testator  did  or  ought  to  have  done  in  his  life- 
time, &c.  because  that  their  titles  and  rights  in  this  were  several,  &c. 

Note.  —  For  statutory  changes  in  the  United  States,  see  Stimson,  Am.  Stat.  Law, 
§§  1371, 1876. 
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Williams,  Real  Property  (18th  ed.),  308,  318.  If  a  tenant  in 
fee  simple  should  grant  to  another  person  a  lease  for  a  terra  of  years, 
or  for  life,  or  even  if  he  should  grant  an  estate  tail,  it  is  evident  that 
he  will  not  thereby  dispose  of  all  his  interest ;  for  in  each  case  his 
grantee  has  a  less  estate  than  himself.  Accordingly,  on  the  expiration 
of  the  term  of  years,  or  on  the  decease  of  the  tenant  for  life,  or  on  the 
decease  of  the  donee  in  tail  without  having  barred  his  estate  tail  and 
without  issue,  the  remaining  interest  of  the  tenant  in  fee  will  revert  to 
himself  or  his  heirs,  and  he  or  his  heir  will  again  become  tenant  in  fee 
simple  in  possession.  The  smaller  estate  which  he  has  so  granted  is 
called,  during  its  continuance,  the  particular  estate,  being  only  a  part, 
01-  particula,  of  the  estate  in  fee.  And,  during  the  continuance  of 
such  particular  estate,  the  interest  of  the  tenant  in  fee  simple,  which 
still  remains  undisposed  of  —  that  is,  his  present  estate,  in  virtue  of 
which  he  is  to  have  again  the  possession  at  some  future  time  — is 
called  his  reversio7i. 

If  at  the  same  time  with  the  grant  of  the  particular  estate,  he  should 
also  dispose  of  this  remaining  interest  or  reversion,  or  any  part  thereof, 
to  some  other  person,  it  then  changes  its  name,  and  is  termed,  not  a 
reversion  but  a  remainder.  Thus,  if  a  grant  be  made  by  A,  a  tenant 
in  fee  simple,  to  B  for  life,  and  after  his  decease  to  C  and  his  heirs,  the 
whole  fee  simple  of  A  will  be  disposed  of,  and  C's  interest  will  be 
termed  a  remainder,  expectant  on  the  decease  of  B.  A  remainder, 
therefore,  always  has  its  origin  in  express  grant :  a  reversion  merely 
arises  incidentally,  in  consequence  of  the  grant  of  the  particular  estate. 
It  is  created  simply  by  the  law,  whilst  a  remainder  springs  from  the  act 
of  the  parties. 

A  remainder  chiefly  differs  from  a  reversion  in  this,  —  that  between 
the  owner  of  the  particular  estate  and  the  owner  of  the  remainder 
(called  the  remainderman)  no  tenure  exists.  They  both  derive  their 
estates  from  the  same  source,  the  grant  of  the  owner  in  fee  simple  ;  and 
one  of  them  has  no  more  right  to  be  lord  than  the  other.  But  as  all 
the  estates  must  be  holden  of  some  person,  —  in  the  case  of  a  grant  of 
a  particular  estate  with  a  remainder  in  fee  simple,  —  the  particular 
tenant  and  the  remainderman  both  hold  their  estates  of  the  same  chief 
lord  as  their  grantor  held  before.  It  consequently  follows,  that  no  rent 
service  is  incident  to  a  remainder,  as  it  usually  is  to  a  reversion ;  for 
rent  service  is  an  incident  of  tenure,  and  in  this  case  no  tenure  exists. 

1  See  2  P.  &  M.  Hist.  21. 
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Leake,  Digest  of  Land  Law,  318,  320,  322,  326,  328.  Several 
remainders  may  be  created  successive!}-  in  the  same  land,  either  leaving 
a  reversion  or  with  an  ultimate  remainder  in  fee.  If  a  grant  be  made 
to  A  for  life,  and  after  the  lapse  of  a  day  after  his  death  to  B  for  life 
or  in  fee,  the  limitation  of  B  is  not  a  remainder,  because  it  does  not 
commence  in  possession  immediately  on  the  termination  of  the  par- 
ticular estate  ;  it  is  a  limitation  of  a  freehold  estate  to  commence  in 
futuro,  which  in  a  common  law  conveyance  is  void,  and  the  reversion 
of  A's  estate  remains  in  the  grantor.  Also  a  limitation  which  is  to 
take  effect  in  defeasance  of  a  preceding  estate,  without  waiting  for  the 
regular  determination  of  that  estate  according  to  the  terms  of  its  limi- 
tation, is  not  a  remainder;  and  such  a  limitation  is  void  at  common 
law. 

The  particular  estate  and  the  remainder  must  be  created  at  the  same 
time  by  one  conveyance  or  instrument:  for  if  the  particular  estate  be 
first  created,  leaving  the  reversion  in  the  grantor,  any  subsequent  dis- 
position can  be  effected  onl}-  b}-  grant  or  assignment  of  the  reversion  ; 
which  is  not  thereb}'  changed  into  a  remainder,  but  still  retains  its 
character  of  a  reversion,  to  which  the  tenure  of  the  particular  estate  is 
incident. 

Tenant  of  a  particular  estate  of  freehold  may,  in  general,  convey  the 
land  for  a  less  estate  with  remainder  over. 

But  a  remainder  may  be  limited  to  a  person  not  yet  ascertained  or 
to  a  certain  person  upon  a  condition  precedent  which  may  not  happen 
until  after  the  termination  of  the  particular  estate ;  and  whilst  such 
uncertainty  lasts,  as  to  the  person  or  the  interest,  it  is  described  as  a 
contingent  remainder.  A  contingent  remainder  becomes  changed  into 
a  vested  remainder  by  the  owner  becoming  certain  or  the  condition 
happening  during  the  continuance  of  the  particular  estate. 

The  principle  of  the  common  law  that  the  seisin  of  the  freehold  can 
never  be  in  abe3'ance,  but  must  always  be  vested  in  some  determinate 
person  imposes  two  rules  upon  the  limitation  and  operation  of  contin- 
gent remainders  :  —  The  first  of  which  rules  is  that  a  contingent  remain- 
der of  freehold  must  always  have  a  particular  vested  estate  of  freehold 
to  support  it. 

The  other  rule  resulting  from  the  principle  above  stated  is,  — That  a 
contingent  remainder  must  become  vested  during  the  continuance  of 
the  particular  estate  or  at  the  instant  of  its  determination.  If  not 
then  vested,  it  fails  altogether,  and  the  next  limitation  takes  immediate 
effect. 
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SEISIN. 


Co.  Lit.  17  a.  Seisitus  cometh  of  the  French  word  seisin,  i.  e., 
possessio,  saving  that  in  the  common  law,  seised  or  seisin  is  properly 
applied  to  freehold,  and  possessed  or  possession  properly  to  goods  and 
chattels  ;  although  sometime  the  one  is  used  instead  of  the  other.  ^ 

Leake,  Digest  of  Land  Law,  46-48.  A  feoffment  might  be  made 
■with  an  express  appropriation  of  the  seisin  to  a  series  of  estates  in  the 
form  of  particular  estate  and  remainders,  and  the  livery  to  the  immedi- 
ate tenant  was  then  effectual  to  transfer  the  seisin  to  or  on  behalf  of  all 

1  "  •S'eism  is  a  technical  term  denoting  the  completion  of  that  investiture  by  which 
the  tenant  was  admitted  into  the  tenure,  and  without  which  no  freehold  could  be 
constituted  or  pass.  It  is  a  word  common  as  well  to  the  French  as  to  the  English 
law.  It  is  either  in  deed,  which  is,  when  the  person  has  the  actual  seisin  or  posses- 
sion ;  or  in  law,  when  after  a  discent  the  person,  on  whom  the  lands  descend,  has  not 
actually  entered,  and  the  possession  continues  vacant,  not  being  usurped  by  another. 
When  lands  of  inheritance  are  carved  into  different  estates,  the  tenant  of  the  free- 
hold in  possession,  and  the  persons  in  remainder  or  reversion,  are  equally  in  the 
seisin  of  the  fee.  But,  in  opposition  to  what  may  be  termed  the  expectant  nature  of 
the  seisin  of  those  in  remainder  or  reversion,  the  tenant  in  possession  is  said  to  have 
the  actual  seisin  of  the  lands.  The  fee  is  intrusted  to  him.  By  any  act  which 
amounts  to  a  disaffirmance  by  him  of  the  title  of  those  in  the  reversion,  he  forfeits 
his  estate,  and  any  act  of  a  stranger  which  disturbs  his  estate  is  a  disturbance  of  the 
whole  fee.     Hargrave's  note,  217. 

"  Doubtless,  there  is  an  etymological  connection  between  '  seizing '  and  being 
'  seised,'  but  the  nature  of  that  connection  is  not  very  certain.  If  on  the  one  hand 
•seisin'  is  connected  with  '  to  seize,'  on  the  other  hand  it  is  connected  with  '  to  sit ' 
and  '  to  set ; '  —  the  man  who  is  seised  is  the  man  who  is  sitting  on  land  ;  when  he  was 
put  in  seisin  he  was  set  there  and  made  to  sit  there.  Thus  seisin  seems  to  liave  the 
same  root  as  the  German  Besitz  and  the  Latin  posseasio.  To  our  medieval  lawyers 
the  word  seisina  suggested  the  very  opposite  of  violence  ;  it  suggested  peace  and 
quiet.  It  did  so  to  Coke.  '  And  so  it  was  said  as  possessio  is  derived  a  pos  et  sedeo, 
because  he  who  is  in  possession  may  sit  down  in  rest  and  quiet;  so  seisina  also  is 
derived  a  sedendo,  for  till  he  hath  seisin  all  is  labor  et  dolor  et  vexatio  spiritus ;  but 
when  he  has  obtained  seisin,  he  may  sedere  et  acquiescere.' "  2  P.  &  M.  Hist.  (2d  ed.) 
30.     See  i6.  bk.  2,  c.  4,  §  2. 
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the  tenants  in  remainder,  according  to  tlae  estates  limited.^  But  future 
estates  could  only  be  limited  in  the  form  of  remainders,  and  any  limita- 
tions operating  to  shift  the  seisin  otherwise  than  as  remainders  expect- 
ant upon  the  determination  of  the  preceding  estate  were  void  at  common 
law.  Thus,  upon  a  feoffment,  with  livery  of  seisin,  to  A  for  life  or  in 
tail,  and  upon  the  determination  of  his  estate  to  B,  the  future  limita- 
tion takes  effect  as  a  remainder  immediately  expectant  upon  A's  estate.^ 
But  upon  a  feoffment  to  A  in  fee  or  for  life,  and  after  one  year  to  B  in 
fee;  —  or  to  A  in  fee,  and  upon  his  marriage  to  B  in  fee  ;  —  or  to  A  in 
fee  or  for  life,  and  upon  B  paying  A  a  sum  of  money  to  B  in  fee,  — the 
limitations  shifting  the  seisin  from  A  to  B  at  the  times  and  in  the  events 
specified,  as  they  could  not  take  effect  as  remainders,  were  wholly  void 
at  common  law.  Plowden,  29  ;  1  Hayes  Conv.  19-21.  Such  limitations 
became  possible  in  dealing  with  uses  and  in  dispositions  by  will,  as  will 
appear  hereafter. 

The  exigencies  of  tenure  required  that  the  seisin  or  immediate  free- 
bold  should  never  be  in  abeyance,  but  that  there  should  at  all  times  be 
a  tenant  invested  with  the  seisin  ready,  on  the  one  hand,  to  meet  the 
claims  of  the  lord  for  the  duties  and  services  of  the  tenure,  and,  on  the 
other  hand,  to  meet  adverse  claims  to  the  seisin,  and  to  preserve  it  for 
the  successors  in  the  title.  Co.  Lit.  342  b  ;  Butler's  note,  lb.  ;  see 
1  Hayes  Conv.  (5th  ed.)  12,  14. 

This  rule  had  important  effects  upon  the  creation  of  freehold  estates; 
for  it  followed  as  an  immediate  consequence  of  the  rule,  as  also  from 
the  nature  of  the  essential  act  of  conveyance  by  livery  of  seisin,  that  a 
grant  of  the  freehold  could  not  be  made  to  commence  at  a  future  time, 
leaving  the  tenancy  vacant  during  the  interval.  "  Livery  of  seisin 
must  pass  a  present  freehold  to  some  person  and  cannot  give  a  free- 
hold in  futuro."  —  "If  a  man  makes  a  lease  for  life  to  begin  at 
Michaelmas  it  is  void,  for  he  cannot  make  present  livery  to  a  future 
estate,  and  therefore  in  such  case  nothing  passes."^  Co.  Lit.  217  a; 
5  Co.  94  b,  Barwick's  Case. 

As  a  consequence  of  the  same  rule  if  a  feoffment  were  made  to  A  for 

1  When  a  number  of  successive  vested  estates  of  freehold  are  derived  out  of  the 
same  original  estate,  the  tenants  of  all  such  estates,  though  only  one  estate  can  at 
one  time  be  vested  in  possession,  are  all  said  to  be  in  the  seisin  of  the  fee.  Tlie  first  in 
order  of  the  estates,  which  is  vested  in  possession  as  well  as  in  interest,  is  said  to 
confer  the  right  to  the  actual  seisin  or  immediate  freehold.  Challis,  Real  Prop.  (2d  ed  ) 
89.  — Ed. 

2  "  The  remainder  is  good  and  passeth  out  of  the  donor  by  the  livery  of  seisin  ; 
for  the  particular  estate  and  remainder,  to  many  intents  and  purposes,  make  but  one 
estate  in  judgment  of  law."     Co.  Lit.  14.3  a.     See  1  Hayes,  Conv.  21. 

3  Ii  may  here  be  observed  tliat  leases  and  limitations  of  terms  of  years,  which  deal 
with  tlie  possession  only  and  not  with  the  freehol.l  interest,  may  be  made  to  commence 
at  a  future  time,  giving  merely  an  interesse  termini  or  right  to  have  the  possession 
when  the  time  arrives,  but  no  estate  in  the  land.     Leake,  314.  —  Ed. 

In  the  United  States  freehold  estates  may  often  be  created  in  futuro  either  by 
express  statutory  provisions  or  by  inference  from  statutes  dispensing  with  livery  of 
seisin.     See  Gray,  Perpetuities,  §§  67,  68. 
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life  and  after  his  death  and  one  da}-  after  to  B  for  life  or  in  fee,  the 
limitation  to  B  was  void,  because  it  would  leave  the  freehold  without  a 
tenant  or  in  abeyance  for  a  da}-  after  the  death  of  A.^ 

The  seisin  or  freehold  in  remainder  might  be  in  abeyance  during  the 
continuance  of  the  particular  estate  ;  for  the  present  seisin  of  the  tenant 
of  tliat  estate  was  suflicient  to  satisfy  all  the  requirements  of  tenure, 
and  it  represented  and  supported  all  the  future  estates  and  interests  in 
the  fee. 

Accordingh"  a  remainder  might  be  limited  to  take  effect  upon  a  con- 
dition, or  in  a  person  not  ascertained,  as  an  unborn  child,  so  as  to  be  in 
abeyance  or  uncertainty  until  the  condition  happened  or  the  person 
became  ascertained.'  Such  a  limitation  was  good  and  might  remain  in 
uucertaint}'  so  long  as  the  particular  estate  continued,  as  it  was  sup- 
ported b}'  the  seisin  of  that  estate.  But  it  wars  essential  that  it  should 
have  become  certain  and  absolute  at  the  time  when  the  particular  estate 
determined  ;  and  if  not  then  ascertained,  so  as  to  be  capalile  of  taking 
up  the  seisin,  it  failed  altogether,  and  the  next  estate  in  remainder  took 
immediate  effect. 

A  remainder  limited  to  an  uncertain  person  or  upon  an  uncertain 
condition,  and  so  long  as  the  uncertainty  lasted,  became  known  as  a 
contingent  remainder.  A  remainder  limited  absolutely  and  to  a  deter- 
minate person,  or  which  had  become  absolute  and  certain  in  ownership 
b}-  subsequent  events  was  a  vested  remainder ;  the  remainderman 
was  presently  i?ivested  with  a  portion  of  the  seisin  or  freehold. 

Challis,  Real  Prop.  (2d  ed.)  89-90.  The  seisin  is  quite  independ- 
ent of,  and  unaffected  b}-,  the  existence  of  any  term  or  terms  of  years. 
Therefore,  so  far  as  the  seisin  is  concerned,  there  can  exist  no  such 
thing  as  a  remainder  of  freehold  expectant  upon  a  term  of  j-ears.  The 
existence  of  a  prior  terra  of  3'ears  does  not  prevent  the  first  vested 
estate  of  freehold  from  being  an  estate  of  freehold  in  possession.  .  .  . 
During  the  continuance  of  a  prior  term,  the  first  estate  of  freehold  is 
properly  described,  not  as  being  a  remainder  of  freehold  exptectant  upon 
the  term  of  years,  but  as  being  the  freehold  in  possession  sul>ject  to 
the  term.  But  since  the  possession  of  the  freeholder  is  in  such  a  case 
subject  to  the  rights  of  the  termor,  and  since  these  rights  may,  and  in 

1  Plowden,  25 ;  Fearne  C.  R.  307.  "  Since  the  tenancy  was  not  allowed  to  be 
vacant  or  in  suspense  for  an  instant,  it  was  essential  to  the  validity  of  every  convey- 
ance of  the  freehold  that  it  should  be  made  to  take  immediate  effect.  On  the  same 
principle,  it  was  essential  that  all  substitutions  should  be  so  strictly  consecutive 
as  not  to  leave  the  feud  unprovided  with  a  tenant  even  for  an  instant."  1  Hayes, 
Conv.  16. 

2  See  "Williams,  Real  Prop.  (18th  ed.)  .SoS,  3-34.  "Also,  if  a  parson  of  a  church 
dieth,  now  the  freehold  of  the  glebe  of  the  parsonage  is  in  none  during  the  time 
that  the  parsonage  is  void,  but  in  abeyance,  viz.  in  consideration  and  in  the  under- 
standing of  the  law,  until  another  be  made  parson  of  the  same  church  ;  and  imme- 
diately when  another  is  made  parson,  the  freehold  in  deed  is  in  him  as  successor." 
Lit.  §  647. 
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practice  usually  do,  deprive  the  freeholder  of  the  immediate  use  and 
occupatiou  of  the  lauds  during  the  term,  the  result  is,  for  many  prac- 
tical purposes,  much  the  same  as  if  the  freehold  subsisted  only  as  a 
veritable  remaindei".  In  this  sense  the  word  remainder  is  often  applied 
to  estates  of  freehold  limited  after  a  term  of  years.  But  when  this  lan- 
guage is  used,  the  reader  must  bear  in  mind  (1)  that  a  prior  term  of 
years  does  not  prevent  a  subsequent  vested  estate  of  freehold  from 
being  an  estate  of  freehold  in  possession  ;  and  (2)  that  a  prior  term 
of  years  does  not  prevent  a  subsequent  contingent  estate  of  freehold 
from  being  void  in  its  inception,  as  being  an  attempt  to  create  a  free- 
hold in  futuro. 

Leake,  49-50.  If  a  lease  were  made  for  years  with  a  contingent 
remainder  of  freehold,  the  limitation  in  remainder  was  wholly  void,  be- 
cause it  left  the  seisin  in  abeyance  until  the  happening  of  tlie  contin- 
gencv  ;  nor  could  livery  be  given  for  such  an  estate  for  want  of  a  present 
certain  grantee  of  the  freehold.  Thus,  "it  is  a  general  rule,  that 
•wherever  an  estate  in  contingent  remainder  amounts  to  a  freehold,  some 
vested  estate  of  freehold  must  precede  it."     Fearne,  C.  R.  281. 

Lit.  §  448.  Freehold  in  law  is,  if  a  man  disseiseth  another,  and  dieth 
seised,  whereby  the  tenements  descend  to  his  son,  albeit  that  his  son 
doth  not  enter  into  the  tenements,  yet  he  hath  a  freehold  in  law,  which 
by  force  of  the  descent  is  cast  upon  him,  and  therefore  a  release  made 
to  him,  so  being  seised  of  a  freehold  in  law,  is  good  enougli ;  and  if  he 
taketh  jvife  being  so  seised  in  law,  although  he  never  enter  in  deed,  and 
dieth,  his  wife  shall  be  endowed. 

Note.  — Descent  and  Purchase.  Lit.  §  12.  Also,  purchase  is  called  the  pos- 
session of  lands  or  tenements  that  a  man  hath  by  his  deed  or  agreement,  unto  which 
possession  he  cometh  not  by  title  of  descent  from  any  of  his  ancestors,  or  of  liis 
cousins,  but  by  his  own  deed. 

Co.  Lit.  18  b.  A  purchase  is  always  intended  by  title,  and  most  properly  by  some 
kind  of  conveyance,  either  for  money  or  some  other  consideration,  or  freely  of  gift; 
for  that  is  in  law  also  a  purchase.  But  a  descent,  because  it  cometh  merely  by  act 
of  law,  is  not  said  to  be  a  purchase ;  and  accordingly  the  makers  of  the  Act  of  Par- 
liament in  1  H.  5,  c.  5,  speak  of  tliem  that  have  lands  or  tenements  by  purchase  or 
descent  of  inheritance.  And  so  it  is  of  an  escheat  [see  Hargrave's  note  ad  he.  —  Ed.] 
or  the  like,  because  the  inheritance  is  ca-st  upon,  or  a  title  vested  in  the  lord  by  act 
in  law,  and  not  by  his  own  deed  or  agreement,  as  our  author  here  saith.  Like  law  of 
the  state  of  tenant  by  the  curtesy,  tenant  in  dower,  or  the  like.  But  such  as  attam 
to  lands  by  mere  injury  or  wrong,  as  by  disseisin,  intrusion,  abatement,  usurpation, 
&c.  cannot  be  said  to  come  in  by  purchase,  no  more  than  robbery,  burglary,  piracy, 
or  the  like,  can  justly  be  termed  purchase. 
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SECTION  11. 

LIVERY    OF    SEISIN. 

Lit.  §  59.  And  it  is  to  be  understood,  that  in  a  lease  for  years,  by 
deed  or  without  deed,  there  needs  no  livery  of  seisin  to  be  made  to  the 
lessee,  but  he  may  enter  when  he  will  by  force  of  the  same  lease.  But 
of  feoffments  made  in  the  country,  or  gifts  in  tail,  or  lease  for  term  of 
life  ;  in  such  cases  where  a  freeliold  shall  pass,  if  it  be  by  deed  or  with- 
out deed,  it  behooveth  to  have  livery  of  seisin. 

Co.  Lit.  48  a,  b.  And  there  be  two  kinds  of  livery  of  seisin,  viz. 
a  livery  in  deed,  and  a  livery  in  law.  A  livery  in  deed  is  when  the 
feoffor  taketh  the  ring  of  the  door,  or  turf  or  twig  of  the  land,  and 
delivereth  the  same  upon  the  land  to  the  feoffee  in  name  of  seisin  of 
the  land,  &,c.  per  hostium  et  per  haspam  et  annulum  vel per  fustem  vel 
baciduni,  t&c. 

A  livery  in  law  is,  when  the  feoffor  saith  to  the  feoffee,  being  in  the 
view  of  the  house  or  land,  "I  give  you  yonder  land  to  you  and  your 
heirs,  and  go,  enter  into  the  same,  and  take  possession  thereof  ac- 
cordingly," and  the  feoffee  doth  accordingly  in  the  life  of  the  feoffor 
enter,  "this  is  a  good  feoffment,  for  signatio  pro  traditione  habetur. 
And  herewith  agreeth  Bracton  :  Item  dici  poterit  et  assignari,  quando 
res  vendita  vel  donata  sit  iii  conspectu,  quam  venditor  et  donator  dicit 
se  tradere:  and  in  another  place  he  saith,  in  seisina  per  effectum  et  per 
aspectum.  But  if  either  feoffor  or  the  feoffee  die  before  entry  the 
livery  is  void.  And  livery  within  the  view  is  good  where  there  is  no 
deed  of  feoffment.  And  such  a  livery  is  good  albeit  the  land  lie  in 
another  county.  A  man  may  have  an  inheritance  in  an  upper  cham- 
ber, though  the  lower  buildings  and  soil  Ije  in  another,  and  seeing  it  is 
an  inheritance  corporeal  it  shall  pass  by  livery. 

Lit.  §  60.  But  if  a  man  letteth  lands  or  tenements  by  deed  or  with- 
out deed  for  term  of  years,  the  remainder  over  to  another  for  life,  or 
in  tail,  or  in  fee;  in  this  case  it  behooveth,  that  the  lessor  maketh 
livery  of  seisin  to  the  lessee  for  years,  otherwise  nothing  passeth  to 
them  in  the  remainder,  although  that  the  lessee  enter  into  the  tenements. 
And  if  the  termor  in  this  case  entereth  before  any  livery  of  seisin 
made  to  him,  then  is  the  freehold  and  also  the  reversion  in  the  lessor. 
But  if  he  maketh  livery  of  seisin  to  the  lessee,  then  is  the  freehold 
together  with  tlie  fee  to  them  in  the  remainder,  according  to  the  form  of 
the  grant  and  the  will  of  the  lessor. 
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SECTION  in. 

GRANT    AND    ATTORNMENT. 

Co.  Lit.  172  a.  "  Grant"  Concessio,  is  in  the  common  law  a  con- 
veyance  of  a  thing  that  lies  in  grant  and  not  in  liver}-,  which  cannot 
pass  without  deed ;  as  advowsons,  services,  rents,  commons,  rever- 
sions,  and  such  like.^ 

"Williams,  Real  Property  (18th  ed.),  309.  If  the  tenant  in  fee 
simple  should  have  made  a  lease  for  life,  he  must  have  parted  with 
his  seisin  to  the  tenant  for  life;  for  an  estate  for  life  is  an  estate  of 
freehold,  and  such  tenant  for  life  will,  therefore,  during  his  life,  con- 
tinue to  be  the  freeholder,  or  holder  of  the  feudal  seisin.  No  feoff- 
ment can  consequently  be  made  by  the  tenant  in  fee  simple  ;  for  he 
has  no  seisin  of  which  to  make  livery.  His  reversion  is  but  a  fragment 
of  his  old  estate,  and  remains  purel}'  incorporeal,  until,  by  the  drop- 
ping of  the  life  of  the  grantee,  it  shall  again  become  an  estate  in 
possession.  Till  then,  that  is,  so  long  as  it  remains  a  reversion  ex- 
pectant on  an  estate  of  freehold,  it  can  only  be  conveyed,  like  all  other 
incorporeal  hereditaments  when  apart  from  what  is  corporeal,  by  a  deed 
of  grant. 

Lit.  §  iib\.  Attornment  is,  as  if  there  be  lord  and  tenant,  and 
the  lord  will  grant  by  his  deed  the  services  of  his  tenant  to  another  for 

1  "  The  division  of  hereditaments  into  corporeal  and  incorporeal,  though  deeply 
rooted  in  our  legal  phraseology,  is  most  unfortunate  and  misleading.  The  confusion 
is  inherited  from  the  Roman  lawyers  (see  Justinian,  Inst.  ii.  tit.  2),  but  has  been  made 
worse  confcdnded  by  our  own  authorities.  The  Romans,  misled  by  the  double  sense 
of  res,  unhappily  distinguished  res  corporales  and  res  incorporales,  the  former  being 
things  quce  tangi  possunt,  veluti  aurum,  vestis,  the  latter  mere  rights,  quce  iti  jure  con- 
sistunt.  It  is  obvious  that  this  is  mere  confusion,  the  two  ideas  not  being  in  pari 
materia,  or  capable  of  being  brought  under  one  class,  or  of  forming  opposite  members 
of  a  division.  Following  the  Romans,  our  lawyers  distinguished  between  heredita- 
ments as  meaning  the  actual  corporeal  land  itself,  and  another  kind  of  hereditaments 
as  not  being  the  land  itself,  but  '  the  rights  annexed  to  or  issuing  out  of  the  land.' 
A  moment's  reflection  is  sufficient  to  show  that  the  distinction  is  untenable.  The 
lawyer  has  nothing  whatever  to  do  with  the  material  corporeal  land,  except  so  far  as 
it  is  the  subject  of  rights.  It  is  the  distinction  between  different  classes  of  rights, 
and  not  between  land  on  the  one  side  and  rights  on  the  other,  that  he  is  concerned 
with.  In  such  phrases  as  '  the  land  descends  to  the  lieir,'  what  is  meant  is,  not  that 
something  happens  to  the  land  itself,  but  that  a  particular  class  of  the  ancestor's 
rights  in  relation  to  ';he  land  descends  to  the  heir.  The  names  '  corporeal  and  incor- 
poreal'  are  most  r.niortunate,  because  if  by  'corporeal'  is  meant  'relating  to  land,* 
then  a  large  clais  of  incorporeal  hereditaments  are  also  entitled  to  the  name  ;  if  by 
'  incorporeal '  is  m-jant  that  they  are  mere  rights,  then  all  hereditaments  are  incor- 
poreal, because  Ktm  lawyer  is  only  concerned  with  different  classes  of  rights.  In 
reality,  however,  it  appears  that  tlie  names  point  to  different  classes  of  rights  ;  and 
in  fact,  Stephen  in  his  edition  of  Blackstone,  5th  ed.,  vol.  i.  p.  656,  almost  confines 
incor-poveil  hereditaments  to  jura  in  alieno  solo.  See  Austin,  vol.  ii.  pp.  707,  708." 
Dlgh/,  ii'^t.  Real  Prop.,  App.  to  Part  I.  (U)  note.  .      . 
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term  of  j-ears,  or  for  term  of  life,  or  in  tail,  or  in  fee,  the  tenant 
must  attorn  to  the  grantee  in  the  life  of  the  grantor,  by  force  and  virtue 
of  the  grant,  or  otherwise  the  grant  is  void.  An  attornment  is  no 
other  in  effect,  but  when  the  tenant  hath  heard  of  the  grant  made  by  his 
lord,  that  the  same  tenant  do  agree  by  word  to  the  said  grant,  as  to  say 
to  the  grantee,  I  agree  to  the  grant  made  to  you,  &c.  or  I  am  well  con- 
tent with  the  grant  made  to  you ;  but  the  most  common  attornment  is, 
to  say.  Sir,  I  attorn  to  you  by  force  of  the  said  grant,  or  I  become 
your  tenant,  &c.  or  to  deliver  to  the  grantee  a  penny,  or  a  halfpenny, 
or  a  farthing,  by  way  of  attornment. 

Co.  Lit.  309  a,  b.  "  The  tenant  must  attorn  to  the  grantee  in  the 
life  of  the  grantor,  &c"  And  so  must  he  also  in  the  life  of  the  grantee  : 
and  this  is  understood  of  a  grant  by  deed.  And  the  reason  hereof  is, 
for  that  every  grant  must  take  effect  as  to  the  substance  thereof  in  the 
life  both  of  the  grantor  and  the  grantee.  And  in  this  case  if  the  grantor 
dieth  before  attornment,  the  seigniory,  rent,  re-version,  or  remainder 
descend  to  his  heir;  and  therefore  after  his  decease  the  attornment 
Cometh  too  late  :  so  likewise  if  the  grantee  dieth  before  attornment,  an 
attornment  to  the  heir  is  void,  for  nothing  descended  to  him:  and  if  he 
should  take,  he  should  take  it  as  a  purchaser,  where  the  heirs  were 
added  but  as  words  of  limitation  of  the  estate,  and  not  to  take  as 
purchasers. 

But  if  the  grant  were  by  fine,  then  albeit  the  conusor  or  conusee 
dieth,  yet  the  grant  is  good.  For  b}-  fine  levied  the  state  doth  pass  to 
the  conusee  and  his  heirs  ;  and  the  attornment  to  the  conusee  or  his 
heirs  at  an}'  time  to  make  privity  to  distrain  is  sufficient.  But  all  this 
is  to  be  taken  as  Littleton  understood  it,  viz.  of  such  grants  as  have 
their  operation  by  the  common  law.  For  since  Littleton  wrote,  if  a 
fine  be  levied  of  a  seigniory,  |&c.  to  another  to  the  use  of  a  third  per- 
son and  his  heirs,  he  and  his  heirs  shall  distrain  without  an}^  attorn- 
ment, because  he  is  in  by  the  Statute  of  27  H.  8,  cap.  10,  by  transferring 
of  the  state  to  the  use,  and  so  he  is  in  b}'  act  in  law.-^ 

And  so  it  is,  and  for  the  same  cause,  if  a  man  at  this  day  by  deed 
indented  and  enrolled  according  to  the  Statute,  bargaineth  and  selleth  a 
seigniory,  &c.  to  another,  the  seigniory  shall  pass  to  him  without  any 
attornment ;  and  so  it  is  of  a  rent,  a  reversion,  and  a  remainder.  So 
as  the  law  is  much  changed,  and  the  ancient  privilege  of  tenants,  donees, 
and  lessees  much  altered  concerning  attornments  since  Littleton  wrote. 

But  if  the  conusee  of  a  fine  before  any  attornment  by  deed  indented 
and  enrolled,  bargaineth  and  selleth  the  seigniory  to  another,  the  bar- 
gainee shall  not  distrain,  because  the  bargainor  could  not  distrain. 
Et  sic  de  similihus  ;  for  nemo  2^otest  plus  juris  ad  alium  transferre 
quam  ipse  hahet.  Vide  Sect.  149,  where  upon  a  recover}',  the  recov- 
eror  shall  distrain  and  avow  without  attornment. 

1  An  attornment  was  not  necessary  where  the  reversion  was  transmitted  by  de- 
ecent,  escheat,  or  devisa    2  Shep.  Touch.  (Preston's  ed.)  256,  257. 
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A  errant  to  the  king,  or  by  the  king  to  another,  is  good  without  at- 
tornment, by  his  prerogative. 

Lit.  §§  567-569.  Also,  if  a  man  letteth  tenements  for  term  of 
years,  by  force  of  which  lease  the  lessee  is  seised,  and  after  the  lessor 
by  his  deed  grant  the  reversion  to  another  for  term  of  life,  or  in  tail, 
or  in  fee  ;  it  behooveth  in  such  case  that  the  tenant  for  years  attorn, 
or  otherwise  nothing  shall  pass  to  such  grantee  b}-  such  deed.  And  if 
in  this  case  the  tenant  for  years  attorn  to  the  grantee,  then  the  free- 
hold shall  presently  pass  to  the  grantee  by  such  attornment  without 
any  livery  of  seisin,  &c.  because  if  any  livery  of  seisin,  &c.  should  be 
or  were  needful  to  be  made,  then  the  tenant  for  years  should  be  at 
the  time  of  the  livery  of  seisin  ousted  of  his  possession,  which  should 
be  against  reason,  &c. 

Also,  if  tenements  be  letten  to  a  man  for  term  of  life,  or  given  in 
tail,  saving  the  reversion,  &c.  if  he  in  the  reversion  in  such  case  grant 
the  reversion  to  another  by  his  deed,  it  behooveth  that  the  tenant  of  the 
land  attorn  to  the  grantee  in  the  life  of  the  grantor,  or  otherwise  the 
grant  is  void. 

In  the  same  manner  is  it,  if  land  be  granted  in  tail,  or  let  to  a  man 
for  term  of  life,  the  remainder  to  another  in  fee,  if  he  in  the  remainder 
will  grant  this  remainder  to  another,  &c.  if  the  tenant  of  the  land  at- 
torn in  the  life  of  the  grantor,  then  the  grant  of  such  a  remainder  is 
good  or  otherwise  not.^ 

St.  4  Anne  (1705),  c.  16,  §  9.  And  be  it  further  enacted  by  the 
authority  aforesaid.  That  from  and  after  the  said  first  day  of  Trinity 
term  [1706],  all  grants  or  conveyances  thereafter  to  be  made,  by  fine 
or  otherwise,  of  any  manors  or  rents,  or  of  the  reversion  or  remainder 
of  any  messuages  or  lands,  shall  be  good  and  effectual,  to  all  intents 
and  purposes,  without  any  attornment  of  the  tenants  of  any  such  man- 
ors, or  of  the  land  out  of  which  such  rent  shall  be  issuing,  or  of  the 
particular  tenants  upon  whose  particular  estates  any  such  reversions  or 
remainders  shall  and  may  be  expectant  or  depending,  as  if  their  attorn- 
ment had  been  had  and  made.^ 

1  See  Lit.  §§  579  et  seq.  "  Sir  Will.  Cordall,  Mr.  of  the  Rols  [1557-1581],  denied 
to  compell  one  to  attorn  here  that  was  at  liberty  by  the  common  law,  in  the  Case  of 
Sir  John  Windhain. 

"  Chancellor  Bromely  likewise  denied  such  compulsion  generally,  but  where  the 
party  quarrelled  with  the  particular  tenant's  estate  or  entereth  into  some, part  of  the 
lands  in  demise,  or  hath  covenanted  for  recompense  for  non-attornment,  there  he 
utterly  denieth  to  enforce  the  attornment.  Pasch.  21  Eliz.  [1579]  in  Case  of  Philips 
and  Doctor  Sandford."     Gary,  5. 

Semble,  contra  in  the  early  law.     1  P.  &  M.  Hist.  (2d  ed.)  347,  348  ;  2  ib.  93. 

2  For  similar  statutes  in  the  United  States,  see  Stimson,  Am.  Stat.  Law,  §  2009. 

"  Formerly,  in  order  to  constitute  a  privity  of  estate  between  the  purchaser  of  the 
reversion  and  the  lessee,  so  as  to  enable  tlie  former  to  maintain  an  action  of  debt  for 
rent,  attornment  was  necessary.  But  by  St.  4  Anne.  c.  16,  §  9,  a  grant  of  the  rever- 
sion is  good  and  effectual  without  attornment,  ^foss  v.  Gal/imore,  1  Doug.  279. 
That  statute  having  been  passed  long  before  the  Revolution,  and  this  provision  being 
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SECTION   IV. 

RELEASE    AND    SURRENDER. 

Lit.  §§  444,  445,  459,  460.  Releases  are  in  divers  manners,  viz. 
releases  of  all  the  right  which  a  man  hath  in  lands  or  tenements,  and 
releases  of  actions  personals  and  reals,  and  other  things.  Releases  of 
all  the  right  which  men  have  in  lands  and  tenements,  &c.  are  commonly 
made  in  this  form,  or  of  this  effect. 

Know  all  men  by  these  presents.,  that  7,  A.  of  B.  have  remised,  re- 
leased, and  altogether  from  me  and  my  heirs  qidet  claimed:  (me  A. 
de  B.  remisisse,  relaxasse,  et  omnino  de  me  et  haeredibus  meis  quietum 
clamasse)  :  or  thus, /or  me  and  my  heirs  quiet  claimed  to  C.  of  B.  all 
the  right,  title  and  claim  (totum  jus,  titulum  et  clameum)  which  I 
have,  or  by  any  means  may  have,  of  and  in  one  messuage  with  the 
appurtenances  in  F.  &c.  And  it  is  to  be  understood,  that  these  words, 
remisisse,  et  quietum  clamasse,  are  of  the  same  effect  as  these  words, 
relaxasse. 

Also,  if  a  man  letteth  to  another  his  land  for  term  of  years,  if  the 
lessor  release  to  the  lessee  all  his  right,  &c.  before  that  the  lessee  had 
entered  into  the  same  land  by  force  of  the  same  lease,  such  release  is 
void,  for  that  the  lessee  had  not  possession  in  the  land  at  the  time  of 
the  release  made,  but  only  a  right  to  have  the  same  land  by  force  of  the 
lease.  But  if  the  lessee  enter  into  the  land,  and  hath  possession  of  it 
by  force  of  the  said  lease,  then  such  release  made  to  him  by  the  feoffor, 
or  by  his  heir,  is  sufficient  to  him  b}-  reason  of  the  privit}"  which  by 
force  of  the  lease  is  between  them,  &c. 

In  the  same  manner  it  is,  as  it  seemeth,  where  a  lease  is  made  to  a 
man  to  hold  of  the  lessor  at  his  will,  b}'  force  of  which  lease  the  lessee 
hath  possession  :  if  the  lessor  in  this  case  make  a  release  to  the  lessee 
of  all  his  right,  &c.  this  release  is  good  enough  for  the  privity  which  is 
between  them ;  for  it  shall  be  in  vain  to  make  an  estate  by  a  livery  of 
seisin  to  another,  where  he  hath  possession  of  the  same  land  by  the 
lease  of  the  same  man  before,  &c. 

Co.  Lit.  337  b.  "  Surrender,"  svrsum,  redditio,  properly  is  a  yield- 
ing up  an  estate  for  life  or  years  to  him  that  hath  an  immediate  estate 
in  reversion  or  remainder,  wherein  the  estate  for  life  or  years  may 
drown  by  mutual  agreement  between  them. 

a  rule  in  amendment  of  the  common  law,  we  m&y  probably  consider  it  in  force  here. 
Commonwealth  v.  Leach,  1  Mass.  61.  But  if  otherwise,  the  rule  itself  is  well  estab- 
lished on  the  authority  of  long  usage,  and  its  adaptation  to  the  more  simple  tenures, 
which  were  in  use  under  our  former  government.  Farley  v.  Thompson,  15  Mass.  26, 
26."     Per  Shaw,  C.  J.,  in  Burden  v.  Thayer,  3  Met.  76,  78. 
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SECTION  V. 

DEVISE.^ 

Lit.  §  167.  Also,  ia  some  boroughs,  by  the  custom,  a  man  may 
devise  by  his  testament  his  lands  and  tenements,  which  he  hath  in  fee 
simple  within  the  same  borough  at  the  time  of  his  death  ;  and  b}-  force 
of  such  devise,  he  to  whom  such  devise  is  made,  after  the  death  of  the 
devisor,  may  enter  into  the  tenements  so  to  him  devised,  to  have  and 
to  hold  to  him,  after  the  form  and  effect  of  the  devise,  without  any 
livery  of  seisin  thereof  to  be  made  to  him,  &c.^ 


SECTION  VI. 

DISSEISIN   AND   OTHER   OUSTER,    AND    REMEDIES  THEREFOR. 

Leake,  Part  I.  p.  56.  Disseisin  was  a  wrongful  entry  upon  the  land 
and  ouster  or  dispossession  of  the  freeholder.  The  seisin  cU  facto 
thereby  obtained  had  the  same  effect  as  a  rightful  seisin  in  conferring 
an  apparent  title  to  the  land,  and  the  means  of  alienation  by  livery. 
The  disseisee   retained  a  mere  right  of  entry. 

Disseisin  of  the  tenant  of  a  particular  estate  disseised  or  divested 
all  the  estates  in  remainder  or  reversion,  and  converted  them  into  mere 
rights  of  entry,  exercisable  in  their  order  of  succession. 

Challis,  Real  Prop.  (2d  ed.)  371-374.  By  the  common  law,  any 
person  having  actual  possession  (not  necessarily  actual  seisin)  of  lands, 
could,  by  a  feoffment,  give  to  any  person,  other  than  the  person  hav- 
ing the  next  or  the  immediate  estate  of  freehold  in  the  lands,  an  im- 
mediate estate  of  freehold,  having  any  quantion.  If  the  feoffor  was 
actually  seised,  and  the  estate  which  passed  by  the  feoffment  was  no 
greater  than  the  estate  of  the  feoffor,  the  feoffment  took  effect  right- 
fully ;  but  if  the  feoffor  was  not  actually  seised,  or  if  the  estate  which 
passed  by  the  feoffment  was  greater  than  his  estate,  the  feoffment  was 
styled  a  tortious  feoffment,  and  was  said  to  take  effect  by  wrong. 

In  accordance  with  the  maxim  that  no  one  can  qualify  his  oicn 
wrong,  a  tortious  feoffment  devested  the  whole  fee  simple  out  of  the 
rightful  owner  or  owners.  It  does  not  follow  that  the  tortious  feoff- 
ment was  necessarily  a  feoffment  in  fee  simple  ;  and  it  might  in  fact 
be  for  a  less  estate.  In  such  a  case,  the  feoffee  took  only  the  less 
estate,  but  the  whole  fee  simple  was  divested  out  of  the  rightful  owner 

1  See  2  P.  &  M.  Hist.,  bk.  2,  c.  6,  §  3. 

2  On  the  general  introduction  of  wills  of  land  by  statute,  see /)o«f,  417. 
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or  owners,  and  such  part  of  it  as  was  not  disposed  of  by  the  feoffment 
became  vested  in  the  feoffor  by  way  of  a  tortious  reversion  upon  the 
tortious  particular  estate  created  by  the  feoffment. 

The  tortious  operation  of  feofTments  made  after  1st  October,  1845,  is 
prevented  by  8  &  9  Vict.  c.  106,  s.  4. 

The  possession  of  a  termor  for  years,  or  tenant  at  will,  or  by  suffer- 
ance, sufficed  to  enable  the  termor,  or  tenant,  to  make  a  tortious  feoff- 
ment ;  and  thus  to  convey  an  immediate  estate  or  freehold  which  fulfilled 
many  of  the  purposes  of  a  riglitful  estate,  tliough  it  afforded  no  defence 
against  the  title  of  the  riglitful  owner.  Upon  the  subject  generally, 
and  especially  upon  the  case  of  Doe  v.  Hurde^  1  Burr.  60,  in  which 
Lord  Mansfield,  striving  after  an  unattainable  equity,  did  his  best  to 
throw  the  law  into  confusion,  see  Butl,  n.  1  on  Co.  Litt.  330  b. 

If  a  tortious  feoffment  was  made  by  any  person  other  than  a  tenant 
in  tail  actually  seised,  the  person  rightfully  entitled  (or  any  other  person 
acting  in  his  name,  even  though  without  his  assent)  might  at  common 
law  destroy  the  tortious  estate  of  the  feoffee  by  mere  entry  (Co.  Litt. 
258  a) ;  but  if  the  feoffee's  heir  had  succeeded  by  inheritance  before 
entry  made,  the  heir's  estate  could  not  be  affected  by  entry,  and  the 
rightful  claimant  was  put  to  his  action.  (Litt.  sect.  382.)  His  entry  was 
technically  said  to  be  tolled  by  descent  cast.  Entry  was  tolled  by  a 
descent  cast  in  fee  tail  (when  the  disseisor  made  a  gift  in  tail)  as  well 
as  in  fee  simple.  {Ibid.  sect.  386.)  But  on  the  extinction  of  the  entail 
by  failure  of  issue,  the  entry  was  revived  against  the  remainderman  or 
reversioner.     (Co.  Litt.  238  b.) 

The  3  &  4  Will.  4,  c.  27,  s.  39,  enacts  that  no  descent  cast  after  31st 
December,  1833,  shall  toll  any  right  of  entry.  This  enactment  made 
the  learning  of  descents  cast,  and  also  of  continual  claim  ^  whereby 
rights  of  entry  might  be  protected  therefrom,  equally  obsolete. 

A  feoffment,  made  by  a  tenant  in  tail  actually  seised,  operated  as  a 
discontinuance  of  the  estate  tail,  and  devested  all  remainders,  and  the 
reversion,  expectant  upon  it,  unless  they  were  vested  in  the  king.  {Stone 
V.  Newman,  Cro.  Car.  427,  at  p.  428.)  By  such  continuance  the  persons 
entitled  under  the  entail,  and  in  remainder  or  reversion,  were  barred  of 
their  right  of  entry,  and  respectively  put  to  their  action  as  the  only 
means  to  enforce  their  claims. 

The  learning  relating  to  discontinuance,  though  obsolete  in  respect  to 
the  common  practice,  is  still  sometimes  of  practical  importance.  In 
1884  a  case  was  litigated  in  the  House  of  Lords  in  which  the  validity 
of  a  claim  partly  depended  upon  the  properties  at  the  common  law 
of  a  tortious  fee  simple,  which  had  been  gained  by  a  discontinuance 
effected  in  the  preceding  century,  by  a  feoffment  made  by  the  survivor 
of  two  joint  donees  in  special  tail. 

In  all  cases  where  the  right  of  entry  was  tolled  or  barred,  the  need- 
ful action  to  recover  the  seisin  was  a  real  action.  An  action  of  eject- 
ment {ejectione  JirmcB)  would  not  suffice.     (2  Prest.  Abst.  328.) 

1  SeeLit.  §§414-443.— Ed. 
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There  were  two  degrees  of  remoteness  in  a  right  of  action,  the  first 
V  being  said  to  be  founded  upon  a.  right  of  possessio?i,  and  the  second 
being  styled  a  mere  right  ;  and  there  were  two  kinds  of  real  actions 
corresponding  thereto,  possessory  actions,  grounded  upon  writs  styled 
writs  of  entry ^  and  droitural  actiotis,  grounded  upon  writs  styled  writs 
of  right.  A  right  of  possession  might  be  turned  to  a  mere  right, 
either  by  suffering  such  a  time  to  elapse  as  would  be  a  bar  to  a  writ  of 
entrj",  or  by  suffering  adverse  judgment  by  default  in  an  action  on  such 
writ.  (See,  on  this  subject,  Butl.  n.  I  on  Co.  Litt.  239  a.)  But  the 
discontinuance  of  an  estate  tail  by  the  tortious  feoffment  of  the  tenant 
in  tail  in  possession,  forthwith  turned  the  right  of  the  issue  in  tail  to 
a  mere  right,  without  passing  through  any  intermediate  stages. 

The  feoffment  hitherto  contemplated  is  a  strictly  common  law  con- 
veyance. But  uses  capable  of  being  executed  by  the  statute  may  be 
declared  upon  the  seisin  of  the  feoffee ;  and  in  such  case  the  convey- 
ance takes  effect  partly  by  the  common  law  and  partly  by  the  statute. 

2  Co.  Lit.  325  a,  Butler's  note.     (1)  I.  As  to  discontinuances  in 
general:  In  note  1,  p.  239  a,  it  was  observed,  that  in  the  case  of  a  dis- 
seisin, while  the  possession  remains  in  the  disseisor,  it  is  a  mere  naked 
possession,  unsupported  by  any  right;  and  that  the  disseisee  may  restore 
his  possession,  and  put  a  total  end  to  the  possession  of  the  disseisor,  by 
an  entry  on  the  land,  without  any  previous  action  ;  but  that,  if  the  dis- 
seisor dies,  the  heir  comes  to  the  possession  of  the  estate  b}'  a  lawful 
title-     It  was  the  same,  by  the  old  law,  if  the  disseisor  aliened;  the 
alienee  came  in  by  a  lawful  title.    By  reason  of  this  lawful  title,  the  heir, 
in  the  first  instance,  and  the  alienee  in  the  second,  acquires  2u  presump- 
tive right  of  possession^  which  is  so  far  good  even  against  the  person 
disseised,  that  he  loses  by  it  his  right  to  recover  the  possession  by  entry, 
and  can  only  recover  it  by  an  action  at  law.    When  the  right  of  entry  is 
thus  lost,  and  the  party  can  only  recover  by  action,  the  possession  is  said 
to  be  discontinued.     This  is  the  general  import  of  the  word  discontimo- 
ance  ;  but,  in  its  usual  acceptation,  it  signifies  the  effect  of  alienations 
made  by  husbands  seized  jure  uxoris ;  by  ecclesiastics  seized  jure 
ecdesice  ;  or  by  tenants  in  taile ;  those  being  the  three  instances  ad- 
duced by  Littleton  of  a  discontinuance.     But  other  cases,  where  the 
party  having  the  right  could  not  restore  his  possession  by  entry,  and 
was  therefore  left  to  his  remedy  by  action,  were  also,   in  Littleton's 
time,  termed  discontinuances.     Thus,  before  the  statute  of  the  11  H.  7, 
c.  20,  the  alienations  of  a  woman  seised  of  an  estate  in  dower,  or  of 
an  estate  of  the  gift  of  her  husband,  or  of  any  of  his  ancestors,  were 
said  to  be  a  discontinuance  ;  and  before  the  statutes  of  32  H.  8,  c.  31, 
and  14  El.  c.  8,  recoveries  suffered  by  tenants  for  life,  or  tenants  by 
the  courtesy,  or  tenants  in  tail  after  possibility  of  issue  extinct,  or  even 
by  the  feoffee  of  tenant  for  years,  worked  a  discontinuance.     See  Sir 
William  Pelham's  Case,  1  Rep.  14.     It  is  to  l)e  observed,  that  there 
is  a  material  difference  between  the  situation  or  title  of  the  alienee  of 
any  person  whose  alienation  makes  a  discontinuance,  and  the  situation 
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or  title  of  the  heir  or  alienee  of  a  disseisor ;  for  the  heir  and  alienee  of 
a  disseisor  immediately  claim  under  a  person  coming  in  by  a  wrongful 
title,  and  their  estates,  though  not  defeasible  by  eutrj',  are  immediately 
defeasible  by  action.  But  the  alienee  of  every  person,  whose  aliena- 
tion is  said  to  be  a  discontinuance,  claims  by  a  person  having  a  lawful 
estate,  and  the  estate  of  the  alienee  is  unimpeachable  during  the  life 
of  the  discontinuor. 

A  disseisin  is  a  wrongful  putting  out  of  him  that  is  actually  seised  of 
a  freehold.  And  abatement  is  when  a  man  died  seised  of  an  estate  of 
an  inheritance,  and  between  the  death  and  the  entry  of  the  heir,  a 
stranger  doth  interpose  himself,  and  abate. 

Intrusion  first  properly  is,  when  the  ancestor  died  seised  of  an}'  es- 
tate of  inheritance  expectant  upon  an  estate  for  life,  and  then  tenant 
for  life  dieth,  and  between  the  death  and  the  entry  of  the  heir  a  stranger 
doth  interpose  himself  and  intrude. 

Secondly,  he  that  entereth  upon  any  of  the  king's  demesnes,  and  tak- 
eth  the  profits,  is  said  to  intrude  upon  the  king's  possession. 

Thirdl}*,  when  the  heir  in  ward  entereth  at  his  full  age  without  satis- 
faction for  his  marriage,  the  writ  saith,  quod  intrusit. 

Deforciamention  comprehendeth  not  only  these  aforenamed,  but  an}- 
man  that  holdeth  land  whereunto  another  man  bath  right,  be  it  bj'  de- 
scent or  purchase,  is  said  to  be  a  deforceor. 

Usurpation  hath  two  significations  in  the  common  law  :  one,  when  a 
stranger  that  no  right  hath  presenteth  to  a  church,  and  his  clerk  is 
admitted  and  instituted,  he  is  said  to  be  an  usurper,  and  the  wrongful 
act  that  he  hath  done  is  called  an  usurpation. 

Secondly,  when  any  subject  doth  use,  without  lawful  warrant,  royal 
franchises,  he  is  said  to  usurp  upon  the  king  those  franchises. 

Purjirestura,  ov  2yourprestura^  a  purpresture.  Purprestura  est^  c&c, 
c/eneraliter  quoties  aliquid  fit  ad  iLOcuraentutn  regit  tenementi,  vel 
regice  vice  (vel  aliquarian  puhlicarum)  vel  civitatis,  i&c.  And  because 
it  is  properly  when  there  is  a  house  builded,  or  an  enclosure  made  of 
an}'  part  of  the  king's  demesnes,  or  of  an  highwa}',  or  a  common  street 
or  public  water,  or  such  like  public  things,  it  is  derived  of  the  French 
word  poiirpris,  which  signifieth  an  inclosure,  but  specially  applied,  as 
is  aforesaid,  by  the  common  law. 

3  Bl.  Com.  117,  118.  Personal  actions  are  such  whereby  a  man 
claims  a  debt,  or  personal  dut}',  or  damages  in  lieu  thereof:  and,  like- 
wise, whereby  a  man  claims  a  satisfaction  in  damages  for  some  injury 
done  to  his  person  or  property.  The  former  are  said  to  be  founded  on 
contracts,  the  latter  upon  torts  or  wrongs  :  and  they  are  the  same  which 
the  civil  law  calls  "  actiones  in  personam  quae  adversus  eum  intendim- 
tur,  qui  ex  contractu  vel  delicto  ohligatus  est  aliquid  dare  vel  conce- 
dere."  Of  the  former  nature  are  all  actions  upon  debt  or  promises;  of 
the  latter  all  actions  for  trespasses,  nuisances,  assaults,  defamatory 
words,   and  the  like. 
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i2ea^  actions  ^  (or,  as  they  are  called  in  the  'M[rvor,feodal  actions), 
which  concern  real  propert}'  only,  are  such  whereby  the  plaintiff,  here 
called  the  demandant,  claims  title  to  have  any  lands  or  tenements,  rents, 
commons,  or  other  hereditaments,  in  fee-simple,  fee-tail,  or  for  term  of 
life.  Bj'  these  actions  formerly  all  disputes  concerning  real  estates 
were  decided;  but  they  are  now  prett}'  generally  laid  aside  in  practice, 
upon  account  of  the  great  nicety  required  in  their  management,  and  the 
Inconvenient  length  of  their  process  :  a  much  more  expeditious  method 
of  trying  titles  being  since  introduced,  by  other  actions  personal  and 
mixed. 

Mixed  actions  are  suits  partaking  of  the  nature  of  the  other  two, 
wherein  some  real  property  is  demanded,  and  also  personal  damages 
for  a  wrong  sustained.  As  for  instance  an  action  of  waste  :  which  is 
brought  by  him  who  hath  the  inheritance,  in  remainder  or  reversion, 
against  the  tenant  for  life,  who  hath  committed  waste  therein,  to  re- 
cover not  only  the  land  wasted,  which  would  make  it  merely  a  real 
action ;  but  also  treble  damages,  in  pursuance  of  the  Statute  of 
Gloucester,  which  is  a  personal  recompense;  and  so  both,  being 
joined  together,  denominate  it  a  mixed  action. 

2  P.  &  M.  Hist.  (2d  ed.)  74.  A  graduated  hierarchy  of  actions  has 
been  established.  "  Possessoriness  "  has  become  a  matter  of  degree. 
At  the  bottom  stands  the  novel  disseisin,  possessory  in  every  sense,  sum- 
mary and  punitive.  Above  it  rises  the  mort  d'ancestor,  summary  but 
not  so  summary,  going  back  to  the  seisin  of  one  who  is  alread}'  dead. 
Above  this  again  are  writs  of  entry,  writs  which  have  strong  affinities 
with  the  writ  of  right,  so  strong  that  in  Bracton's  day  an  action  begun 
by  writ  of  entry  may  by  the  pleadings  be  turned  into  a  final,  proprie- 
tary action.  The  writs  of  entry  are  not  so  summary  as  are  the  assizes, 
but  they  are  rapid  when  compared  with  the  writ  of  right ;  the  most 
dilatory  of  the  essoins  is  precluded  ;  there  can  be  no  battle  or  grand 
assize.^  Ultimately  we  ascend  to  the  writ  of  right.  Actions  are 
higher  or  lower,  some  lie  "  more  in  the  right "  than  others.  You  may 
try  one  after  another ;  begin  with  the  novel  disseisin,  go  on  to  the 
mort  d'ancestor,  then  see  whether  a  writ  of  entry  will  serve  your  turn 
and,  having  failed,  fall  back  upon  the  writ  of  right. 

Leake,  59.  The  doctrines  concerning  rights  of  entr}'  and  of  action 
and  the  proceedings  in  real  actions  were  highl}'  technical  and  elaborate, 
and  formed  a  large  and  complicated  branch  of  the  law  of  real  property, 
until  the  amendments  of  the  law  made  by  the  statute  3  &  4  W.  IV, 
c   27.     By  that  statute,  s.  36,  real  actions  were  abolished,  and  the  ac- 

1  For  an  enumeration  of  the  various  species  of  real  actions,  see  1  Roscoe,  Real 
Actions,  3.  —  Ed. 

2  As  to  the  conversion  of  the  writ  of  entry  into  a  writ  of  right,  see  Bracton,  1, 
pp.  318,  319.  This  doctrine  seems  to  have  become  obsolete  and  so  the  possessori- 
ness of  the  writs  of  entry  became  more  apparent. 
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tion  of  ejectment  was  left  as  the  only,  and  the  comparativelj'  simple, 
remed}-  at  law  for  the  recovery  of  the  possession  of  land.  By  the  same 
statute  the  right  of  entry  or  action  is  no  longer  defeated  by  a  descent 
cast  or  a  discontinuance  (s.  39)  ;  and  it  is  exempted  from  all  other 
casualties  except  lapse  of  time.  But  it  must  be  prosecuted  witliin 
twenty  years  next  after  the  accrual  of  the  right  (s.  2)  ;  subject  to  the 
provisions  of  the  statute  in  the  case  of  disabilities  in  the  person  enti- 
tled (ss.  16-19). 

3  Bl.  Com.  203.  In  proceeding  in  the  action  of  ejectment  a  lease 
for  a  term  of  years  is  stated  to  have  been  made,  by  him  who  claims 
title,  to  the  plaintiff  who  brings  the  action,  as  by  John  Rogers  to 
Richard  Smith,  which  plaintiff  ought  to  be  some  real  person,  and  not 
merel}'  an  ideal  fictitious  one  who  hath  no  existence,  as  is  frequently 
though  unwarrantably  practised ;  it  is  also  stated  that  Smith  the  lessee 
entered  ;  and  that  the  defendant  William  Stiles,  who  is  called  the 
casual  ejector^  ousted  him  ;  for  which  ouster  he  brings  this  action. 
As  soon  as  this  action  is  brought,  and  the  complaint  full}-  stated  in 
the  declaration,  Stiles,  the  casual  ejector,  or  defendant,  sends  a  writ- 
ten notice  to  the  tenant  in  possession  of  the  lands,  as  George  Saunders, 
informing  him  of  the  action  brought  by  Richard  Smith,  and  transmit- 
ting him  a  cop}''  of  the  declaration:  withal  assuring  him  that  he,  Stiles 
the  defendant,  has  no  title  at  all  to  the  premises,  and  shall  make  no 
defence  :  and  therefore  advising  the  tenant  to  appear  in  court  and 
defend  his  own  title  :  otherwise  he,  the  casual  ejector,  will  suffer  judg- 
ment to  be  had  against  him ;  and  thereby  the  actual  tenant  Saunders 
will  inevitably  be  turned  out  of  possession.  On  receipt  of  this  friendly 
caution,  if  the  tenant  in  possession  does  not  within  a  limited  time  ap- 
ply to  the  court  to  be  admitted  a  defendant  in  the  stead  of  Stiles,  he 
is  supposed  to  have  no  right  at  all ;  and,  upon  judgment  being  had 
against  Stiles  the  casual  ejector,  Saunders  the  real  tenant  will  be 
turned  out  of  possession  by  the  sheriff. 

But,  if  the  tenant  in  possession  applies  to  be  made  a  defendant,  it  is 
allowed  him  upon  this  condition  ;  that  he  enter  into  a  rule  of  court  to 
confess,  at  the  trial  of  the  cause,  three  of  the  four  requisites  for  the 
maintenance  of  the  plaintiff's  action  ;  viz.  the  lease  of  Rogers  the  les- 
sor, the  entry  of  Smith  the  plaintiff,  and  his  ouster  by  Saunders  him- 
self, now  made  the  defendant  instead  of  Stiles:  which  requisites  being 
wholh'  fictitious,  should  the  defendant  put  the  plaintiff  to  prove  them, 
he  must  of  course  be  nonsuited  for  want  of  evidence  ;  but  by  such 
.  stipulated  confession  of  lease,  entry^  and  ouster^  the  trial  will  now 
stand  upon  the  merits  of  the  title  only.  This  done,  the  declaration  is 
altered  by  inserting  the  name  of  George  Saunders  instead  of  WilHam 
Stiles,  and  the  cause  goes  down  to  trial  under  the  name  of  Smith  (the 
plaintiff),  on  the  demise  of  Rogers  (the  lessor),  against  Saunders,  the 
new  defendant.  And  therein  the  lessor  of  the  plaintiff  is  bound  to 
make  out  a  clear  title,  otherwise  his  fictitious  lessee  cannot  obtain 
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judgment  to  have  possession  of  the  land  for  the  term  supposed  to  be 
granted.  But  if  the  lessor  makes  out  his  title  in  a  satisfactory'  manner, 
then  judgment  and  a  writ  of  possession  shall  go  for  Richard  Smith, 
the  nominal  plaintiff,  who  by  this  trial  has  proved  the  right  of  John 
Rogers,  his  supposed  lessor. 
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Leake,  Digest  of  Land  Law,  70,  76,  84,  87,  88,  90,  93,  97. 
Under  the  manorial  system  described  in  tlie  last  chapter  the  territory 
of  the  manor  was  partly  held  by  the  lord  in  demesne,  and  partly 
o-ranted  out  in  fee  to  freehold  tenants  upon  services.  Of  the  demesne 
lands  part  were  occupied  by  the  lord  himself,  and  part  were  usually 
allotted  to  a  class  of  tenants,  to  whom  freehold  estates,  with  the  at- 
tendant rights  of  freeholders,  were  not  conceded.  This  class  called 
villeins,  seem  to  have  been  originally  in  the  position  of  slaves,  whose 
persons  and  labor  from  their  birth  belonged  absolutely  to  the  lord. 
They  occupied  the  parcels  of  land,  necessarily  allotted  to  them  for 
dwelling  and  maintenance,  by  a  tenure  called  v'dlenage,  holding  at  the 
will  of  the  lord  and  being  removable  at  his  pleasure.^ 

In  course  of  time  the  usage  prevailing  in  the  manor  in  regard  to 
these  tenants,  under  the  control  and  influence  of  the  general  law  of  the 
land,  imposed  restrictions  upon  the  lord's  absolute  right  to  dispossess 
them  and  to  the  disposal  of  their  persons  and  services,  until  by  force 
of  custom  they  ultimately  acquired  the  fixity  of  tenure,  together  with 
the  freedom  of  person  and  certainty  of  service,  which  appears  in  mod- 
ern times  in  customary  tenure.  Thus,  in  relation  to  freehold  tenure 
these  lands  were  still  reputed  to  be  demesne  lands,  being  held  at  the 
will  of  the  lord  and  resumable  at  pleasure  ;  but  under  the  customary 
tenure  they  became  tenemental  according  to  the  custom  of  the  manor. 

The  services  of  villenage  consisted  chiefly  of  agricultural  labor  on 
the  lord's  demesne  lands  ;  and  though  originally  arbitrary  in  kind  and 
quality  as  regards  the  pure  villein,  they  were  afterwards  regulated  by 
the  custom  of  the  manor.  In  course  of  time  they  were,  for  the  most 
part,  commuted,  like  other  services,  into  money  payments  or  rents,  and 
thus  became  rent  service  recoverable  by  distress. 

Customary  tenure  in  point  of  form  bears  the  distinctive  character- 
istics of  its  origin.  The  tenant  is  technically  described  as  holding  at 
the  will  of  the  lord,  according  to  the  custom  of  the  manor. 

He  has  no  power  of  disposition  by  feoffment,  grant  or  other  common 
law  conveyance,  but  only  by  surrender  and  admittance.  By  custom  he 
may  surrender  his  tenancy  to  the  lord  to  the  use  of  any  person  or  per- 

1  See  Statute  12  Car.  TI.  c.  24,  §  6,  ante,  p.  .385. 

2  "  Tlie  title  to  a  villein  required  prescription,  i.  e.  immemorial  custom,  or,  what 
was  equivalent,  confession  of  such  title  in  a  court  of  record.     Lit.  s.  175." 
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sons  designated  by  him  ;  and  the  lord  is  bound  to  admit  such  persons 
into  the  tenanc}'  according  to  the  uses  declared  in  the  surrender. 

The  surrender  and  admittance  and  all  other  transactions  relating  to 
the  title  are  entered  upon  the  rolls  of  the  court  of  the  manor.  Copies 
of  the  rolls  are  delivered  by  the  steward  to  the  tenants  as  evidence  of 
their  title ;  whence  the  tenure  is  called  copyhold,  and  the  tenants  are 
called  copyholders^  as  holding  by  cojyy  of  Court  Roll. 

Land  cannot  now  be  granted  upon  customary  or  copyhold  tenure, 
unless  it  has  been  so  granted  or  grantable  by  immemorial  custom  ; 
because  custom  alohe  sanctions  this  form  of  tenure.  Copyholds  have 
been  created  by  statute  in  some  few  instances. 

There  are  two  principal  kinds  of  customary  tenure :  the  one  copy- 
hold, commonl}'  so  called,  in  which  the  tenant  holds  at  the  will  of  the 
lord,  according  to  the  custom  of  the  manor,  by  copy  of  court  roll ; 
the  other  called  customary  freehold,  in  which  the  tenant  holds  b}'  cop}', 
and  according  to  the  custom,  but  7iot  at  the  will  of  the  lord.  The  dis- 
tinction is  explained  by  reference  to  the  two  kinds  of  ancient  villenage 
from  which  modern  customary  tenure  is  derived.^ 

The  term  freehold  as  expressing  the  quantity  or  duration  of  estates 
admissible  in  freehold  tenure,  namely,  estates  for  life  and  of  inherit- 
ance, is  applied  by  analog}'  to  estates  of  customary  tenure  and  distin- 
guishes such  estates  from  leasehold  or  terms  of  3'ears  ;  but  the  freehold 
as  expressing  the  tenure  of  the  land  is  in  the  lord,  and  not  in  the  cus- 
tomary tenant.  So  the  possession  of  a  copyholder  for  an  estate  free- 
hold in  quantity  is  commonly  termed  the  customary  seisin,  and  the 
copyholder  is  said  to  be  seised  of  such  estate ;  though  the  terms  are 
strictly  applicable  only  to  the  possession  of  the  freehold  tenant.  But 
there  can  be  no  disseisin,  technically  so  called,  with  its  peculiar  conse- 
quences, of  a  customary  tenancy. 

By  general  custom  a  copyholder  in  fee  might  surrender  to  the  use  of 
his  will,  and  by  his  will  declare  and  limit  the  uses.  The  land  then 
passed  by  the  combined  effect  of  the  surrender  and  will,  as  if  the  uses 
declared  by  the  will  had  been  inserted  in  the  surrender  ;  and  the  ap- 
pointee or  devisee,  upon  the  death  of  the  testator,  was  in  the  position 
of  a  surrenderee.  Under  the  will  a  further  power  of  appointing  the 
uses  might  be  created. 

Copyhold  land  was  thus  devisable,  independently  of  the  statutes  of 
wills,  which  did  not  extend  to  copyholds,  and  without  any  other  for- 
malities than  those,  if  any,  prescribed  by  the  terms  of  the  surrender 
for  the  appointment  of  the  uses. 

The  copyholder's  remedy  for  the  recovery  of  his  tenement  was  origi- 
nally by  a  plaint  in  the  nature  of  a  real  action  in  the  customary  court 
of  the  manor ;  he  had  no  real  action  in  the  superior  courts  of  common 
law,  because  he  had  no  freehold  title.  He  might  maintain  trespass,  in 
right  of  his  possession,  in  the  common  law  courts,  and  even  against  the 

1  See  1  P.  &  M.  Hist.  (2d  ed.)  403.— Ed. 
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lord  ;  he  might  also  maintain  ejectment  through  his  lessee,  founded  on 
his  power  of  giving  a  common  law  lease,  and  the  latter  form  of  action 
became  the  ordinary  mode  of  recovering  copyhold  lands. 

The  copyholder's  remedy  against  the  lord,  as  to  surrender  and  ad- 
mittance, is  b}'  writ  of  mandamus  at  common  law.  A  claimant  is 
entitled  to  admittance  on  a  prima  facie  title,  in  order  to  give  him  the 
opportunity  of  asserting  it,  as  the  admittance  is  effectual  only  according 
to  the  validit}'  of  the  title ;  and  he  cannot,  in  general,  bring  ejectment 
without  a  legal  title  by  admittance. 

The  Court  of  Chancery  also  exercises  a  like  jurisdiction  to  compel 
admittance,  and  originally,  it  seems,  the  jurisdiction  was  in  the  Court  of 
Chancery  only.  The  claimant  ma}'  file  a  bill  in  Chancery  for  this  pur- 
pose ;  but  it  is  more  usual  now  to  proceed  at  common  law  by  manda- 
mus. The  Court  of  Chancery  will  not  assist  a  claimant  to  obtain  a 
bare  legal  title  by  admittance,  if  he  cannot  show  any  equitable  interest 
to  support  it. 

The  lord  is  entitled  to  have  a  tenant  upon  the  rolls,  and  may  by 
general  custom  seize  and  retain  the  tenement  quoasque^  until  the 
tenant  comes  in  and  is  admitted.  The  seizure  quousque  is  in  the 
nature  of  process  to  compel  admittance;  but  by  special  custom  the  lord 
ma}'  be  entitled  to  seize  absolutely  for  want  of  a  tenant,  as  he  may  for 
a  forfeiture. 

The  lord  may  become  entitled  to  the  land  by  escheat  upon  the  death 
of  the  tenant  without  leaving  an  heir  and  without  having  disposed  of 
the  tenement  by  will.  By  escheat  the  copyhold  estate  is  merged  or  ex- 
tinguished in  the  freehold,  with  all  its  incidents,  of  customary  descent 
and  the  like ;  but  it  retains  the  capacity  of  being  held  by  copy  and  may 
be  re-granted  in  that  form  of  tenure. 

Forfeiture  is  the  consequence  of  certain  acts  of  the  tenant  which  are 
inconsistent  with  the  customary  tenure  or  are  violations  of  its  rules. 
The  alienation  of  the  land  by  a  conveyance  operating  at  common  law 
and  purporting  to  convey  an  estate  of  freehold  tenure,  operates  as  a 
disseisin  of  the  lord  and  a  forfeiture.  A  deed  conveying  lands  and 
tenements  at  common  law  will  be  construed,  if  possible,  to  apply  to 
freehold  lands  only  in  order  to  avoid  a  forfeiture  of  copyhold. 

A  customary  estate  is  extinguished  by  the  union  of  the  freehold  and 
customary  title  in  the  same  person.  The  possession  is  then  referred  to 
the  freehold  title  only,  and  may  be  disposed  of  under  that  title  at 
common  law. 

Enfranchisement  is  effected  by  the  lord  of  the  manor  conveying  the 
freehold  title  of  the  tenement  in  fee  simple  to  the  copyholder;  the 
customary  tenure  is  thereby  wholly  extinguished.  An  enfranchisement 
operates  out  of  the  lord's  estate  and  not  by  exercise  of  his  power  as 
lord.  It  is  therefore  dependent  upon  his  title  to  the  manor,  and  can 
only  be  fully  effected  by  a  lord  entitled  in  fee  simple,  or  having  a  power 
of  disposition  to  that  extent.  The  conveyance  of  a  less  estate,  or  by  a 
lord  entitled  for  a  less  estate,  would  only  give  a  limited  title  to  the 
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freehold  ;  though  by  accepting  such  less  estate  the  copyholder's  interest 
would  be  merged  and  extinguished.^ 

1  Whether  a  release  of  all  seigniorial  rights  alone,  without  conveyance  of  the 
freehold  estate,  operates  as  an  enfranchisement  of  copyholds,  see  Scriven,  552.  Such 
release  is  sufficient  to  enfranchise  tenements  held  in  ancient  demesne,  and  customary 
freehold  or  tenant  right  estates  analogous  to  ancient  demesne.  Doe  v.  Huntinyton, 
4  East,  271. 
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USES   AND   TRUSTS.i 


SECTION    I. 

USES    BEFORE    ST.  27  HEN.    VIII.  C.   lO.'* 

Keilw.  42,  PL.  7  (1502).  Vavasour,  J.,  said  that  the  subpoena 
commenced  in  the  time  of  Edward  III.;  but  this  was  always,  against 
the  feoffee  upon  confidence  himself,  for  against  his  heir  the  subpoena 
was  never  allowed  until  the  time  of  Henry  VI.,  and  in  this  point  the 
law  was  changed  by  Fortescue,  C  J. 

2  Roll.  Ab.  780.  The  use  shall  be  of  the  same  nature  as  the  land, 
and  descend  as  the  land  ought. 

Bacon,  Uses,  16,  20.  For  the  transferring  of  uses  there  is  no  case 
in  law  whereby  an  action  is  transferred,  but  the  subpoena  in  case  of  use 
was  always  assignable.^ 

Now  for  the  causes  whereupon  uses  were  put  in  practice,  Coke  in 
his  reading  doth  well  say,  that  they  were  produced  sometimes  for 
fear,  and  many  times  for  fraud.  But  I  hold  that  neither  of  these 
causes  were  so  much  the  reasons  of  uses,   as  another  reason  in  the 

1  On  Equity  Jurisdiction  in  general,  see  Langdell,  Eq.  PI.  §§  f^6-45;  Digby,  Real 
Prop.  (1st  ed.)  244-247;  (2d  ed.)  285-287;  (3d  ed.)  27(>-279 ;  Haynes,  Outlines  of 
Eq.  6-20. 

-  On  Uses  before  the  Statute,  see  also  Digby,  Real  Prop.  c.  6 ;  Leake,  Digest  Land 
Law,  99-102.  "The  experience  and  practice  of  uses  were  not  ancient,  and  my 
re;isons  why  I  think  so,  are  these  four  :  First,  I  cannot  find  in  any  evidence  before 
King  R.  II.  his  time  the  clause  ad  opus  et  usum,  and  the  very  Latin  of  it  savoureth 
of  that  time ;  for  in  ancient  time,  about  Edw.  I.  and  before,  when  lawyers  were  part 
civilians,  the  Latin  phrase  was  much  purer,  as  you  may  see  partly  by  Bracton's 
writing,  and  by  ancient  patents  and  deeds,  and  ciiieHy  by  the  register  of  writs, 
which  is  good  Latin,  whereas  this  phrase  ad  opus  et  usum,  and  the  words  ad  opus,  is  a 
barbarous  phrase,  and  like  enough  to  be  the  penning  of  some  chaplain  that  was  not 
much  past  his  grammar,  where  he  had  found  opus  and  usus  coupled  together,  and 
that  they  did  govern  an  ablative  case  ;  as  they  do  indeed  since  this  Statute,  for  they 
take  away  the  land  and  put  them  into  a  conveyance."     Bacon,  Uses,  22. 

3  Y.  B.  27  H.  VIII.  fol.  8,  pi.  22.  I  say  there  is  no  doubt  but  that  if  I  sell  you  my 
use,  the  use  is  changed  from  my  person  to  you  ;  so  I  understand  that  if  I  say  to  you, 
"  I  give  you  my  use  in  certain  lands,"  you  have  the  use  by  such  words ,  for  the  use 
does  not  pass  as  the  land  does ;  for  land  cannot  pass  except  by  livery,  but  a  use 
passes  by  bare  words.  —  Per  York. 


USES   AND   TRUSTS.  869 

beginning,  which  was,  that  the  lands  bj'  the  common  law  of  England 
were  not  testamentary  or  (Jevisable. 

GiLBERT,  Uses,  35.  A  Use  is  devisable,  for  the  reason  why  lands 
were  not  originally  devisable,  was,  because  the  ceremony  of  liver\'  was 
required  to  the  transmutation  of  the  possession,  which  is  not  necessary 
to  the  disposal  of  an  use  ;  for  livery  is  to  give  notice  against  whom  the 
prmcipe  is  to  be  brought,  and  the  prcecipe  is  onlj'  of  an  estate  of 
freehold. 

St.  1  Rich.  III.  (1483),  c.  1.  Forasmuch  as  by  privy  and  unknown 
feoffments,  great  unsurety,  trouble,  costs,  and  grievous  vexations  daily 
grow  among  the  King's  subjects,  insomuch  that  no  man  that  bu3eth  any 
lands,  tenements,  rents,  services,  or  other  hereditaments,  nor  women 
that  have  jointures  or  dowers  in  any  lands,  tenements,  or  other  heredit- 
aments, nor  men's  last  wills  to  be  performed,  nor  leases  for  term  of 
life,  or  of  years,  nor  annuities  granted  to  any  person  or  persons  for 
cheir  services  for  term  of  their  lives  or  otherwise  be  in  perfect  surety, 
nor  without  great  trouble  and  doubt  of  the  same,  because  of  the  said 
privy  and  unknown  feoffments  :  (2)  For  remedy  whereof,  be  it  ordained, 
established,  and  enacted,  by  the  advice  of  the  Lords  Spiritual  and  Tem- 
poral, and  by  the  Commons  in  this  preseiit  Parliament  assembled,  and 
by  authority  of  the  same,  that  every  estate  feoffment,  gift,  release, 
grant,  leases  and  confirmations  of  lands,  tenements,  rents,  services,  or 
hereditaments,  made  or  had,  or  hereafter  to  be  made  or  had  by  any 
person  or  persons  being  of  full  age,  of  whole  mind,  at  large,  and  not 
in  duress,  to  any  person  or  persons  ;  and  all  recoveries  and  executions 
had  or  made,  shall  be  good  and  effectual  to  him  to  whom  it  is  so  made, 
had  or  given,  and  to  all  other  to  his  use,  (3)  against  the  seller,  feoffer, 
donor,  or  grantor  thereof,  (4)  and  against  the  sellers,  feoffors,  donors, 
or  grantors,  his  or  tlieir  heirs,  claiming  the  same  only  as  heir  or 
heirs  to  the  same  sellers,  feoffers,  donors,  or  grantors,  and  every  of 
them,  (5)  and  against  all  other  having  or  claiming  any  title  or  interest 
in  the  same,  only  to  the  use  of  the  same  seller,  feoffer,  donor  or 
grantor,  sellers,  feoffois,  donors  or  grantors,  or  his  or  their  said  heirs 
at  the  time  of  the  bargain,  sale,  covenant,  gift  or  grant  made,  (6)  sav- 
ing to  every  {>erson  or  persons  such  right,  title,  action  or  interest,  by 
reason  of  gift  in  tail  thereof  made,  as  they  ought  to  have  had,  if  this 
Act  had  not  been  made.^ 

Anonymous,  Jenk.  190  (22  H.  VII.).  The  cestiiy  que  use  of  land, 
held  of  the  king  m  capite  by  knight's  service,  and  of  other  land 
held  of  other  lords  in  socage,  dies,  his  heir  of  full  age :  the  king  in 
this  case  shall  not  have  primier  seisin,  nor  is  there  any  occasion  for 

1  "  By  this  devise  the  use  only  passes,  and  not  the  land  itself,  for  the  statute  of 
1  R.  III.  extends  only  to  uses  executed  in  the  life  of  cestui  que  use,  and  not  to 
devises  which  are  not  executed  till  after  the  death  of  the  devisor."  Walmeslev  in 
Ruddall  and  Miller's  Case,  1  Leon.  298,  299. 

24 
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livery  in  one  land  or  the  other;  for  so  was  the  conaraon  law;  and  the 
statute  of  4  II.  7.^  says,  where  the  heir  cestui/  que  use  is  under  age, 
and  no  will  was  declared  by  him. 

J5y  all  the  Judges  of  England. 

The  king,  by  the  common  law,  suffered  no  loss  in  this  case ;  for  if 
the  heir  of  the  feoffee  to  the  use  was  within  age  ;  (whether  cestuy  que 
use  was  alive,  or  dead  and  his  heir  of  full  age)  the  king  should  have 
the  wardship  of  the  heir  of  the  feoffee,  and  of  the  land  ;  and  if  it  hap- 
pen'd  that  both  the  heirs  were  within  age,  after  the  4  II.  7.  and  before 
the  Statute  of  Uses :  the  king  should  have  the  wardship  of  both  ;  of 
one  by  the  common  law,  of  the  other  by  the  said  statute. 

At  common  law,  cestuy  que  use  did  not  forfeit  the  use,  for  felony  or 
treason  ;  for  it  is  only  a  confidence ;  it  is  so  at  this  day  for  a  trust  of  a 
freehold  or  inheritance ;  hut  't  is  otherwise  of  a  chattel.  A  feoffee  upon 
trust  at  this  day,  commits  treason  or  felony  ;  the  land  is  lost,  and 
escheats,  and  the  trust  is  extinct ;  for  the  king  or  lord  by  escheat  can- 
not be  seised  to  an  use  or  trust ;  for  they  are  in  the  i:>osf ;  and  are 
paramount  the  contidence. 

Brooke,  N.  C.  75.  Note,  if  a  feoffment  be  made  to  the  use  of 
W.  N.  for  the  term  of  his  life,  and  after  to  the  use  of  J.  S.  and  his 
heirs,  there  cestui  que  use  in  remainder  or  reversion  may  sell  the 
remainder  or  reversion  in  the  life  of  W.  N.  but  he  cannot  make  a 
feoffment  till  after  his  death.     25  H.  VIII. 

Note.  —  "  But  one  of  the  most  important  circumstances,  in  the  history  of  the  decline 
of  the  feud,  is,  the  introduction  of  uses.  By  these  the  legal  estate  of  the  land  was  in  the 
feoffee.  In  fact,  therefore,  there  never  was  a  vacancy  in  the  tenure.  But  the  own- 
ership and  beneficial  property  of  the  land  being  absolutely  vested  in  the  cestui  que 
use,  there  was  no  point  of  connection,  between  him  and  the  lord.  Besides,  when  a 
feoffment  was  made  to  uses,  it  seldom  happened  that  the  feoflFment  was  made  to  a 
single  person.  The  feoffees  were  numerous,  and  when  their  number  was  reduced  to 
that  of  one  or  two  persons,  a  new  feoffment  was  made  to  other  feoffees,  to  the  sub- 
sisting uses.  In  the  meantime,  the  ownership  of  the  land  was  transmitted  and 
aliened,  at  the  will  of  the  cestui  que  use.  It  is  evident  that,  while  the  fief  was  held  in 
this  manner,  there  was  a  wide  separation  between  the  lord  and  the  tenant.  It  must 
also  be  observed,  that,  where  there  was  a  feoffment  to  uses,  the  fruits  of  tenure  inci- 
dent to  purchase,  became  seldom  due,  and  those  incident  to  descent  almost  never 
accrued  to  tlie  lord.  Now,  where  a  person  took  by  purchase,  the  lord  was  only  en- 
titled to  the  trifling  acknowledgment  of  relief:  when  he  came  in  by  descent,  tiie 
lord  was  entitled  to  tlie  grand  fruits  of  military  tenure,  wardship,  and  marriage. 
From  these  observations,  it  is  clear,  how  great  a  fraud  was  practised  upon  the  lord, 
by  the  introduction  of  uses.  A  fief  thus  circumstanced,  presented  an  apparent 
tenant  to  tlie  lord,  but  it  was  almost  barren  of  every  fruit  and  advantage  of  tenure, 
and  tlie  land  itself  was  entirely  subtracted  from  the  feud.  Hence  we  find,  that, 
among  the  mischiefs  recited  in  the  preamble  to  the  Statute  of  Uses,  the  loss  to  the 
lord,  of  the  fruits  of  tenure,  is  particularly  insisted  on.     It  does  not  fall  witliin  the 

1  Sec.  4  of  Statute  4  II.  VII.  c.  17  (1487),  provided  that  where  cestui  que  use  in 
fee  simple  of  lands  held  by  knight  service,  died,  leaving  his  heir  an  infant  and  not 
having  disposed  of  his  interest  by  will,  the  lord  of  whom  the  land  was  held  should 
have  wardship.    By  Sec.  6,  if  any  such  heir  was  of  full  age,  he  should  pay  relief. 
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nature  of  these  observations,  to  mention  tlie  steps  which  were  taken  to  extirpate 
uses.  One  of  them  was  the  Statute  of  tlie  1  Richard  the  2d.  cap.  9,  wliicli  gave  an 
action  to  the  disseisee,  botli  against  tlie  feoffee,  and  tlie  cestui  que  use.  It  is  observa- 
ble, that  the  senatus  consulturn  Trebonianiim  gave  the  same  right  of  action  against  the 
hares  jidei  commissar ius.  Unquestionably  tlie  object  of  the  Statute  of  the  27  of 
Henry  8  was  to  effect  a  total  extirpation  of  uses."  Co.  Lit.  191  a,  Butler's 
note,  VI.  11. 

"Tlie  introduction  of  Uses  produced  a  great  revolution  in  the  transfer  and  modifi- 
cation of  landed  property.     Without  entering  into  a  minute  discussion  of  the  differ- 
ence between  uses  at  common  law,  and  uses  since  the  Statute  of  27  H.  8,  —  a  point, 
particularly  well  explained  in  Mr.  Sanders's  Essay  on  Uses  and  Trusts,  it  is  sufficient 
to  state  the  following  circumstances.    Uses  at  the  common  law  were,  in  most  respects, 
what  trusts  are  now.     When  a  feoffment  was  made  to  uses,   the  legal  estate  was  in 
the  feoffee.     He  filled  the  possession,  did  the  feudal  duties,  and  was,  in  the  eye  of 
the  law,  the  tenant  of  the  fee.     Tlie  person  to  whose  use  he  was  seised,  called  by  the 
law-writers  the  cestuy  que  use,  had  the  beneficial  property  of  the  lands,  iiad  a  right  to 
the  profits,  and  a  right  to  call  upon  the  feofiee  to  convey  the  estate  to  him,  and  to 
defend  it  against  strangers.     This  right  at  first  depended  on  the  conscience  of  the 
feoffee :  if  he  witliheld  the  profits  from  the  cestui/  que  use,  or  refused  to  convey  the 
estate   as  he  directed,    the   cestuy  que  use  was    without   remedy.     To    redress  tliis 
grievance,  the  writ  of  subpoena  was  devised,  or  rather  adopted  from  the  common- 
law  courts,  by  the  Court  of  Chancery,  to  oblige  the  feoffee  to  attend  in  court,  and 
disclose  his  trust,  and  then  the  court  compelled  hiin  to  execute  it.     Thus  uses  were 
established.  —Tiiey  were  not  considered  as  issuing  out  of,  or  annexed  to  the  land,  as 
a  rent,  a  condition,  or  a  right  of  common  ;  but  as  a  trust  reposed  in  the  feoffee,  that 
he  should  dispose  of  the  lands,  at  the  discretion  of  the  cestuy  que  use,  permit  him  to 
receive  the  rents,  and,  in  all  other  respects,  to  have  the  beneficial  property  of  the 
lands.     Yet  an  use,  though  considered  to  be  neither  issuing  out  of,  or  annexed  to 
the  land,  was  considered  to  be  collateral  to  it,  or  rather  as  collateral  to  the  possession 
of  the  feoffees  in  it,  and  of  those  claiming  that  possession  under  them.     Hence  the 
disseisor,  abator,  or  intruder  of  the  feoffee,  or  the  tenant  in  dower,  or  by  the  courtesy 
of  a  feoffee,  or  the  lord  entering  upon  the  possession  by  escheat,  were  not  seised  to  an 
use,  though  the  estates  in  their  hands  were  subject  to  rents,  commons  and  conditions. 
They  were  considered  as  coming  in  by  a  paramount  and  extraneous  title ;  or,  as  it 
is  called  in  the  law,  in  the  post,  in  contradistinction  from  those  who,  claiming  under 
the  feoffee,  were  said  to  be  in  the  per.     Thus,  between  the  feoffee  and  cestui  que  use, 
there  was  a  confidence  in  the  person  and  privity  in  estate.     (See   Chudleigh's  Case, 
1  Rep.  120,  and  Burgess  and  Wheate,  1  Bla.  123.)     But  this  was  only   between  the 
feoffee  and  cestui  que  use.    To  all  other  persons  the  feoffee  was  as  much  the  real 
owner  of  the  fee,  as  if  he  did  not  liold  it  to  the  use  of  another.     He  performed  the 
feudal  duties ;  his  wife  was  entitled  to  dower ;  his  infant  heir  was  in  wardship  to  the 
lord ;  and,  upon  hs  attainder,  the  estate  was  forfeited.     To  remedy  these  inconven- 
iences, the  Statute  of  27  H.  8  was  passed,  by  which  the  possession  was  divested,  out 
of  the  persons  seised  to  the  use,  and  transferred  to  the  cestuis  que  use.     For,  by  that 
Statute,  it  is  enacted,  that,  '  when  any  person  shall  be  seised  of  any  lands  to  the  use, 
confidence,  or  trust  of  any  other  person  or  persons,  by  reason  of  any  bargain,  sale, 
feoffment,   fine,   recovery,  contract,   agreement,   will,   or   otherwise:    then,  and    in 
every  such  case,  the  persons  having  the  use,  confidence,  or  trust,  should  from  thence- 
forth be  deemed  and  adjudged  in  lawful  seisin,  estate,  and  possession  of  a"d^in  ''"^ 
lands,  in  the  same  quality,  manner,  and  form,  as  they  had  before  in  the  use.' "     Co. 
Lit.  271  b,  Butler's  note,  IL 

"Down  to  the  time  of  Hen.  VL,  the  cestui  que  trust  could  only  proceed  in  the 
Court  of  Chancery  against  the  feoffee  in  trust  himself ;  indeed  it  was  insisted  by  the 
common-law  judges  in  the  reign  of  Edw.  IV.,  that  a  subpoena  did  not  lie  against 
the  heir  of  the  trustee  ;  afterwards,  by  universal  consent,  it  was  extended  to  his  heir, 
and  then  to  alienees  with  express  notice  of  the  trust,  or  without  valuable  considera- 
tion.  in   which   case  notice  was  implied.     But  a  purchaser  of  the  legal  estate  tor 
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St.  27  Hen.  VIII.  (153B)  c.  10.  Where  by  the  common  laws  of  this 
realm,  lands  tenements  and  hereditaments  be  not  devisable  by  testa- 
ment, (2)  nor  onght  to  be  transferred  from  one  to  another,  bnt  by 
solemn  livery  and  seisin,  matter  of  record,  writing  sufficient  made  bona 
fide,  without  covin  or  fraud  ;  (3)  yet  nevertheless  divers  and  sundry 
imaginations,  subtle  inventions  and  practices  have  been  used,  whereby 
the  hereditaments  of  this  realm  have  been  conveyed  from  one  to  another 
bv  fraudulent  feoffments,  fines,  recoveries,  and  other  assurances  craft- 
ily made  to  secret  uses,  intents  and  trusts;  (4)  and  also  by  wills  and 
testaments,  sometime  made  by  nude  parolx  and  words,  sometime  by 

valuable  consideration  bona  jide,  without  notice,  might  then,  as  now,  liold  tlie  land 
discharged  of  any  trust  or  confidence ;  the  only  remedy  was  against  the  feotJee,  or 
his  executor  if  the  feoffee  were  dead. 

"  If  the  feoffee  to  uses  died  without  heir,  or  committed  a  forfeiture,  or  married, 
neither  the  lord  who  entered  for  the  escheat  or  forfeiture,  nor  the  husband  who 
retained  the  possession  as  tenant  by  the  curtesy,  nor  tlie  wife  to  whom  dower  was 
assigned,  was  liable  to  perforin  the  trust,  because  they  were  not  parties  to  the  trans- 
action, but  came  in  by  act  of  law,  or  in  the  post,  and  not  in  the  per,  as  it  was  said, 
though  doubtless  their  title  in  reason  was  no  better  than  that  of  the  heir  against 
whom  the  remedy  was  extended.  It  was  tiie  same  as  regards  any  other  person  who 
obtained  possession,  not  claiming  by  any  contract  or  agreement  with  the  feoffee, 
between  whom  and  the  cestui  que  use,  therefore,  tliere  was  no  privity.  '  Where 
tliere  was  no  trust,  there  could  be  no  breach  of  trust'  The  remedy  against  a 
disseisor,  therefore,  was  not  in  chancery  at  the  instance  of  the  cestui  que  trust,  but  at 
law  at  the  instance  of  the  feoffee ;  and  it  was  part  of  his  duty  to  pursue  his  legal 
remedies  at  the  desire  of  the  cestui  que  trust. 

"  As  regards  the  cestui  que  trust  also,  privity  was  in  some  sense  essential  to  his 
obtaining  relief;  thus,  on  the  death  of  the  original  cestui  que  trust,  in  the  case  of  a 
simple  trust  or  use,  the  right  to  sue  a  subpoena  was  held  to  descend  to  the  heir  as 
representing  his  ancestor ;  but  neither  a  wife,  a  husband,  nor  judgment  creditor  was 
entitled  to  this  privilege."     1  Spence  Eq.  Jur.  445. 

1  "  And  as  to  the  making  of  the  Statute  of  27  H.  8,  the  truth  is,  that  the  king  was 
displeased  for  the  loss  of  Wardships,  and  other  injuries  done  to  him  ;  for  which  cause 
he  complained  to  the  Judges  of  the  defect  of  the  Law  in  that  case  who  therefore 
shewed  unto  the  King  the  causes  of  those  injuries  and  losses  to  the  King ;  and  farther 
shewed  to  the  King,  That  if  the  possession  raiglit  be  joined  to  the  use,  all  would  go 
well,  and  all  the  injuries,  wrong,  and  loss,  which  came  to  the  king  by  reason  of  such 
Uses,  Wills,  and  secret  Feoffments,  would  be  avoided :  For  which  the  King  com- 
manded his  Council  to  frame  a  Bill  to  tliat  purpose,  and  present  it  to  tlie  House  of 
Commons  in  the  twenty-fourth  year  of  liis  reign,  but  it  was  then  rejected ;  and  the 
king  at  that  time  would  have  been  contented,  tliat  tlie  fourth  part  of  the  land  only 
should  descend :  and  from  that  time  the  King  stayed  farther  proceedings  in  tlie  said 
cause  until  27  H.  8,  at  which  time  it  took  effect:  And  their  cure  was  to  pen  the  Stat- 
ute so  precisely,  that  nothing  should  be  left  in  the  Feoffees,  but  that  the  whole  estate 
fcnould  be  executed  by  the  Statute,  so  as  the  said  Statute  did  utterly  take  out  all  from 
the  Feoffees.  "     Hakper,  J.,  in  Brent's  Case,  2  Leon.  14,  16.  — Ed. 
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signs  and  tokens,  and  sometime  by  writing,  and  for  the  most  part  made 
by  such  persons  as  be  visited  with  sickness,  in  their  extreme  agonies 
and  pains,  or  at  such  time  as  they  have  scantly  had  an}-  good  memory 
or  remembrance  ;  (5)  at  which  times  they  being  provoked  by  ^reed}' 
and  covetous  persons  lying  in  wait  about  them,  do  many  times  dispose 
indiscreetly  and  unadvisedly  tlieir  lands  and  inheritances  ;  (Gj  bj-  reason 
whereof,  and  b}^  occasion  of  which  fraudulent  feoffments,  fines,  recov- 
eries, and  other  like  assurances  to  uses,  confidences  and  trusts,  divers 
and  many  heirs  have  been  unjustly  at  sundry  times  disinherited,  the 
lords  have  lost  their  wards,  marriages,  reliefs,  harriots,  escheats,  aids 
pur  fair  fils  chifaUer  S  jvrr  file  marier^  (7)  and  scantly  any  person 
can  be  certainly  assured  of  any  lauds  by  them  purchased,  nor  know 
surely  against  whom  they  shall  use  their  actions  or  executions  for  their 
rights,  titles  and  duties  ;  (8)  also  men  married  have  lost  their  tenancies 
by  the  curtesy,  (9)  women  their  dowers,  (10)  manifest  perjuries  by 
trial  of  such  secret  wills  and  uses  have  been  committed;  (11)  the 
King's  Highness  hath  lost  the  profits  and  advantages  of  the  lands  of 
persons  attainted,  (12)  and  of  the  lands  craftily  put  in  feoffments  to 
the  uses  of  aliens  born,  (13)  and  also  the  profits  of  waste  for  a  year 
and  a  day  of  lands  of  felons  attainted,  (14)  and  the  lords  their  escheats 
thereof;  (15)  and  man}'  other  inconveniences  have  happened  and  daily 
do  increase  among  the  King's  subjects,  to  their  great  trouble  and  in- 
quietness,  and  to  the  utter  subversion  of  the  ancient  common  laws  of 
this  realm;  (16)  for  the  extii-ping  and  extinguishment  of  all  such 
subtle  practiced  feoffments,  fines,  recoveries,  abuses  and  errors  here- 
tofore used  and  accustomed  in  this  realm,  to  the  subversion  of  the  good 
and  ancient  laws  of  the  same,  and  to  the  intent  that  the  King's  High- 
ness, or  any  other  his  subjects  of  this  realm,  shall  not  in  any  wise 
hereafter  by  any  means  or  inventions  be  deceived,  damaged  or  hurt,  by 
reason  of  such  trusts,  uses  or  confidences:  (17)  it  may  please  the 
King's  most  royal  majesty,(That  it  rnajbe  enacted) by  his  Highness,  by 
the  assent  of  the  Lords  Spiritual  and  Temporal,  and  the  Commons,  in 
this  present  Parliament  assembled,  and  by  the, authority  of  the  same, 
in  manner  and  form  following ;  that  is  to  say,(  That  where  any  person 
or  persons  stand  or  be  seised  J  or  at  any  time  hereafter  shall  happen  to 
be  seised,  of  and  in  any  honours,  castles,  manors,  lands,  tenements, 
rents,  services,  reversions,  remainders  or  other  hereditaments,/ to  the 
use,  confidence  or  trust  of  any  other  person  or  persons,  or  of  any  body 
politick,' by  reason  of  any  bargain,  sale,  feoffment,  fine,  recovery,  cove- 
nant, contract,  agreement,  Avill  or  otherwise,  by  any  manner  means 
whatsoever  it  be  ;  that  in  every  such  case,  all  and  every  such  person 
and  persons,  and  bodies  politick,  that  have  or  hereafter  shall  have  any 
such  use,  confidence  or  trust,  in  fee  simple,  fee  tail,  for  term  of  life  or 
for  years,  or  otherwise,  or  any  use,  confidence  or  trust,  in  remainder  or 
reverter,  shall  from  henceforth  stand  and  be  seised,  deemed  and  ad- 
judged in  lawful  seisin,  estate  and  possession  of  and  in  the  same;  hon- 
ours,  castles,    manors,   lands,    tenements,  rents,  services,  reversions, 
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remainders  and  hereditaments,  with  their  appurtenances,  to  all  intents, 
constructions  and  purposes  in  the  law,  of  and  in  such  like  estates  as 
they  bad  or  shall  have  in  use,  trust  or  confidence  of  or  in  the  same  ; 
(19)  and  that  the  estate,  title,  right  and  possession  that  was  in  sucii 
person  or  persons  that  were,  or  hereafter  shall  be  seised  of  an}-  lands, 
tenements  or  hereditaments,  to  the  use,  confidence  or  trust  of  any  such 
person  or  persons,  or  of  any  body  politic,  be  from  henceforth  clearly 
deemed  and  adjudged  to  be  in  him  or  them  that  have,  or  hereafter  shall 
have,  such  use,  confidence  or  trust,  after  such  quality,  manner,  form 
and  condition  as  they  had  before,  in  or  to  the  use,  confidence  or  trust 
that  was  in  them. 

II.  And  be  it  further  enacted  by  the  authority  aforesaid,  That  where 
divers  and  many  persons  be,  or  hereafter  shall  happen  to  be,  jointly 
seised  of  and  in  any  lands,  tenements,  rents,  reversions,  remainders  or 
other  hereditaments,  to  the  use,  confidence  or  trust  of  any  of  them  that 
be  so  jointly  seised,  that  in  every  such  case  that  those  person  or  per- 
sons which  have  or  hereafter  shall  have  any  such  use,  confidence  or 
trust  in  any  such  lands,  tenements,  rents,  reversions,  remainders  or 
hereditaments,  shall  from  henceforth  have,  and  be  deemed  and  ad- 
judged to  have  only  to  him  or  them  that  have,  or  hereafter  shall  have 
any  such  use,  confidence  or  trust,  such  estate,  possession  and  seisin,  of 
and  in  the  same  lands,  tenements,  rents,  reversions,  remainders  and 
other  hereditaments,  in  like  nature,  manner,  form,  condition  and  course, 
as  he  or  they  had  before  in  the  use,  confidence  or  trust  of  the  same 
lands,  tenements  or  hereditaments;  (2)  saving  and  reserving  to  all  and 
singular  persons  and  bodies  politic,  their  heirs  and  successors,  other 
than  those  person  or  persons  which  be  seised,  or  hereafter  shall  be 
seised,  of  an}^  lands,  tenements  or  hereditaments,  to  any  use,  confi- 
dence or  trust,  all  such  right,  title,  entry,  interest,  possession,  rents  and 
action,  as  they  or  any  of  them  had,  or  might  have  had  before  the  mak- 
ing of  this  Act. 

III.  And  also  saving  to  all  and  singular  those  persons,  and  to  their 
heirs,  which  be,  or  hereafter  shall  be  seised  to  any  use,  all  such  former 
right,  title,  entry,  interest,  possession,  rents,  customs,  services  and 
action,  as  they  or  any  of  them  might  have  had  to  his  or  their  own 
proper  use,  in  or  to  any  manors,  lands,  tenements,  rents  or  heredita- 
ments, whereof  they  be,  or  hereafter  shall  be  seised  to  any  other  use,  as 
if  this  present  Act  had  never  been  had  nor  made  ;  any  thing  contained 
in  this  Act  to  the  contrary  notwithstanding. 

IV.  And  where  also  divers  persons  stand  and  be  seised  of  and  in 
any  lands,  tenements  or  hereditaments,  in  fee-simple  or  otherwise,  to 
the  use  and  intent  that  some  other  person  or  persons  shall  have  and 
perceive  yearly  to  them,  and  to  his  or  their  heirs,  one  annual  rent  of 
X.  li.  or  more  or  less,  out  of  the  same  lands  and  tenements,  and  some 
other  person  one  other  annual  rent,  to  him  and  his  assigns  for  term  of 
life  or  years,  or  for  some  other  special  time,  according  to  such  intent 
and  use  as  hath  been  heretofore  declared,  limited  and  made  thereof: 
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V.  Be  it  therefore  enacted  by  the  authority  aforesaid,  That  in  every 
such  case  the  same  persons,  their  heirs  and  assigns,  that  have  such  use 
and  interest,  to  have  and  perceive  any  such  annual  rents  out  of  any 
lands,  tenements  or  hereditaments,  that  they  and  every  of  them,  their 
heirs  and  assigns,  be  adjudged  and  deemed  to  be  in  possession  and 
seisin  of  the  same  rent,  of  and  in  such  lilce  estate  as  the}'  had  in  the 
title,  interest  or  use  of  the  said  rent  or  profit,  and  as  if  a  sufficient  grant, 
or  other  lawful  conve3ance  had  been  made  and  executed  to  them,  by 
such  as  were  or  shall  be  seised  to  the  use  or  intent  of  any  such  rent  to 
be  had,  made  or  paid,  according  to  the  very  trust  and  intent  thereof, 
(2)  and  that  all  and  every  such  person  and  persons  as  have,  or  here- 
after shall  have,  an}'  title,  use  and  interest  in  or  to  any  such  rent  or 
profit,  shall  lawfully  distrain  for  non-payment  of  the  said  rent,  and  in 
their  own  names  make  avowries,  or  by  their  bailiffs  or  servants  make 
conisances  and  justifications,  (3)  and  have  all  other  suits,  entries  and 
remedies  for  such  rents,  as  if  the  same  rents  had  been  actually  and 
realh'  granted  to  them,  with  sufficient  clauses  of  distress,  re-entry,  or 
otherwise,  according  to  such  conditions,  pains,  or  other  things  limited 
and  appointed,  upon  the  trust  and  intent  for  payment  or  surety  of  such 
rent. 


SECTION  III. 

USES   RAISED   ON    TRANSMUTATION    OF   POSSESSION. 

Co.  Lrr.  271  b.  Note,  uses  are  raised  either  by  transmutation  of 
the  estate,  as  by  fine,  feoffment,  common  recovery,  &c.  or  out  of  the 
state  of  the  owner  of  the  land,  by  bargain  and  sale  by  deed  indented 
and  enrolled,  or  by  covenant  upon  lawful  consideration. 

Dyer,  111  b,  in  marg.  Noy,  of  Lincoln's  Inn,  Mich.  19,  Jac.  at 
Moot  in  the  Hall  put  this  difference,  that  if  a  man  make  a  feoffment  in 
fee  to  the  use  of  himself  for  life,  the  fee-simple  remains  in  the  feoffees, 
for  otherwise  he  will  not  have  an  estate  for  life  according  to  his  inten- 
tion ;  but  if  the  use  be  limited  to  himself  in  tail,  it  is  otherwise,  for  both 
estates  may  be  in  him. 

M.  34  &  35  Eliz.  in  the  Court  of  Wards,  in  the  argument  of  the 
Earl  of  Bedford's  Case  [2  And.  197  ;  Moor.  718]  it  was  holden  by 
PoPHAM  and  Anderson,  that  if  A.  make  a  feoffment  to  the  use  of  him- 
self for  forty  years,  and  does  not  limit  any  other  estate,  the  fee  is  in 
the  feoffees.^ 

1  It  was  said,  if  a  man  at  this  day  seised  of  the  land  on  the  part  of  the  mother, 
makes  a  feoffment  in  fee,  without  consideration,  he  siiall  be  seised,  as  he  was  before, 
on  the  part  of  the  mother.  And  if  there  be  two  joint-tenants,  one  for  life,  and  the 
other  in  fee,  and  thej  levy  a  fine  without  declaration  of  any  use,  the  use  shall  be 
to  them  of  the  same  estate  as  they  had  before  in  the  land.     So  if  A.  tenant  for  life. 


376  same's  case. 


SAME'S   CASE. 

Exchequer.     1609. 

[Reported  2  Roll.  Ab.  791.] 

If  a.  in  consideration  of  £100  by  B.  makes  a  feoffment  in  fee  to  B. 
to  the  use  of  B.  and  C.  the  son  of  B.,  that  will  raise  a  use  to  C.  well 
enough^  though  the  whole  consideration  was  given  by  B. 

St.  29  Car.  II.  (1676),  c.  3,  §  7.  And  be  it  further  enacted  by  the 
authority  aforesaid,  That  from  and  after  the  said  four  and  twentieth  day 
of  June  [1677]  all  declarations  or  creations  of  trusts  or  confidences  of 
any  lands,  tenements,  or  hereditaments,  shall  be  manifested  and  proved 
by  some  writing  signed  by  the  party  who  is  by  law  enabled  to  declare 
such  trust,  or  by  his  last  will  in  writing,  or  else  they  shall  be  utterly 
void  and  of  none  effect. 

§  8.  Provided  always,  That  where  any  conveyance  shall  be  made  of 
anj'  lands  or  tenements  bj'  which  a  trust  or  confidence  shall  or  may 
arise  or  result  by  the  implication  or  construction  of  law,  or  be  trans- 
ferred or  extinguished  by  an  act  or  operation  of  law,  then  and  in  ever}- 
such  case  such  trust  or  confidence  shall  be  of  the  like  force  and  effect 
as  the  same  would  have  been  if  this  statute  had  not  been  made;  any- 
thing hereinbefore  contained  to  the  contrary  notwithstanding. 


SHORTRIDGE   v.   LAMPLUGH. 
King's  Bench.     1702. 

[Reported  2  Salk.  678.1] 

H.  BROUGHT  covenant  as  assignee  of  a  reversion,  and  showed,  that 
the  lessor,  in  consideration  of  £5,  bargained  and  sold  to  him  for  a  year, 

and  B.  in  reversion  or  remainder,  levy  a  fine  generally,  the  use  shall  be  to  A.  for  life, 
the  reversion  or  remainder  to  B.  in  fee ;  for  each  grants  tliat  which  he  may  lawfully 
grant,  and  each  shall  have  the  use  which  the  law  vests  in  them,  according  to  the 
estate  which  they  convey  over.  If  A.  is  seised  in  fee  of  an  acre  of  land,  and  he  and  B. 
levy  a  fine  of  it  to  another,  without  consideration,  the  use  implied  shall  be  to  A.  only 
and  his  heirs ;  for  an  use  which  is  but  a  trust  and  confidence,  and  a  thing  in  equity 
and  conscience,  shall  be,  by  operation  of  law,  to  him  who,  in  truth,  was  owner  of  the 
land,  without  having  regard  to  estoppels  or  conclusions,  which  are  averse  to  truth  and 
equity.  So  it  was  adjudged  in  the  principal  case,  when  husband  and  wife  levy  a  fine 
without  declaration  of  any  use  (which  was  sufficient  in  law),  the  law  shall  revest  the 
use  in  the  wife  only ;  because  the  estate  in  the  land  passes  only  from  her,  and  the 
liusband  joins  with  her  but  for  conformity."  Beckwith's  Case,  2  Co.  56  b,  68  a 
ri589). 

1  8.  c.  2  Ld.  Raym.  798;  7  Mod.  71. 
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and  afterwards  released  to  him  and  his  heirs,  virtide  qiiariindam  in- 
dentur.  bargainee  venditionis  &  relaxationis  necnon  vigore  statuti  de 
usibus,  &c.  he  was  seised  in  fee.  And  it  was  objected,  that  the  use 
must  be  intended  to  be  to  the  releasor  and  his  heirs,  because  no  con- 
sideration of  the  release  nor  express  use  appeared  by  the  pleading : 
so  that  without  considering  the  operation  of  the  conveyance,  the  ques- 
tion was  upon  the  pleading,  Whether  the  use  shall  be  intended  to  the 
releasor,  unless  it  be  averred  to  be  to  the  releasee?  £Jt per  Holt,  C.  J. 
to  which  the  rest  agreed :  — 

This  wa}-  of  pleading  was  certainly  good  before  the  Statute  27  H.  8, 
so  is  Plowd.  478,  and  many  precedents  in  Co.  Ent.  of  feoffments  averred 
in  the  same  manner ;  for  the  use  was  a  matter  that  was  extrinsical  to 
the  deed,  and  depended  upon  collateral  agreements  at  common  law, 
and  then  the  use  might,  as  since  the  Statute  of  Frauds  by  zvriting,  be 
averred  by  parol,  and  therefore  in  pleading  the  convej'ance  was  taken 
to  the  use  of  him  to  whom  the  conversance  was  made,  till  the  contrary 
appeared  ;  if  it  were  otherwise,  it  ought  to  come  on  the  other  side  ;  and 
27  H.  8,  has  not  altered  the  course  of  pleading,  which  is  rather  con- 
firmed by  the  Statute  ;  because,  if  now  the  use  be  construed  to  be  to 
the  releasor  or  feoffor,  the  conveyance  will  be  to  no  manner  of  purpose, 
it  being  still  the  old  estate  to  which  the  old  warranty  and  other  qualities 
remain  annexed;  whereas  before  the  Statute  there  might  be  some  end  in 
making  the  feoffment,  viz.  to  put  the  freehold  out  of  him  and  prevent 
wardship  ;  and  Co.  Lit.  goes  no  farther,  than  where  is  a  feoffment  to 
particular  uses  and  estates,  the  residue  of  the  use  shall  be  to  the  feoffor, 
which  is  reasonable ;  for  the  raising  those  particular  estates  appears  a 
sufficient  reason  for  the  conveyance.  And  Powel,  J.  doubted,  whether 
there  could  be  a  resulting  use  on  a  lease  and  release,  unless  where 
particular  uses  are  limited  ;  for  this  way  of  conveyance  is  grounded  on 
the  ancient  way  of  releasing  at  common  law,  wherein  there  was  a  mer- 
ger of  estate,  which  is  a  good  consideration,  as  where  the  lessor  con- 
firms to  the  lessee  and  his  heirs.  In  error  of  a  judgment  of  C.  B. 
which  was  aflirmed. 


BROUGHTON  v.  LANGLEY. 

King's  Bench.     1703. 

[Reported  2  Salk.  679.1] 

One  seised  of  lands  in  fee,  devised  them  to  trustees  and  their  heirs, 
to  the  uses,  intents,  and  purposes  hereinafter  mentioned,  viz.  to  the 
intent  and  purpose  to  permit  A.  to  receive  the  rents  and  profits  for  his 
life,  and  after  that  the  trustees  should  stand  seised  of  the  premises  to 
the  use  of  the  heirs  of  the  body  of  A.  with  a  proviso,  that  A.  with  the 

1  See  8.  c.  reported  at  greater  length,  2  Ld.  Raym.  873. 
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consent  of  his  trustees,  might  make  a  jointure  for  his  -wife ;  and  the 
question  was,  Whether  A.  had  an  estate-tail  executed,  or  not?  And 
it  was  adjudged  he  had.  Holt,  C.  J.  pronounced  the  judgment  of  the 
court,  and  gave  these  reasons :  1st,  That  this  would  have  been  a  plain 
trust  at  common  law,  and  what  at  common  law  was  a  trust  of  a  free- 
hold or  inheritance  is  executed  by  the  Statute,  which  mentions  the  word 
trust  as  well  as  use;  and  the  case  in  2  Vent.  312,  Burchet  and  Dur- 
dant^  is  not  law;  and  that  the  change  of  expression  in  the  principal 
case  b}'  using  the  viovd  permit  in  the  first  clause,  which  are  words  of 
trust,  and  afterwards  making  mention  of  a  use,  is  immaterial,  in 
regard  trusts  at  common  law  and  uses  are  equally  executed  b}'  the 
statute. 

2dly,  It  was  held.  That  a  power  to  make  a  jointure,  does  not  neces- 
sarily exclude  an  estate  in  tail,  or  an  intent  to  give  it;  because  tenant 
in  tail,  without  discontinuing  or  barring  the  tail,  cannot  make  a  jointure; 
and  so  this  power  has  its  use. 


ARMSTRONG   v.   WOLSEY. 
Common  Bench.     1756. 

{Reported  2   IFiVs.  19.] 

Ejectment,  tried  at  Norwich  before  Parker,  Ch.  Baron,  who  reserved 
this  short  case  for  the  opinion  of  the  court.  A.  B.  being  in  posession 
of  the  lands  in  question  levied  a  fine  sur  cotiusans  de  droit  come  ceo, 
&c.  with  proclamations  to  the  conusee  and  his  heirs,  in  the  6th  year  of 
the  present  king,  without  an}'  consideration  expressed,  and  without  de- 
claring an}'  use  thereof;  nor  was  it  proved  that  the  conusee  was  ever  in 
possession. 

So  that  the  single  question  is,  whether  the  fine  shall  enure  to  the  use 
of  the  conusor  or  the  conusee;  and  after  two  arguments  the  court  was 
unanimous,  and  gave  judgment  for  the  plaintiff,  who  claimed  as  heir  of 
the  conusor. 

CcRiA :  In  the  case  of  a  fine  co7ne  ceo,  &c.  where  no  uses  are  de- 
clared, whether  the  conusor  be  in  possession,  or  the  fine  be  of  a  rever- 
sion, it  shall  enure  to  the  old  uses,  and  the  conusor  shall  be  in  of  the 
old  use,  and  although  it  passes  nothing,  yet  after  five  years  and  non- 
claim  it  will  operate  as  a  bar. 

And  in  the  case  of  a  recovery  suffered,  the  same  shall  enure  to  the 
use  of  him  who  suffers  it  (who  is  commonly  the  vouchee)  if  no  uses  be 
declared;  but  he  gains  a  new  estate  to  him  and  his  heirs  general ;  and 
although  before  the  reco^'ery  he  was  seised  ex  parte  materna,  yet  after- 
wards the  estate  will  descend  to  his  heirs  ex  parte  paterna,  as  was 
determined  in  Martin  v.  Strachariy  1  Wils.  2,  66.  Sed  vide  that  case 
2  Stra.  1179. 
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In  the  case  at  bar,  the  ancient  use  was  in  the  conusor  at  the  time  of 
levying  the  fine ;  and  it  seems  to  have  been  long  settled  before  this 
>case,  that  a  fine  without  any  consideration,  or  uses  thereof  declared, 
shall  enure  to  the  ancient  use  in  whomsoever  it  was  at  the  time  of  levy- 
ing the  fine;  and  as  it  was  here  in  the  conusor  at  that  time,  the  judg- 
ment must  be  for  the  plaintiff.^ 

1  Sand.  Uses  (5th  ed.),  96-98.  As  the  Statute  did  not  expressly  abol- 
ish all  future  limitations  of,  and  estates  created  by,  uses,  there  was 
actually  no  avoiding  the  execution  of  uses,  limited  or  occasioned  bj- 
conveyances  made  subsequently  to  the  Act.  When  a  feoffment  was 
made  without  consideration  and  declaration  of  the  use,  what  construc- 
tion was  to  be  adopted?  We  liave  seen,  that,  before  the  Act,  tlie  Chan- 
cery, which  judged  according  to  the  intention  of  the  parties,  would  have 
construed  the  j^ossession  to  be  in  the  feoffee,  and  the  tise  in  the  feoflbr. 
Does  the  Statute  destroy  this  construction  ?  On  the  contrary,  the  case 
appears  to  come  directly  within  the  meaning  of  it ;  the  words  being, 
that  ichere  any  person,  &c.  stands  seised  to  the  use  of  another,  by  rea- 
son of  any  feoffment,  &c.  or  by  any  manner  of  means  tvhatsoever, 
then,  &c.  In  this  case,  the  feoffee  stands  seised  to  the  use  of  another, 
viz.  the  feoffor,  by  an  admitted  construction  before  the  Act.  The  Act 
certainlv  did  not  intend  to  alter  the  manner  of  raising  uses  ;  nor  did  it 
mean  to  make  anything  pass  by  a  conveyance,  which  did  not  pass 
before ;  that  is  to  say,  it  did  not  mean,  that  the  land  and  use  should 
now  pass  in  a  case,  in  which  the  land  only  passed  before  the  Statute. 
Vide  2  Raym.  800  ;  Co.  Lit.  22  b  ;  Jenk.  Cent.  253.  It  may  there- 
fore be  considered  as  a  general  rule,  that  if  a  feoffment  be  made,  a  fine 
levied,  or  recovery  suffered  without  consideration  and  declaration  of  the 
use,  the  use  will  result  to  the  feoffor,  &c.  and  be  executed  in  him  hy  tlie 
Statute.  Armstrong  v.  Wolsey,  2  Wils.  19;  Doug.  26;  Beckw'xtKs 
Case,  2  Co.  56,  58  b;  Dyer,  146  b;  1  Roll.  Ab.  7S1;  Read  v.  Erring- 
ton,  Cro,  Eliz.  321  ;  22  Vin.  214,  pi.  1,  and  notes. 

Indeed  it  is  said,  Shortridge  v.  Lamplngh,  2  Salk.  678;  7  Mod.  71  ; 
1  Stra.  107,  that  if  a  feoffment  be  pleaded,  the  use  need  not  be  averred 
to  the  feoffee  ;  because  if  nothing  appear  to  the  contrary,  the  use  must 
be  intended  to  be  in  him  ;  and  that  such  was  the  form  of  pleading  before 
the  Statute.  If  this  be  the  course  of  pleading,  it  may  be  asked.  What 
utilitj'  can  arise  from  the  doctrine  of  resulting  uses?  To  which  it  may 
be  answered,  that  although  the  rules  of  pleading  do  not  require  an  aver- 
ment of  the  use  in  favor  of  the  feoffee,  yet  it  may  be  averred 'to  be  in 
the  feoffor;  and  that  the  want  of  a  consideration  and  declaration  of  the 
use  is  a  suflScient  circumstance  to  prove,  that  it  was  intended  for  him."^ 

^  See  TRoe  v.  Popham,  1  Doug.  25. 

2  Anglesea  v.  Althnm,  Holt  Kep.  737;  1  Stra.  107.  In  the  margin  of  Salkeld's 
Reports,  which  belonged  to  the  late  Serjeant  Hill,  opposite  to  the  case  of  Shortridge 
V.  Lamplugk, is  the  following  MS.  note,  which,  although  not  in  the  handwriting  of,  is 
evidently  dictated  by,  the  learned  Serjeant. 

"  Contra,  Vin.  Uses  (Y.  a)  pi.  1,  and  the  notes,  pi.  2i;  bat  most  of  tlie  cases  thore 
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1  must  here  observe,  that  uses  generally  result  according  to  the  estate 
and  interest  of  the  person  or  persons  making  the  conveyance ;  Roe  v. 
Popham^  Doug.  24,  and  22  Vin.  215,  pi.  2,  and  notes,  and  pi.  6,  7  ; 
and  he  or  the}',  in  that  case,  claim  under  the  old  use.  However,  when 
a  tenant  in  tail  suffers  a  recover}'  without  consideration  or  declaration  of 
the  use,  the  use  (notwithstanding  the  aspect  of  some  of  the  cases ;  see 
Argol  V.  Cheney,  Latch.  82  ;  Waker  v.  Snow,  Palm.  359)  will  result  to 
the  recoveree  in  fee:  9  Co.  8  b;  Gilb.  Uses,  Gl ;  Nightingale  v.  Fer- 
rers, 3  P.  W.  206  ;  for  as  the  recoveror  or  demandant  acquires  a  seisin 
in  fee,  the  use,  if  it  result  at  all,  must  result  according  to  the  extent  of 
that  seisin  ;  the  words  of  the  Act  being,  that  the  estate,  title^  right,  and 
jiossession  of  the  person  seised  to  the  use  shall  be  transferred  to  the 
cestui  que  use;  and  in  the  ver^'  distinguished  argument  of  the  Chief 
Justice  Lee,  in  delivering  the  opinion  of  the  court  in  the  case  of  Martin 
V.  Strahan,  b  Term  Rep.  107,  110,  in  note,  is  the  following  passage: 
"  It  is  the  use  of  i\\Q  fee-simple  that  passes  to  the  recoveror  from  tenant 
in  tail,  and  which  results  to  him  (i.  e.  tenant  in  tail)  and  his  heirs,  if 
no  use  is  declared." 

2  Hates  Conv.  (5th  ed.)  464,  465.  The  limitations  in  a  deed  oper- 
ating under  the  Statute  of  Uses  must,  in  their  creation,  be  either  — 

1.  Vested,  — conferring,  therefore,  legal  estates  (as,  where  the  land 
is  limited  to  A.  for  life,  remainder  to  B.  for  life  or  in  tail,  remainder  to 
C.  in  fee,  or  to  A.  for  life,  remainder  to  B.  for  life  or  in  tail),  in  which 
case  the  whole  use  of  the  fee-simple  (in  the  first  example),  or  such  por- 
tion of  the  use  as  the  limitations  embrace  (in  the  second  example),  is 
immediately  drawn  out  of  the  grantor,  covenantor,  &c.,  and  executed 
in  the  cestui  que  use  by  the  statute,  and  the  undisposed  of  residue  of 
the  use  (in  the  second  example),  results  to,  or  remains  in,  the  grantor, 
&c.,  as  a  reversion  expectant  on  the  particular  estates  created  V)y  the 
limitations  ;  —  or, 

2.  Not  vested,  and  not,  therefore,  conferring  legal  estates  (as  to  the 
heirs  of  the  body  of  B.,  a  person  now  living,  or  to  A.  for  life,  if  he  shall 
return  from  Rome,-  remainder  to  the  heirs  of  the  body  of  B.,  a  person 
now  living,  or  from  and  after  Christmas-day  next  to  A.  in  fee),  in  which 
case  the  whole  use  of  the  fee-simple  results  to,  or  remains  in,  the  grantor, 
&c.,  subject  to  be  drawn  out  of  him,  to  the  extent  of  the  estates  to  be 
conferred  by  the  limitations,  on  their  becoming  vested,  either  as  re- 
mainders, if  eventually  capable  of  effect  as  such  (for,  in  the  second  ex- 
ample, the  limitation  to  the  heirs  of  the  body  of  B.  would,  if  A.  should 
return  from  Rome  in  B.'s  lifetime,  be  good  as  a  contingent  remainder), 

cited  before  the  Statute ;  and,  therefore,  Q.  if  since  the  Statute  it  is  not  necessary,  in 
pleading  a  feoffment  or  release,  for  the  feoffor  or  releasor  to  make  an  averment,  that  it 
was  to  his  use?  and  it  seems,  that  the  want  of  a  consideration  would  he  evidence  of 
the  truth  of  such  averment,  if  traversed  ;  but  if  the  deed  purports  a  valuable  consider- 
ation, the  feoffor  or  releasor  cannot  be  admitted  to  take  such  averment.  Dyer,  169,  pi. 
21,  S.  P.  9;  Co.  11  b,  accordingly  as  to  a  recovery,  and  Salk.  676,  pi.  2,  as  to  a  fine 
and  feoffment." 
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or  if  not  so  capable,  and  if  confined  within  the  bounds  prescribed  by  the 
rule  against  perpetuities,  then  as  springing  or  future  uses  ;  —  or, 

3.  Partly  vested,  and  partly  not  vested  (as,  to  A.  for  life,  remainder 
to  the  heirs  of  the  body  of  B.,  a  person  now  living,  remainder  to  C.  in 
fee  ;  or  to  A.  for  life,  and,  at  the  end  of  one  year  or  one  day  after  his 
death,  to  the  heirs  of  the  body  of  B.,  a  person  now  Uving),  in  which 
case  such  portion  of  the  use  as  the  vested  limitations  embrace,  is  im- 
mediately drawn  out  of  the  grantor,  &c.,  and  executed  in  the  cestuis 
que  use  by  the  statute  ;  and  the  undisposed  of  residue  of  the  use  results 
to,  or  remains  in,  the  grantor,  &c.,  as  a  reversion  expectant  on  the  par- 
ticular estates  created  by  such  vested  limitations,  subject  to  be  drawn 
out  of  him,  to  the  extent  of  the  estates  to  be  conferred  by  the  remaining 
limitations,  on  their  becoming  vested,  either  as  remainders,  or  as  spring- 
ing or  future  uses. 

The  foregoing  propositions,  of  course,  assume  that,  in  deeds  taking 
effect  by  transmutation  of  possession,  there  is  nothing  to  rebut  the  sup- 
posed resulting  use,  and  fix  it  in  the  feoffees,  releasees,  &c.  ;  and  it 
should  be  observed  that  the  legal  use  will  not  result  to  the  grantor,  re- 
leasor, &c.,  where  it  would  defeat  the  intent  of  the  conveyance  by  merg- 
ing a  particular  estate  expressly  limited  to  the  grantor,  releasor,  &c.^ 

Assuming  these  positions  to  be  accurate,  it  would  seem  to  flow  from 
them,  as  a  necessary  consequence,  that  by  no  possibility  can  a  particu- 
lar estate  of  freehold,  in  any  case,  result  to,  or  remain  in,  the  grantor, 
covenantor,  &c. ;  —  for, 

1.  Where  no  limitation  is  vested,  less  than  the  whole  use  of  the  fee- 
simple  cannot  result  or  remain;  — and, 

2.  Where  all  or  some  of  the  limitations  are  vested,  and  absorb  th» 
whole  use  of  the  fee-simple,  nothing  can  result  or  remain ;  —  and, 

3.  Where  all  or  some  of  the  limitations  are  vested,  but  do  not  absorb 
the  whole  use  of  the  fee-simple,  the  residue  of  the  use  (being  the  ulti- 
mate remnant  of  the  ancient  use)  will  result  or  remain,  as  a  reversion 
exi)ectant  on  such  portion  of  the  use  as  passes  in  the  particular  vested 
estates. 

On  principle,^  it  is  conceived  that  the  grantor,  &c.,  cannot  be  in  of  a 
particular  estate  of  freehold,  as  part  of  his  old  use,  whereof  he  hath  not 
disposed,  because  if  he  ranke  a.  partial  disposition  of  the  use,  it  must  be 
in  some  particular  vested  estate  or  estates  ;  and,  such  particular  estate 
or  estates  being  deducted,  the  residue  will  be  the  use  of  the  ulterior  fee- 
simple. 

Leake,  Digest  Land  Law,  107,  108.  Upon  the  same  principle,  if 
upon  a  feoffment  or  conveyance  in  fee  the  use  be  declared  for  a  particular 

1  "  But  it  is  said,  that  if  a  man  be  seised  of  land  in  fee,  and  grant  a  rent  issuing  out 
of  tlie  land  to  a  stranger,  without  any  consideration,  &c.,  the  grantee  shall  be  seised 
of  this  rent  to  his  own  use ;  for  the  law  cannot  intend  such  a  grant  to  be  made  to  the 
use  of  the  grantor."     I'erk.  §  531. 

2  But  see  Pibus  v.  Mitford,  1  Vent.  372;  Fearne,  C.  R.  42. 
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estate  only,  and  no  consideration  appear  to  carry  the  residue,  so  much  of 
the  use  as  is  undisposed  of  by  the  declaration  remains  in  the  grantor  as 
a  resulting  use.^  Thus,  if  the  use  be  declared  to  the  grantee  or  another 
for  life,  or  in  tail,  or  for  years  only,  the  reversion  of  the  use  being  un- 
disposed of  results  to  the  grantor.  And  a  consideration  paid  in  such 
case  will  be  presumptively  attributed  to  the  estate  limited,  and  will 
afford  no  inference  as  to  the  use  undisposed  of.^ 

But  if  the  use  be  declared  to  the  grantor  for  an  estate  for  life  or  years, 
the  reversion,  though  not  expressly  disposed  of,  does  not  result  to  him 
but  vests  in  the  grantee  ;  for  by  the  opposite  construction  the  particular 
estate  would  merge  in  the  reversion  and  the  grantor  would  resume  the 
entire  fee,  against  the  'express  terms  of  the  declaration  of  uses,  which 
restricts  his  interest  to  the  particular  estate.  If,  however,  the  use  be 
declared  to  the  grantor  for  an  estate  tail,  he  ma}'  also  take  the  reversion 
hy  resulting  use  ;  for  an  estate  tail  and  the  reversion  in  fee  may  subsist 
together  in  the  same  person.^ 

If  the  feoffment  or  conveyance  of  the  legal  possession  be  made  for  a 
particular  estate  onl}-,  as  a  gift  in  tail,  or  a  lease  for  life  or  for  years, 
the  tenure  alone  thereby  created,  with  its  attendant  services  and  obli- 
gations, supplied  a  consideration  sufficient  to  prevent  the  use  from  re- 
sulting, and  to  carry  it  to  the  donee  or  lessee  ;  and  this  doctrine  applies 
at  the  present  da}'.  But  an  express  use  declared  in  favor  of  another 
would  rebut  the  use  implied  from  the  tenure  in  such  cases.*  The  Stat- 
ute Quia  eniptores  prevented  the  creation  of  any  tenure  which  might 
carry  the  use  upon  a  conveyance  of  the  fee  simple.^  * 


SECTION   IV. 

USES    RAISED    WITHOUT    TRANSMUTATION    OF    POSSESSION.' 

St.  27  Hen.  VIII.,  c.  16.  St.  of  Enrolments  (1536).  Be  it  enacted 
by  the  authority  of  this  present  Parliament,  That  from  the  last  day  of 

1  Co.  Lit.  23  a,  271  b  ;  1  Sanders  Uses,  61,  103. 

2  1  Sand.  Uses,  104 ;  Co.  Lit.  22  b,  271  b. 

3  Bacon  on  Uses,  Howe's  ed.  notes,  p.  223;  1  Sanders  on  Uses,  103;  see  Adams  v. 
Savage,  2  Salk.  679;  L.  Raym.  854.  "  Generally  speaking,  when  two  estates  unite  in 
the  same  person  in  the  same  right,  the  smaller  one  is  merged  in  'the  other,  except  in 
the  case  of  an  estate  tail  and  a  reversion  in  fee,  which  may  exist  together:  in  such  case 
by  the  operation  of  the  Statute  De  donis,  the  estate  tail  is  kept  alive,  not  merged  by  the 
reversion  in  fee."     Per  Kenyox,  C.  J.,  5  T.  R.  110,  in  Roe  v.  Baldwere. 

4  Perkins,  §§  534-537  ;  2  Leon.  1(5,  Brent's  Case  ;  Dyer,  312  a.  The  relation  of 
landlord  and  tenant  is  a  consideration  in  law,  hence  in  a  contract  for  a  lease  no  other 
consideration  is  necessary.  Kinr/'s  Leaseholds,  L.  R.  16  Eq.  521.  [See  particularly  1 
Sand.  Uses  {5th  ed.)  8G-88.  — Ed.] 

6  Perkins,  §§  528,  529. 

6  See  Digby,  Hist.  Real  Prop.  (5th  ed.)  326-828. 
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July,  wbich  shall  be  in  the  year  of  our  Lord  God  153G,  no  manors, 
lauds,  tenements  or  other  hereditaments,  shall  pass,  alter  or  change 
from  one  to  another,  whereby  any  estate  of  inheritance  or  freehold  shall 
be  made  or  take  effect  in  any  person  or  persons,  or  an}'  use  thereof  to 
be  made,  by  reason  only  of  any  bargain  and  sale  thereof,  except  the 
same  bargain  and  sale  be  made  by  writing  indented  sealed,  and  inrolled 
in  one  of  the  King's  courts  of  record  at  Westminster,  (2)  or  else  within 
the  same  county  or  counties  where  the  same  manors,  lands  or  tene- 
ments, so  bargained  and  sold,  lie  or  be,  before  the  Gustos  Rotuloruin 
and  two  justices  of  the  peace,  and  the  clerk  of  the  peace  of  the  same 
county  or  counties,  or  two  of  them  at  the  least,  whereof  the  clerk  of 
the  peace  to  be  one  ;  (3)  and  the  same  enrolment  to  be  had  and  made 
within  six  months  next  after  the  date  of  the  same  writings  indented  ; 
(4)  the  same  Custos  Eotulorum,  or  justices  of  the  peace  and  clerk, 
taking  for  the  enrolment  of  every  such  writing  indented  before  them, 
where  the  land  comprised  in  the  same  writing  exceeds  not  the  yearly 
value  of  forty  shillings,  ii.  s.  that  is  to  say,  xij.  d.  to  the  justices,  and 
xij.  d.  to  the  clerk  ;  (5)  and  for  the  enrolment  of  every  such  writing 
indented  before  them,  wherein  the  land  comprised  exceeds  the  sum 
of  xl.  s.  in  the  yearly  value,  v.  s.  that  is  to  sa}-,  ii,  s.  vi.  d.  to  the 
said  justices,  and  ii.  s.  vi.  d.  to  the  said  clerk  for  the  enrolling  of  the 
same:  (6)  and  that  the  clerk  of  the  peace  for  the  time  being,  within 
every  such  county,  shall  sufficiently  enroll  and  ingross  in  parchment 
the  same  deeds  or  writhigs  indented  as  is  aforesaid;  (7)  and  the  rolls 
thereof  at  the  end  of  every  year  shall  deliver  unto  the  said  Custos  Bo- 
tulorum  of  the  same  county  for  the  time  being,  there  to  remain  in  the 
custody  of  the  said  Custos  Eotulorum  for  the  time  being,  amongst 
other  records  of  every  of  the  same  counties  where  any  such  enrolment 
shall  be  so  made,  to  the  intent  that  every  party  that  hath  to  do  there- 
with, may  resort  and  see  the  effect  and  tenor  of  every  such  writing  so 
enrolled. 

II.  Provided  always,  That  this  Act,  nor  any  thing  therein  contained, 
extend  to  any  manner  lands,  tenements,  or  hereditaments,  lying  or 
being  within  any  city,  borough  or  town  corporate  within  this  realm, 
wherein  the  mayors,  recorders,  chamberlains,  bailiffs  or  other  officer  or 
officers  have  authority,  or  have  lawfully  used  to  enroll  any  evidences, 
deeds,  or  other  writings  within  their  precinct  or  limits ;  any  thing  in 
this  act  contained  to  the  contrary  notwithstanding. 
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SHARINGTON  v.    STROTTON. 
Queen's  Bench.     1565. 

[Reported  Plowd.  298.] 

Trespass  quare  clausum,^  on  March  20,  1564.  The  defendants 
pleaded  that  the  locus  was,  and  from  time  immemorial  had  been,  parcel 
of  the  Manor  of  Bremble ;  whereof  Andrew  Baynton  being  seised  in 
fee,  b}-  an  indenture  made  in  1560,  between  said  Andrew,  of  the  one 
part,  and  Edward  Ba^-nton,  his  brother,  of  the  other  part,  it  was  cove- 
nanted, granted,  and  agreed  between  the  parties  in  manner  and  form 
following  ;  that  is  to  say,  whereas  Andrew,  at  the  date  of  the  inden- 
ture, had  no  issue  male  of  his  body,  said  Andrew,  then  being  fully  de- 
termined and  resolved  how,  in  what  manner,  quality,  and  degree  said 
manor  should  continue,  remain,  and  be,  as  well  in  his  lifetime  as  after  his 
death,  and  then  being  desirous  that  the  said  manor  might  come,  remain, 
and  descend  to  the  heirs  male  of  his  body,  in  manner  and  form  after- 
wards expressed,  and  to  the  intent  that  it  miglit  continue  and  remain 
to  such  of  the  blood  and  name  of  Baynton  as  in  the  same  indenture 
should  be  named,  mentioned,  and  contained,  did,  as  well  for  the  said 
causes  as  for  the  good-will,  fraternal  love,  and  favor  which  he  bore,  as 
well  to  Edward  Baynton  his  brother,  as  to  such  others  of  his  brothers 
as  should  be  in  the  indenture  named,  covenant  and  grant,  for  himself 
and  his  heirs,  that  he,  his  heirs  and  assigns,  and  all  and  every  other  per- 
son or  persons  and  their  heirs,  who  then  were  seised  or  should  after- 
wards stand  or  be  seised  of  said  manor,  should  from  thence  stand  and 
be  thereof  seised,  to  the  use  of  Andrew  for  life,  and  after  his  death  to 
the  use  of  Edward  Baynton  and  Agnes  his  wife,  and  their  assigns  for 
their  lives,  and  after  their  death  to  the  use  of  the  heirs  male  of  Andrew 
lawfully  begotten  or  to  be  begotten  on  the  body  of  Frances  Lee,  and 
for  default  thereof  to  the  use  of  the  heirs  male  of  the  body  of  Edward 
Baynton,  and  for  default  thereof  to  the  use  of  Henry  Baynton,  another 
brother,  and  the  heirs  male  of  his  bod}',  and  for  default  thereof  to  the 
use  of  another  Henry  Baynton,  a  half-brother,  and  the  heirs  male  of  his 
body,  by  force  of  which  covenant,  grant,  and  agreement,  and  of  the 
Statute  made  the  fourth  day  of  February  in  the  twenty-seventh  year  of 
the  reign  of  King  Henry  VIII.,  concerning  the  transferring  of  Uses 
into  Possession,  said  Andrew  was  seised  of  said  manor,  the  remainder 
over  to  Edward  and  Agnes  for  their  lives,  remainder  to  the  heirs  male 
of  Andrew  lawfull}'  begotten  on  the  body  of  Frances  Lee,  with  remain- 
ders over;  that  Andrew  died  February  6,  1564,  without  heirs  male  of 
his  body;  that  thereafter,  but  before  the  trespass,  Edward  and  Agnes 
Baynton  entered  into  the  manor  and  were  seised  ;  that  the  plaintiffs 
then  entered  ;    and  that   the  defendants  as  servants  of  Edward  and 

1  This  short  statement  of  the  case  is  substituted  for  that  in  the  report. 
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Agnes  Baynton,  and  b}'  their  command,  re-entered  and  did  the  trespass, 
&c.     The  plaintiffs  demuiTed. 

The  ease  was  argued  at  Michaelmas  Term,  1565. 

And  after  these  arguments  the  court  took  time  to  deliberate  until 
Hilary  Term,  and  from  thence  until  Easter  Term,  and  from  thence 
until  this  present  Trinity  Terra,  in  the  eighth  year  of  the  reign  of  the 
present  Queen,  and  the  defendants  now  prayed  judgment.  And  Cor- 
bet, Justice,  said,  that  he  and  all  his  companions  had  resolved  that 
judgment  should  be  given  against  the  plaintiffs.  For  it  seemed  to  them 
that  the  considerations  of  the  continuance  of  the  land  in  the  name  and 
blood,  and  of  brotherly  love,  were  sufficient  to  raise  the  uses  limited. 
But,  he  said,  as  my  Lord  Chief  Justice  is  not  now  present,  you  must 
move  it  again  when  he  is  present,  and  3'ou  shall  have  judgment.  And 
afterwards,  at  another  day,  Catlixe,  Cnief  Justice,  being  present,  the 
apprentice  prayed  judgment.  And  Catline  and  the  court  were  agreed 
that  judgment  should  be  entered  against  the  plaintiffs,  and  he  ordered 
Haywood,  the  Prothonotary,  to  enter  it.  And  the  apprentice  said,  INIay 
it  please  3-our  lordship  to  show  us,  for  our  learning,  the  causes  of  your 
judgment.  And  Catline  said.  It  seems  to  us  that  the  aff'ection  of  the 
said  Andrew  for  the  provision  of  the  heirs  males  which  he  should  beget, 
and  his  desire  that  the  land  should  continue  in  the  blood  and  name  of 
Baynton,  and  the  brotherly  love  which  he  bore  to  his  brothers,  are  suffi- 
cient considerations  to  raise  the  uses  in  the  land.  And  where  you  said 
in  your  argument  JVaturce  vis  maxima,  I  say,  JVatura  bis  maxima,  and 
it  is  the  greatest  consideration  that  can  be  to  raise  a  use.  But  as  to 
the  other  consideration  moved  in  the  argument,  viz.  of  the  marriage 
had  between  Edward  Baynton  and  Agnes,  the  record  does  not  prove 
this,  nor  is  it  so  averred,  and  it  shall  not  be  so  intended,  and  therefore 
I  don't  regard  it,  but  the  other  causes  and  considerations  are  effectual, 
and  those  which  moved  us  to  our  judgment.  Wherefore  judgment  was 
given  as  follows.^ 


TAYLOR   V.  VALE. 

Queen's  Bench.     1589. 

[Reported  Cro.  El.  166.] 

Replevin.  The  case  was  upon  demurrer.  Vale  having  a  rent 
charge  in  fee  by  indenture,  which  was  enrolled  within  six  months,  giv- 
eth  and  grantetb  it  to  Hall  in  fee,  and  there  was  no  attornment. 

NoTA.  In  truth  the  case  was,  that  he  for  a  certain  sum  of  money 
giveth,  granteth,  and  selleth  the  rent,  &c.  But  it  was  pleaded  only, 
that  he  by  indenture  dedit  et  concessit. 

1  [Then  follows  the  record  of  the  entry  of  the  judgment  sustaining  the  demurrer.] 
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And  it  was  ruled  without  any  argument,  that  the  rent  without  attorn- 
ment passeth  not,  being  only  by  way  of  grant,  and  not  of  bargain  or 
sale  ;  although  the  deed  was  enrolled.  But  Wray  [C.  J.]  said,  that  if 
by  indenture,  in  consideration  of  a  certain  sum  of  money,  dedit  et  con- 
cessit and  the  deed  is  enrolled,  this  shall  pass  the  rent  without  attorn- 
ment, though  there  be  no  words  of  bargain  and  sale.  And  the  plaintiff 
had  judgment. 


CALLARD    V.    CALLARD. 
Queen's  Bench  and  Exchequer  Chamber.     1593. 

[Reported  Moore,  687.] 

In  ejecHoyie  fir  race,  on  a  demise  by  Eustace  Callard.     And  on  not 
guilty  pleaded  it  was  found  by  special  verdict  that  Thomas  Callard  was 
seised  in  fee,  and  in  consideration  of  the  marriage  of  Eustace,  his  son 
and  heir  apparent,   being  on  the  land,  spoke  these  words  to  the  said 
Eustace,  viz.  "  Eustace,  stand  forth.     I  do  here,  reserving  an  estate  for 
my  own  and  my  wife's  life,  give  unto  thee  and  to  thine  heirs  for  ever 
those  my  lands  and  [sic']  Barton  of  Southcot."     And  afterwards  Thomas 
enfeoffed  Richard,  who  was  the  defendant,  being  his  younger  son  in  fee, 
with  warranty  and  died.     Eustace  entered  and  demised  it  to  the  plain- 
tiff, who  entered,  and  the  defendant  ejected  him.     On  which  special  ver- 
dict, on  long  debate  in  the  Queen's  Bench,  judgment  was  given  for  the 
plaintiff,  on  which  the  defendant  brought  a  writ  of  error  in  the  Exchequer 
Chamber,  and  here  the  judgment  was  reversed  at  Hilary  Term,  39  Eliz. 
[1597].     Note  that  in  the  Queen's  Bench  Popham  [C.  J.]  held  strongly 
that  the  consideration  of  blood  raised  a  use  to  Eustace  without  writing, 
and  so  he    had   the  possession  by  St.  27  Hen.  VIII.     But  Gawdy, 
Fenner  and  Clench  [JJ.],  contra  to  this  opinion;  yet  on  the  final 
judgment  they  agreed,  because  they  took  the  words  to  amount  to  a 
feotTment  with  livery,  being  on  the  land,  and  the  use  to  be  to  the  feoffor 
and  his  wife  for  life,  and  then  to  Eustace  and  his  heirs.     But  note  that 
in  the  Exchequer  Chamber  Ewens  [B.]  took  the  law  in  the  same  man- 
ner as  the  puisne  judges  in  the  Queen's  Bench,  and  that  the  judgment 
ought  to  be  affirmed  for  this  cause  ;  but  he  held,  contra  to  Popham 
[C°  J.],  that  the  use  could  not  arise  without  writing.     Beaumont  [J.] 
took  it  as  a  feoffment  to  Eustace  in  fee,  and  the  reservation  to  the  father 
and  his  wife  void  for  repugnancy  ;  and  therefore  he  wished  to  have  the 
judgment  affirmed ;  and  he  also  was  against  Popham  [C.  J.].     But  all 
the  other  justices,  viz.  Anderson  [C.  J.],  Peryam  and  Clarke  [BB.], 
and  Walmsley  and  Owen  [JJ.],  all  agreed,  that  there  was  no  feoff- 
ment executed,  because  the  intent  was  repugnant  to  the  law,  to  wit  to 
pass  an  estate  to  Eustace,  reserving  a  particular  estate  to  himself  and 
his  wife.     And  a  use  it  could  not  be,  because  the  purpose  was  not  to 
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raise  a  use  without  an  estate  executed,  but  by  an  estate  executed,  which 
did  not  take  effect,  and  they  all  agreed  that  if  it  was  a  use,  yet  it  could 
not  arise  on  natural  affection  without  deed.  Note  that  the  witnesses 
who  proved  the  words  to  tlie  jury  were  attainted  of  perjury  in  the  Star 
Chamber  at  Easter  Term,  40  Eliz.  [1598]. 


YELVERTON   v.   YELVERTON. 
Queen's  Bench.     1594. 

{Reported  Cro.  El.  401.] 

Upon  demurrer  the  case  was.  The  father  covenanted  by  indenture,  in 
consideration  of  natural  affection,  to  stand  seised  of  all  his  lands  which 
he  had,  and  which  he  afterward  should  purchase,  to  the  use  of  himself 
for  life,  and  after  to  his  j'oungest  son  and  his  heirs  ;  afterwards  he  pur- 
chased land  and  died  :  and,  Whether  the  eldest  or  youngest  son  should 
have  it  ?  was  the  question.  —  Bacon  argued  for  the  youngest  son,  that 
he  should  have  it ;  for  this  covenant  shows  his  intent  expressly,  and 
is  to  work  infutiiro;  and  therefore  good  enough  :  as  if  a  man  deviseth 
lands  which  he  hath  not,  and  after  purchaseth  them  :  so  if  one  cove- 
nants that  he  will  purchase  lands  before  Michaelmas^  and  that  before 
Easter  following  he  will  levy  a  fine  of  those  lands  which  shall  be  to  such 
uses,  and  he  levies  a  fine,  and  doth  not  limit  any  uses,  it  shall  be  ac- 
cording to  the  covenant  before  the  purchase  {quod  fait  concessum  per 
Curiam)  ;  for  they  shall  be  as  uses  declared  upon  that  fine  whereof  he 
showed  his  intent  before.  —  But  in  the  principal  case  all  the  Court 
held,  that  this  covenant  vests  nothing  in  the  younger  son,  and  is  not 
sufficient  to  vest  any  use  in  him  of  this  land  ;  for  a  man  cannot  by  a 
covenant  raise  an  use  out  of  land  which  he  hath  not;  for  no  more  than 
a  man  may  charge,  let,  or  grant  a  thing  which  he  hath  not,  no  more 
may  he  limit  an  use  out  of  land  which  he  hath  not.  Also  upon  every 
feoffment  or  purchase,  the  feoffor  or  donor  from  whom  the  land  passelh 
is  to  limit  the  uses  to  the  feoffee  or  purchaser ;  then  before  the  pur- 
chase one  cannot  limit  how  the  use  sliall  be,  viz.  that  it  shall  be  to  his 
youngest  son,  where  the  feoffor  hath  limited  it  to  the  use  of  him  and  his 
heirs  ;  which  should  be  to  limit  an  use  out  of  an  use,  which  the  law  will 
not  suffer :  therefore  judgment  was  given  accordingly  for  the  eldest 
son.  And  here  a  case  was  cited  in  20.  Eliz.  (but  neither  the  name  nor 
in  what  court  was  mentioned)  that  a  mortgagor  intreated  a  stranger  to 
redeem  the  land  at  the  day ;  and  covenanted  by  indenture,  that  after 
such  redemption  the  stranger  should  have  the  land  to  him  and  his  heirs; 
and  that  he  in  consideration  of  such  a  sum  would  stand  seised  to  the 
use  of  him  and  his  heirs  ;  the  stranger  redeems  the  land  at  the  day, 
the  mortgagor  enters,  the  deed  is  enrolled  within  the  six  months :  yet 
ruled  that  nothing  passed  ;  because  he  had  not  any  estate  or  interest 
therein  at  that  time  to  contract  for  it. 


388  WARDE  V.   TUDDINGHAM. 

WARDE  V.  TUDDINGtIAM. 

Kixg's  Bench.     1605. 

[Reported  2  Roll.  Ab.  783,  pi.  5.] 

Consideration  of  ancient  acquaintance,  or  of  being  chamber-fellows 
or  entire  friends,  will  not  raise  any  use.     Agreed  by  the  court. 

Bacon,  Uses,  13,  14.  I  would  have  one  case  showed  by  men  learned 
in  the  law,  where  there  is  a  deed,  and  yet  there  needs  a  consideration  ; 
as  for  parol,  the  law  adjudgeth  it  too  light  to  give  action  without  con- 
sideration ;  but  a  deed  ever  in  law  imports  a  consideration,  because  of 
the  deliberation  and  ceremony  in  the  confection  of  it ;  and  therefore  in 
8  Reginae  it  is  solemnly  argued,  that  a  deed  should  raise  an  use  without 
any  other  consideration.  In  the  Queen's  case  a  false  consideration,  if 
it  be  of  record,  will  hurt  the  patent,  but  want  of  consideration  doth 
never  hurt  it;  and  yet  they  say  that  an  use  is  but  a  nimble  and  light 
thing;  and  now,  contrariwise,  it  seemeth  to  be  weightier  than  any 
thing  else  :  for  you  cannot  weigh  it  up  to  raise  it,  neither  by  deed,  nor 
deed  enrolled,  without  the  weight  of  a  consideration  ;  but  a'ou  shall 
never  find  a  reason  of  tliis  to  the  world's  end,  in  the  law  :  But  it  is  a 
reason  of  chancer}',  and  it  is  this  : 

That  no  court  of  conscience  will  enforce  donum  gratuitum  though 
the  intent  appear  never  so  clearl}',  where  it  is  not  executed,  or  suffi- 
ciently passed  b}^  law  ;  but  if  money  had  been  paid,  and  so  a  person 
damnified,  or  that  it  was  for  the  establishment  of  his  house,  then  it  is  a 
good  matter  in  the  chancer3\ 


LUTWiCH  V.  :mitton. 

Court  of  Wauds.     1620. 

[Reported  Cro.  Jac.  604.] 

It  was  resolved  by  the  two  Chief  Justices,  Montague  and  Hobart, 
and  by  Tanfield,  Cliief  Baron,  that  upon  a  deed  of  bargain  and  sale 
for  years  of  lands  whereof  he  himself  is  in  possession,  and  the  I)argainee 
never  entered ;  if  afterwards  the  bargainors  make  a  grant  of  the  re- 
version (reciting  this  lease)  expectant  upon  it  to  divers  uses,  that  it  is 
a  good  conveyance  of  the  reversion  ;  and  the  estate  was  executed  and 
vested  in  the  lessee  for  years  by  the  statute  ;  and  was  divided  from 
the  reversion,  and  not  like  to  a  lease  for  years  at  the  common  law ;  for 
in  that  case  there  is  not  any  apparent  lessee  until  he  enters  ;  but  liere, 
by  operation  of  the  Statute,  it  absolutely  aud  actually  vests  the  estate 
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in  him,  as  the  use,  but  not  to  have  trespass  without  entry  and  actual 
possession :  wherefore  they  would  not  permit  this  point  to  be  further 
argued. 


BARKER  V.   KEETE. 
Common  Bench.     1678. 

[^Reported  Freem.  249.] 

The  case  was  :  Edward  Hudson  being  tenant  in  tail,  remainder  to 
William,  his  brother,  to  make  a  tenant  to  a  prcecipe  to  suffer  a  recov- 
ery, makes  a  lease  to  one  Pepes  for  six  months,  and  upon  that  a  re- 
lease, and  then  suffers  a  recovery.  The  plaintiff  claimed  under  the 
remainder-man. 

The  question  was  only  upon  the  lease  for  six  months,  the  words 
being,  that  he  did  "  demise,  grant,  and  to  farm  let,  the  lands  in  ques- 
tion to  Pepes,  habend'  for  six  months,  rendering  a  pepper-corn,  if 
demanded." 

The  question  was,  whether  this  pepper-corn  rent  was  a  sufficient  con- 
sideration to  make  the  lease  operate  by  virtue  of  the  statute,  so  that  the 
lessee  should  be  said  to  be  in  possession,  so  as  to  be  capable  to  take  c 
release  before  entry? 

For  it  was  agreed  by  all,  if  it  did  operate  only  as  a  lease  at  commo; 
law,  that  the  party  was  not  capable  of  taking  an  enlargement  of  his 
estate  by  a  release  until  actual  entry,  according  to  1  Inst.  4G. 

1.  And  it  was  argued  by  Stroud,  that  this  is  only  a  lease  at  common 
law;  for  the  words  "  demise,  grant,  and  to  farm  let,"  are  words  used 
at  the  common  law;  and  there  is  no  word  of  consideration,  nor  of  l)ar- 
gain  and  sale,  in  the  deed,  so  that  it  cannot  be  intended  that  the  parties 
meant  that  it  should  operate  by  way  of  use. 

2.  This  is  an  executory  consideration,  and  it  is  also  contingent ;  for 
this  rent  of  a  pepper-corn  is  not  to  be  paid,  unless  it  be  demanded, 
which  is  uncertain  whether  it  will  or  not;  besides,  it  is  not  payable 
presently,  and  a  future  consideration  shall  never  raise  a  present  use  ; 
and  tliatis  the  reason  of  the  Lord  Paget's  Case,  Moor.  194  ;  1  Co.  154  : 
1  Leon.  194  ;  no  use  did  rise  there,  because  the  consideration  of  pay- 
ment of  his  debts  was  executory,  and  was  no  present  consideration. 

Vide  Cro.  Eliz.  378;  6  Co.  15. 

3.  The  consideration  of  a  pepper-corn  is  of  no  value  to  raise  an  use  ; 
and  therefore  if  an  infant  make  a  lease,  rendering  a  pepper-corn,  il  is 
a  void  lease.     43  Ed.  3  ;  Fitz.  Entr.  26. 

But  as  to  this  point  all  the  court,  except  North,  C.  J.,  did  incline, 
that  this  lease  did  operate  by  the  Statute. 

For,  as  to  the  first  objection,  they  said,  it  had  been  often  adjudged, 
that,    though  there  were    not   the    words  "  bargain   and  sell,"  yet  it 
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■would  operate  b}'  wa}'  of  use,   there  being  a  suffieient  consideration. 
8  Co.  93. 

2.  As  to  the  second  objection,  tliey  held,  that  though  this  rent  was 
to  be  paid  futurely,  yet  it  was  a  picdont  duty ;  and  the  obligation  to 
pay  it  was  present,  for  ^^  yielding  and  paying"  makes  a  covenant. 
And  NoKTH  said,  that  where  things  are  done  in  the  same  instant, 
th^-  would  transpose  them,  and  sui>pose  a  precedency,  it  being  to  sui> 
port  common  assurances  ;  and  so  they  migiit  suppose  the  covenant  to 
pay  the  rent  to  precede  the  raising  of  the  use,  and  then  the  considera- 
tion would  be  executed. 

And  North  said,  he  had  known  it  ruled  several  times,  that  a  lease 
and  release  in  the  same  deed  was  a  good  conveyance,  for  priority  should 
be  supposed. 

3.  As  to  the  third  they  all  held,  that  the  value  of  the  consideration 
was  not  material;  for  it  is  usual,  if  an  estate  be  of  the  value  of  £1,000 
2)er  annum,  to  make  os.  the  consideration  in  a  bargain  and  sale  for  a 
year;  and  by  Farter's  Case,  1  Co.  24,  a  penny  is  sufficient  to  alter  tlie 
use  of  a  feoffment,  and  to  cause  the  feotfee  to  be  seised  to  his  own  use; 
and  so  in  the  case  of  Sutton's  Hospital,  10  Co.  34. 

And  as  to  the  lease  of  an  infant,  reserving  a  pepper-corn,  that  shall 
be  a  void  lease,  because  it  appears  to  the  court,  that  there  is  no  pro- 
portionable consideration. 

And  North  said,  that  if  there  had  api)earcd  any  intent  of  the  parties, 
that  it  should  operate  by  way  of  use,  he  should  not  have  doubted  of  the 
case,  but  the  intent  ought  to  appear;  and  he  said,  in  the  case  of  Gar- 
nish V.  Wentworth,  tried  before  the  Lord  Chief  Justice  Bridgman,  a 
conveyance  was  endeavoured  to  be  set  up  by  a  covenant  to  stand 
seised,  by  reason  that  the  party  was  related  to  him  that  made  it,  though 
it  were  nine  degrees  off;  and  Bridgman  said  in  that  case,  it  were  wor- 
thy of  consideration,  whether  the  use  should  rise,  because  the  party 
that  made  it  did  not  know  of  the  relation,  and  so  could  not  intend 
it.  But  that  point  was  not  determined,  because  upon  examination  it 
appeared,  that  there  was  no  relation  in  the  case. 

And  in  the  case  of  Iiir/l>i/  and  S?ni(h,  Cro.  Car.  529,  though  the  ex- 
press consideration  be  natural  love  to  his  children,  yet  the  party  being 
bis  brother,  to  wliom  the  conveyance  was  made,  and  part  of  the  con- 
sideration being  to  settle  his  lands  in  his  blood,  thougli  that  particular 
relation  was  not  named,  it  was  well  enough,  because  it  seemed  to  be 
pointed  at.      Vide  7  Co.  39. 

And  they  said,  that  tlie  very  tenure  was  sufficient  to  change  an  use, 
or  at  least  to  keep  it  from  resulting;  and  tlierefore,  if  a  lease  l)e  made 
without  consideration,  or  reservation  of  rent,  the  use  shall  not  result,  as 
it  shall  in  case  of  a  feoffment,  because  there  is  no  tenure. 

And  Wyndham  said,  that  altough  it  niiglit  not  lie  a  consideration  to 
raise  an  use  of  a  freehold,  where  the  deed  is  to  be  enrolled,  because 
by  the  Statute  it  is  to  be  a  valuable  consideration,  yet  it  might  serve  in 
case  of  a  lease  for  years. 
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And  whereas  it  was  objected,  that  it  ought  to  be  money  for  the  con- 
sideration, it  was  said,  though  it  should  not  pass  by  bargain  and  sale, 
yet  the  use  might  rise  by  a  covenant  to  stand  seised  well  enough. 

And  North  said,  that  if  the  truth  of  this  case  had  been  found,  there 
would  have  been  no  question  in  it;  for  this  recovery  was  to  support  a 
morto-ao-e,  though  it  was  not  so  found,  and  that  would  have  been  a 
sufficient  consideration. 

And  North  said,  that  this  conveyance  by  lease  and  release  was  first 
invented  by  Sir  Francis  More,  for  formerly  they  used  to  make  a  lease, 
and  the  lessee  used  to  go  and  enter,  and  the  same  day  they  made  the 
release. 

Another  point  was  stirred,  viz.,  that  in  case  there  were  no  good 
tenant  to  the  prcecipe,  yet  he  in  remainder  being  heir  to  the  tenant  in 
tail,  should  be  estopped,  according  to  the  opinion  of  Plow.  ManxeU's 
Case  ;  but  that  opinion  of  Plow,  was  denied  by  the  court,  according  to 
3  Co.  G  ;  for  if  that  were  law,  then  there  need  never  be  any  lawful  tenant 
to  the  prcecipe,  which,  the  law  requires;  because  by  the  judgment  the 
tenant  is  to  be  turned  out  of  possession  ;  and  though  all  are  estopped 
that  claim  under  the  parties  to  the  recovery,  yet  the  issue  in  tail  and 
the  remainder  are  not,  because  they  claim  paramount  from  the  donor. 

Another  point  was,  here  being  a  special  conclusion  made,  whethe:' 
the  judges  should  be  bound  by  this  special  conclusion  of  the  verdict ; 
for  it  was  held  in  the  case  of  Zane  v.  Cooper,  Moore's  Reports,  that 
they  should  not ;  but  it  is  said,  and  so  held,  that  since  that  the  law  had 
been  held  contrary.     5  Co.  95-,  2  Roll.  701.^ 
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[Reported  2  Wils.  75.] 

Ejectment  for  lands  in  Yorkshire.  Upon  the  trial  of  this  cause  it 
appeared  in  evidence,  that  Thomas  Kirby  being  seised  in  fee  of  the 
lauds  in  question  made  and  executed  certain  deeds  of  lease  and  release. 
The  lease  dated  November  9,  1733,  made  between  the  said  Thomas 
Kirby  of  the  one  part,  and  Chr.  Kirby  his  brother  of  the  other  pari, 
whereby  it  is  witnessed  that  the  said  Thomas  Kirby,  in  consideration 
of  5s.  did  grant,  bargain  and  sell  to  the  said  Chr.  Kirby,  his  executors, 
administrators  and  assigns,  the  lands  in  question;  to  have  and  to  hold 
the  same  unto  the  said  Chr.  Kirby,  his  executors,  administrators  and 
assigns,  from  the  day  before  the  date  thereof  for  the  term  of  one  year 
under  a  pepper-corn  rent,  to  the  intent  that  by  virtue  of  these  presents, 

1  s.  c.  2  Mod.  249. 
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and  by  force  of  the  Statute  for  transferiing  uses  into  possession,  he  the 
said  Christopher  ma^-  be  in  the  actual  possession  of  all  the  premises, 
and  be  enabled  to  take  and  accept  of  a  grant  and  release  of  the  rever- 
sion and  inheritance  thereof  to  them  and  their  heirs,  to,  for  and  upon 
such  uses,  intents  and  purposes,  as  in  and  by  the  said  grunt  and 
release  shall  be  directed  or  declared.  In  witness,  &c.  executed  by 
Thomas  Kirby. 

The  release  dated  November  10,  1733,  made  between  Thomas  Kirby 
of  the  one  part,  and  Chr.  Kirbj^  his  brother  of  the  other  part,  witness- 
eth  that  for  the  natural  love  he  beareth  towards  his  said  brother,  and 
for  and  in  consideration  of  £100  to  the  said  Thomas  Kirb}'  paid  by  the 
said  Chr.  Kirb}-,  he  the  said  Thomas  Kirbj'  hath  granted,  released  and 
confirmed,  and  by  these  presents  doth  grant,  release  and  confirm  unto 
the  said  Chr.  Kirln*  in  his  actual  possession  thereof  now  being,  by 
virtue  of  a  bargain  and  sale  for  one  whole  year  to  him  thereof  made  by 
the  said  Thomas  Kirby,  by  indenture  dated  the  day  next  before  the 
day  of  the  date  hereof,  and  b}'  force  of  the  Statute  made  for  transfer- 
ring of  uses  into  possession,  after  the  death  of  the  said  Thomas  Kirb}', 
all  that  one  close,  &c.  (the  premises  without  any  words  of  limitation  to 
the  releasee  ;)  To  have  and  to  hold  the  said  premises  unto  the  said 
Chr.  Kirby  and  the  heirs  of  his  body  lawfully  begotten,  and  after  their 
decease  to  John  Wilkinson,  eldest  son  of  m}'  well-beloved  uncle  John 
Wilkinson  of  North  Dalton  in  the  countj-  of  York,  gentleman,  to  him 
and  his  heirs  and  assigns,  and  to  the  only  proper  use  and  behoof  of  him 
the  said  John  Wilkinson  tlie  younger,  his  executors,  administrators  or 
assigns  for  ever,  he  the  said  John  Wilkinson  the  younger  paying  or  caus- 
ing to  be  paid  to  the  child  or  children  of  my  well-beloved  brother  Stephen 
Kirby  the  sum  of  £200,  and  for  want  of  such  child  or  children,  then  to 
the  child  or  children  of  my  well-beloved  sister  Jane  Kirby,  and  for 
want  of  such  issue,  then  to  the  younger  children  of  my  well-beloved 
uncle  John  Wilkinson  of  North  Dalton  aforesaid,  and  for  want  of  such 
younger  children,  then  the  said  estate  above-mentioned  to  be  free  from 
the  pa3-ment  of  the  above-named  sum  of  £200.  Then  the  releasor 
covenants  that  he  is  lawfully  seised  in  fee,  and  that  he  hath  good  right 
and  full  power  to  convey  the  premises  to  the  said  Clir.  Kirby,  and  also 
that  it  may  and  shall  be  lawful  to  and  for  the  said  Chr.  Kirb}-,  or  the 
said  John  Wilkinson  the  younger,  from  and  after  the  death  of  him  the 
said  Thomas  Kirby,  peaceabl}-  and  quietly  to  have,  hold,  use,  occupy, 
possess  and  enjoy  the  said  messuage,  lands  and  premises,  with  the 
appurtenances,  not  only  without  the  lawful  let,  suit,  &c.  of  him  the 
said  Thomas,  but  all  others  claiming  under  him,  &c.  free  from  all 
incumbrances.  Then  it  is  covenanted  b}'  all  the  parties,  that  all  fines 
and  recoveries  and  deeds  of  the  premises  levied,  suffered  or  executed 
1)}'  the  parties,  or  any  of  them,  or  b}'  any  other  persons,  shall  be  and 
enure  to  tlie  use  of  the  said  Chr.  Kirby  and  his  heirs  of  his  bod\'  law- 
full}'  begotten,  and  for  want  of  such  issue,  then  to  the  use  of  the  said 
John  Wilkinson  junior,  his  heirs  and  assigns  for  ever,  according  to  the 
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true  intent  of  these  presents.     In  witness,  &c.  executed  by  Tliomas 

Kirby. 

It  further  appeared  in  evidence,  that  Chr.  Kirby  on  the  10th  of 
November,  1733,  paid  to  the  said  Thomas  Kirby  £20  in  raone}-,  and 
gave  him  his  note  for  £80  payable  to  the  said  Thomas  Kirby,  who 
signed  a  receipt  on  the  backside  of  the  said  deed  of  release  iu  these 
words,  viz.  Received  the  day  and  year  within  written  of  the  within 
named  Chr.  Kirby  the  sum  of  one  hundred  pounds,  being  the  full  con- 
sideration-money within  mentioned  to  be  paid  to  me.  I  say  received 
by  me  Thomas  Kirby.     Witness,  M.  J.  S.  T. 

It  further  appeared  in  evidence  that  Chr.  Kirby  died  without  issue  in 
1740,  and  that  John  Wilkinson  the  lessor  of  the  plaintiff  is  the  same 
John  Wilkinson  named  in  the  deed  of  release,  but  it  did  not  appear 
that  the  said  John  Wilkinson  had  notice  of  the  said  deeds  of  lease  and 
release  until  a  short  time  before  this  ejectment  was  brought. 

This  being  the  case  for  the  consideration  of  the  court,  the  general 
question  is,  whether  the  lessor  of  the  plaintiff  has  a  title  to  recover 
upon  the  lease  and  release. 

It  has  been  argued  at  the  bar  three  times,  the  first  time  by  Serjeant 
Willes  for  the  lessor  of  the  plaintiff,  and  Serjeant  Poole  for  the  defend- 
ant, and  the  second  and  third  times  (because  of  a  new  judge)  by  Ser- 
jeant Hewit  for  the  plaintiff,  and  Sir  Samuel  Prime,  the  king's  first 
Serjeant,  for  the  defendant. 

After  time  taken  to  consider,  the  court  were  all  of  opinion  that  the 
release  was  void  as  a  common  law  conveyance,  it  being  to  convey  a 
freehold  to  commence  infuturo,  but  that  it  should  have  the  effect  and 
operation  of  a  covenant  to  stand  seised  to  uses;  and  in  Hilary  term  31 
Geo.  2,  Lord  Chief  Justice  Willes  gave  the  judgment  of  the  whole 
court  for  the  plaintiff. 

Willes,  C.  Justice.  It  is  admitted  and  agreed  on  all  hands  that  this 
deed  is  void  as  a  release,  because  it  is  a  grant  of  a  freehold  to  com- 
mence infuturo  ;  and  therefore  the  only  question  is,  whether  it  shall 
take  effect  as  a  covenant  to  stand  seised  to  uses  ;  and  we  are  all  of 
opinion  that  it  shall  (my  brother  Bathurst,  not  being  here,  authorized 
me  to  say  he  is  of  the  same  opinion). 

Many  cases  have  been  cited  on  both  sides,  some  of  which  are  very 
inconsistent  with  one  another,  and  to  mention  them  all  would  rather 
tend  to  puzzle  and  confound,  than  to  illustrate  the  matter  in  question ; 
and  therefore  I  shall  only  take  notice  of  those  things  we  think  most 
material,  and  of  some  few  cases  nearest  in  point  for  our  judgment. 
It  appears  from  the  cases  upon  this  head,  in  general,  that  the  judges 
have  been  astuti  to  carry  the  intent  of  the  parties  into  execution,  and 
to  give  the  most  liberal  and  benign  construction  to  deeds  ut  res  magis 
valeat  quam  pereat.  I  rely  much  upon  Sheppard's  Touchstone  of 
Common  Assurances,  82,  83  (which  is  a  most  excellent  book),  where 
he  says,  when  the  intent  is  apparent  to  pass  the  land  one  way  or 
another,  there  it  may  be  good  either  way. 
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By  the  word  ititent^  is  not  meant  the  intent  of  the  parties  to  pass  the 
land  by  this  or  that  particular  kind  of  deed,  or  by  any  particular  mode 
or  form  of  conveyance,  but  an  intent  that  the  land  shall  pass  at  all 
events  one  way  or  other. 

Lord  Ilobart  (who  was  a  very  great  man)  in  his  Reports,  fo.  277, 
says  :  "■  I  exceedingly  commend  the  judges  that  are  curious  and  almost 
subtil  (astuti)  to  invent  reason  and  means  to  make  acts  according  to 
the  just  intent  of  the  parties,  and  to  avoid  wrong  and  injury,  which  by 
rigid  rules  might  be  wrought  out  of  the  Act ; "  and  my  Lord  Hale  in 
the  case  of  Crossing  and  iScudamore,  1  Vent.  141,  cites  and  approves 
of  this  passage  in  Hobart. 

Although  formerl}',  according  to  some  of  the  old  cases,  the  mode  or 
Torm  of  a  conveyance  was  held  material,  yet  in  later  times,  where  the 
intent  appears  that  the  land  shall  pass,  it  has  been  ruled  otherwise  ; 
and  certainly  it  is  more  considerable  to  make  the  intent  good  in  pass- 
ing the  estate,  if  by  an}'  legal  means  it  may  be  done,  than  hy  con- 
sidering the  manner  of  passing  it,  to  disappoint  the  intent  and  principal 
thing,  which  was  to  pass  the  land.^  Osman  and  Slieafe,  3  Lev. 
371.     Upon  this  ground  we  go. 

"We  are  all  of  opinion  that  in  this  case  there  is  every  thing  necessary 
to  make  a  good  and  effectual  covenant  to  stand  seised  to  uses.  First, 
here  is  a  deed.  Secondly',  here  are  apt  words,  the  word  grant  alone 
would  have  been  sufficient,  but  there  are  other  words  besides,  which  are 
material,  viz.  A  covenant  that  the  grantor  has  power  to  grant,  and  a 
covenant  that  all  fines,  recoveries,  &c.  of  these  lands  shall  enure  to 
the  uses  in  the  deed.  Thirdl}",  tlie  covenantor  was  seised- in  fee. 
Fourthl}',  here  appears  a  most  plain  intent  that  Wilkinson  the  lessor  of 
the  plaintiff  should  have  the  lands  in  case  Chr.  Kirby  died  without 
issue.  And  lastly,  here  is  a  proper  consideration  to  raise  an  use  to  the 
lessor  of  the  plaintiff,  for  the  covenantor  in  the  deed  names  him  to  be 
the  eldest  son  of  his  well-beloved  uncle  ;  these  are  all  the  circumstances 
necessary  to  make  a  good  deed  of  covenant  to  stand  seised  to  uses. 

In  support  of  their  opinion  the  Ch.  Justice  onl}-  cited  and  observed 
upon  these  cases,  viz.  Crossing  awd  Scudamore,  1  Mod.  175  ;  2  Lev.  9; 
1  Vent.  137  ;  Walker  and  Hall,  2  Lev.  213  ;  CouUynan  and  Senhouse, 
Tho.  Jones,  105  ;  Carth.  38,  39  ;  Baker  versus  HiL,  2  W.  &  M.  B.  R. ; 
Osman  and  Sheafe^  8  Lev.  370. 

The  C.  Justice  lasth'  cited  two  of  the  strongest  cases  mentioned  for 
the  defendants,  as  Uore  and  Dlx,  1  Sid.  25  ;  Samoji  and  Jones,  2 
Vent.  318,  and  said  he  did  not  (for  his  own  part)  understand  them,  and 
.  that  if  he  had  sat  in  judgment  in  those  cases,  he  should  have  been  of  a 
different  opinion  in  both ;  however,  he  said  the  present  case  differed 
fiom  these  two  cases.  Lastly,  he  said  the  whole  court  were  clear  of 
oijinion  that  a  man  seised,  might  covenant  to  stand  seised  to  the  use 

1  "  In  conveyances  we  are  to  respect  two  things,  tlie  form,  and  the  effect  of  it ;  anrl 
in  aU  ca.ses  where  tlie  form  and  the  effect  can  not  stand  together,  tlie  form  sli.ill  be 
rejected,  and  the  effect  shafl  stand." —  IlARrEK,  J.,  in  Brent's  Case,  2  Leon.  14,  17. 
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of  another  person  after  the  covenantor's  death.     Posted  delivered  to 
the  phiintiff. 


Lease  and  Release.  "It  was  not  long,  however,  before  a  loophole  was  dis- 
covered ill  this  latter  Statute  [St.  of  Enrolment],  through  which,  after  a  few  had 
ventured  to  pass,  all  the  world  soon  followed.  It  was  perceived  that  tiie  Act  spoke 
only  of  estates  of  inheritance  of  freehold,  and  was  silent  as  to  bargains  and  sales  for 
a  mere  term  of  years,  which  is  not  a  freehold.  A  bargain  and  sale  of  lands  for  a 
year  only,  was  not  tlierefore  affected  by  the  Act,  but  remained  still  capable  of  being 
accomplished  by  word  of  mouth  and  payment  of  money.  The  entry  on  the  part  of 
the  tenant,  required  by  the  law,  was  supplied  by  the  Statute  of  Uses ;  which,  by  its 
own  force,  placed  him  in  legal  intendment  in  possession  for  the  same  estate  as  he 
had  in  the  use,  that  is,  for  the  term  bargained  and  sold  to  him.  And  as  any  fjecuniary 
payment,  liowever  small,  was  considered  sufficient  to  raise  a  use,  it  follo\\ed  that  if 
A.,  a  person  seised  in  fee  simple,  bargained  and  sold  his  lands  to  B.  for  one  year  in 
consideration  of  ten  shillings  paid  by  B.  to  A.,  B.  became,  in  law,  at  once  possessed  of 
an  estate  in  the  lands  for  the  term  of  one  year,  in  the  same  manner  as  if  he  had  actu- 
ally entered  on  the  premises  under  a  regular  lease.  Here  then  was  an  opportunity 
of  making  a  conveyance  of  the  wiiole  fee  simple,  witiiout  livery  of  seisin,  entry  or 
enrolment.  When  the  bargain  and  sale  for  a  year  was  made,  A.  had  simply  to  release 
by  deed  to  B.  and  his  heirs  his  (A.'s)  estate  and  interest  in  the  premises,  and  B. 
became  at  once  seised  of  the  lands  for  an  estate  in  fee  simple.  Tliis  bargain  and 
sale  for  a  year,  followed  by  a  release,  is  the  modern  conveyance  by  lease  and  release, 
—  a  method  which  was  first  practised  by  Sir  Francis  Moore,  Serjeant  at  law,  at  the 
request,  it  is  said,  of  Lord  Norris,  in  order  tliat  some  of  his  relations  might  not  know 
what  conveyance  or  settlement  he  should  make  of  liis  estate;  and  although  the  effi- 
ciency of  this  method  was  at  first  doubted,  it  was,  for  more  tlian  two  centuries,  the 
common  means  of  conveying  lands  in  this  country.  It  will  be  observed  tiiat  the 
bargain  and  sale  (or  lease,  as  it  is  called)  for  a  year  derived  its  effect  from  the  Stat- 
ute of  Uses  ;  the  release  was  quite  independent  of  that  Statute,  having  existed  long 
before,  and  being  as  ancient  as  the  connnon  law  itself.  The  Statute  of  Uses  was 
employed  in  the  conveyance  by  lease  and  release  only  for  the  purpose  of  giving  to 
the  intended  releasee,  without  his  actually  entering  on  the  lands,  such  an  estate  as 
would  enable  him  to  receive  the  release.  When  this  estate  for  one  year  was  ob- 
tained by  tlie  lease,  the  Statute  of  Uses  had  performed  its  part,  and  the  fee  simple 
was  conveyed  to  the  releasee,  by  the  release  alone.  The  release  would,  before  the 
Statute  of  Uses,  have  conveyed  the  fee-simple  to  the  releasee,  supposing  him  to  have 
obtained  that  possession  for  one  j'ear,  which,  after  the  Statute,  was  given  him  by  the 
lease.  After  the  passing  of  the  Statute  of  Frauds,  it  became  necessary  that  every 
bargain  and  sale  of  lands  for  a  year  should  be  put  into  writing,  as  no  pecuniary  rent 
was  ever  reserved,  the  consideration  being  usually  five  shillings,  the  receipt  of  which 
was  acknowledged,  though  in  fact  it  was  never  paid.  And  the  bargain  and  sale,  or 
lease  for  a  year,  was  usually  made  by  deed,  though  this  was  not  absolutely  neces- 
sary. It  was  generally  dated  the  day  before  the  date  of  tiie  release,  though  executed 
on  the  same  day  as  the  release,  immediately  before  the  execution  of  tiie  latter." 
Wms.  Real  Prop.  (13th  ed.)  187-189. 
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LIMITATION   OF   USES    AND   OPEUATION   OF   THE    STATUTE. 

ANONYMOUS. 

Common  Pleas.     1582. 

[Reported  18  Cro.  El.  46.] 

NoTA  that  cestui  que  use,  at  this  day,  is  immediately  and  actuallj' 
seised  and  in  possession  of  the  land ;  so  as  he  may  have  an  assise  or 
trespass  before  entry  against  any  stranger  who  enters  without  title,  and 
this  by  the  words  of  the  27  Hen.  8,  c.  10,  viz.,  "that  cestui  que  use 
shall  stand  and  be  seised,"  &c. ;  and  this  was  the  opinion  of  divers 
justices. 

Gilbert,  Uses,  73.  The  design  of  this  law  was  utterly  to  abolish 
and  destroy  that  pernicious  way  of  conveyance ;  ^  and  the  means 
they  took  to  do  it  was  to  make  the  possession  fall  in  with  the  use  in 
the  same  manner  as  the  use  was  limited  ;  and  where  they  were  all  free- 
holds, it  is  thought  they  would  be  then  subject  to  the  rules  of  common 
law ;  but  the  method  has  not  answered  the  legislature's  intent ;  for  it 
has  introduced  several  sorts  of  conveyances  quite  opposite  to  the  rules 
of  common  law ;  for  now  wherever  a  use  is  raised,  the  statute  gives 
cestuy  que  use  the  possession ;  so  that  't  is  only  necessary  to  form  a 
use,  and  the  possession  passes,  without  any  livery  or  record  at  all, 

1  (Note  by  Sugden  in  3(1  ed.).  —  Bacon  supports  at  length  the  contrary  opinion  and 
upon  grounds  whicli  appear  to  be  unanswerable.  Uses,  p.  39  ;  and  see  Dy.  362,  b,  pi. 
31.  The  object  of  the  statute  was  to  turn  equitable  into  legal  estates  —  beyond  tliis 
the  legislature  does  not  appear  to  have  been  solicitous  to  provide,  althougli  from  tiie 
prevalence  of  bargains  and  sales,  tliey  afterwards,  for  the  sake  of  notoriety,  required 
them  to  be  by  indenture  enrolled.  —  Tlie  intention  of  the  statute  of  uses  was  evaded 
not  by  the  continuance  of  the  same  mode  of  conveyance,  but  by  equity  upholding 
uses  under  the  name  of  trusts.  The  statute  of  enrolment  was,  in  a  great  measure 
rendered  a  nullity,  by  the  introduction  of  the  conveyance  by  lease  and  release,  wliich 
will  form  the  subject  of  a  future  note  ;  see  Hargr.  n.  (8)  Co.  Litt.  48,  a.  So  that 
now,  as  Lord  C.  J.  Vaughan  observed,  the  principal  use  of  the  statute  of  27,  is  not 
to  bring  together  a  possession  and  use,  wliich  at  no  [qu.  at  one]  time  were  se])arate 
the  one  from  the  other,  but  to  introduce  a  general  form  of  conveyance  by  whicii 
persons  may  execute  tlieir  intents  and  purposes  at  pleasure,  either  by  transferring 
their  estates  to  strangers,  by  enlarging,  diminishing,  or  altering  them  to  and  among 
themselves  at  their  pleasure,  without  observing  that  rigour  and  strictness  of  law  for 
the  possession,  as  was  requisite  before  the  statute  ;  Vaugh.  50.  Lord  Hardwicke 
has  observed,  tliat  by  means  of  tmsts  this  statute  made  upon  great  considemtion, 
introduced  in  a  solemn  and  pompous  manner,  lias  had  no  other  effect  than  to  add,  at 
most,  three  words  to  a  conveyance;  1  Atk.  591.  It  is  inaccurate  to  sa\-,  that  the 
statute  introdnred  several  sorts  of  conveyances  (see  tlie  text).  The  old  conveyances 
contniued,  but  had  a  Legal  operation  given  to  them  by  the  statute. 
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and  the  reversions,  -without  the  attornment  of  particular  tenants;  and 
how  the  other  purposes  of  the  statute  be  evaded  will  after  appear. 

Bacon,  Uses,  47.  The  matter  and  substance  of  the  estate  of  cestuy 
que  use  is  the  estate  of  the  feoffee,  and  more  he  cannot  have  ;  so  as  if 
the  use  were  limited  to  cestuy  que  use  and  his  heirs,  and  t  le  estate  out 
of  which  it  was  limited  was  but  an  estate  for  life,  cestui  que  use  can 
have  no  inheritance.^ 

Sanders,  Uses  (5th  ed.),  106.  Vested  remainders  or  reversions 
maybe  legally  granted ;  and  consequently  uses  may  be  liraited  u])on 
the  seisin  so  transferred  in  remainder  or  reversion ;  but  consistently 
with  the  rule  just  noticed,  as  contingent  remainders,  or  rents  already 
granted  to  take  effect  upon  a  contingency,  cannot  be  transferred  at 
law  during  the  suspense  of  the  contingency,  it  follows,  that  no  use  can 
be  limited  upon  the  transfer  of  such  contingent  remainder  or  rent. 
The  statute  transfers  the  legal  possession  or  estate  to  the  use  ;  but  a 
seisin,  not  legally  vested,  cannot  serve  a  use. 

Ibid.,  134.  It  was  absurd,  that  a  man  should  make  a  conveyance, 
or  give  possession  by  livery  of  seisin,  to  himself;  and  therefore  if  a 
feoffment  had  been  made  to  a  stranger  and  the  feoffor,  the  stranger 
took  the  whole.  But  now,  if  a  feoffment  be  made  to  the  use  of  the 
feoffor,  or  to  the  use  of  the  feoffor  and  a  stranger,  it  is  a  good  limi- 
tation of  the  use,  and  the  statute  executes  it  in  the  feoffor  alone  in 
the  first  instance,  and  in  him  and  the  stranger  in  the  second.  As 
this  manner  of  limiting*  the  use  to,  and  vesting  the  legal  estate  in 
the  feoffor,  releasor,  &c.,  by  one  and  the  same  conveyance,  is  quite 
contrary  to  the  simple  mode  of  conveyancing  adopted  by  the  common 
law,  so  it  is  the  more  convenient  and  the  less  expensive  method.  Thus, 
for  example,  it  frequently  happens,  that  upon  the  death  or  removal  of 
the  trustees,  it  becomes  necessary  to  fill  up  their  number  pursuant  to  a 
power  for  that  purpose,  usually  introduced  into  settlements  of  real 
property.  In  order  to  effect  this,  it  is  now  the  practice  for  the  old 
trustees  to  make  a  conveyance,  which  operates  by  way  of  transmuta- 
tion of  possession  (generally  by  lease  and  release)  unto  the  new 
trustees  and  their  heirs,  to  the  use  of  the  old  and  new  trustees  and 
their  heirs.  Without  the  assistance,  therefore,  of  the  Statute  of  Uses, 
it  would  have  been  necessary  in  the  above  case,  that  the  old  trustees 
should  have  first  enfeoffed  A.  B.,  who  would  have  re-enfeoffed  the  old 
and  new  trustees  jointly  ;  thereby  making  two  conveyances  necessary. 
Indeed,  in  the  case  of  terras  of  years  and  other  personal  property,  two 
assignments  are  still  required  for  the  above  purpose. 

1  See  Gilbert,  Uses,  297 ;  Cruise,  Uses,  96 ;  Meredith  r.  Joans,  Cro.  Car.  244. 
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MILDMAY'S   CASE. 
Court  op  "Wards.     1582. 

[Reported  1  Co.  175.] 

The  case  in  an  information  exhibited  in  the  Court  of  "Wards  b\' 
Richard  Kingsmill,  Esq.  attorney  of  the  same  court,  against  the  Lad}' 
Anne  Sharington,  late  wife  of  Sir  Hen.  Sharington,  Knt.  and  John 
Talbot,  Esq.  and  Oliflf  his  wife,  one  of  the  daughters  and  heirs  of  the 
said  Sir  Henry  Sharington,  which  was  resolved  Hil.  24  Eliz.  and 
afterwards  Hil.  26  Eliz.  adjudged  in  the  Court  of  Common  Pleas,  rot. 
745,  between  Anthon}'  Mildma}',  Esq.  plaintiff,  and  Roger  Standish, 
Gent,  defendant,  in  an  action  upon  the  case  for  slandering  his  title, 
&c.  which  judgment  was  M.  26  &  27  Eliz.  rot.  35,  affirmed  in  the 
King's  Bench,  in  a  writ  of  error,  and  was  in  effect  thus :  The  said  Sir 
Henrj-  Sharington  having  a  wife  the  said  Dame  Anne,  and  three 
daughters,  Grace  married  to  the  said  Anthony  Mildmay,  Ursula  married 
to  Thomas  Sadler,  Esq.  and  Oliff  married  to  the  said  John  Talbot,  by 
indenture  bearing  date  20  Augusti  15  Eliz.  made  between  the  said  Sir 
Henry  Sharington  of  the  one  part,  and  Edmund  Pirton  and  James 
Paget,  Esqrs.  of  the  other  part,  in  consideration  of  a  jointure  for  his 
wife,  for  the  advancement  of  his  issue  male  of  his  bodj',  if  he  should 
have  any,  and  for  the  advancement  of  his  said  three  daughters  and  the 
heirs  of  their  bodies,  if  he  should  have  no  heir  male  of  his  body,  and 
for  the  continuance  of  his  land  in  his  blood,  and  for  other  good  and 
just  considerations  did  covenant  to  stand  seised  of  six  hundred  acres 
of  land  (exanpli  gratia)  to  the  uses,  intents,  and  purposes,  and  under 
the  proviso  following,  soil,  of  all  to  the  use  of  himself  for  his  life,  and 
after  for  300  acres  of  land,  in  certain,  to  the  use  of  his  wife  for  her  life 
for  her  jointure  ;  and  of  the  other  300  acres  after  his  death,  and  of  the 
said  300  acres  limited  for  the  jointure  of  the  wife  after  their  deaths  to 
the  use  of  the  heirs  males  of  his  body  begotten ;  and  for  default  of 
such  issue,  then  for  the  300  acres  not  being  limited  for  jointure,  &c.  to 
the  use  of  his  three  daughters  severall}'  b}'  themselves,  and  to  the  heirs 
of  their  bodies  ;  and  for  default  of  such  issue,  to  the  use  of  the  right 
heirs  of  the  said  Sir  Henry,  with  like  limitation  of  the  other  300  acres 
to  them  of  the  like  estate,  with  the  reversion  to  his  right  heirs.  And 
if  any  of  his  said  three  daughters  should  die  without  issue,  then  her 
portion  should  be  b}'  moieties  to  the  survivors  of  the  like  estate,  iit 
supra,  with  remainder  ut  supra  ;  with  proviso  for  the  three  several 
husbands  of  the  said  three  daughters  to  have  several  portions  for  their 
lives,  if  they  should  survive  their  wives,  and  should  not  be  entitled  to 
be  tenants  by  the  curtesy',  with  this  proviso  in  these  words  following, 
soil.  Provided  always,  and  it  is  covenanted  and  agreed  between  all  the 
said  parties,  that  it  shall  be  lawful  for  the  said  Sir  Henry  by  his  will  in 
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writing  to  limit  any  part  of  the  said  lands  to  any  person  or  persons  for 
any  life,  lives,  or  years,  for  the  payment  of  his  debts,  performing  of 
his  legacies,  preferment  of  his  servants,  or  any  other  reasonable  con- 
siderations as  to  him  shall  be  thought  good,  and  all  persons  thereof 
seised,  to  stand  seised  thereof  to  the  use  of  such  persons  and  for  such 
interests  as  shall  be  so  limited  by  his  will.  After  which  the  said 
Ursula  died  without  issue,  Grace  and  Oliff  surviving,  wherebj-  her 
portion  by  moieties  came  to  them  :  and  afterwards  the  said  Sir  Henry 
by  his  will  in  writing  for  the  advancement  of  his  daughter  Oliff,  and  of 
her  husband,  and  of  the  heirs  of  the  body  of  the  said  Oliff,  limited  a 
great  part,  limited  by  the  indenture  for  the  portion  of  Grace,  after  the 
death  of  his  wife,  and  another  great  part  of  land  which  remained  to  her 
by  the  death  of  the  said  Ursula,  to  the  said  Oliff  and  her  husband,  and 
to  the  heirs  of  the  body  of  Oliff  for  1000  years  without  reservation  of 
any  rent ;  and  afterwards  the  said  Sir  Henry  died  without  issue  male, 
and  whether  this  limitation  for  1000  years  being  made  for  the  advance- 
ment of  his  daughter  Oliff  and  her  husband,  and  the  heirs  of  the  body 
of  the  said  Oliff,  be  good  in  law  by  force  of  the  said  proviso,  was  the 
question.  And  it  was  resolved  and  adjudged  by  Sir  Christopher 
Wray,  Ch.  Just,  of  England,  Sir  Edm.  Anderson,  Ch.  Just,  of  the 
Court  of  Common  Pleas,  and  all  the  judges  of  England,  that  the  limita- 
tion for  1000  3'ears  was  void,  and  not  warranted  by  the  said  proviso; 
and  in  this  case  five  points  were  resolved. 

First,  that  an  use  cannot  be  raised  by  any  covenant  or  proviso,  or 
by  bargain  and  sale  upon  a  general  consideration  ;  and  therefore,  if  a 
man  by  deed  indented  and  enrolled  according  to  the  Stat,  for  divers 
good  considerations  bargains  and  sells  his  lands  to  another  and  his 
heirs,  nihil  operatiir  inde  /  for  no  use  shall  be  raised  upon  such  gen- 
eral consideration,  for  it  doth  not  appear  to  the  court  that  the  bargainor 
hath  quid  pro  quo,  and  the  court  ought  to  judge  whether  the  considera- 
tion be  sufficient  or  not ;  and  that  cannot  be  when  it  is  alleged  in  such 
generality.  But  note  reader,  the  bargainee  in  such  case  may  aver  that 
money  or  other  valuable  consideration  was  paid  or  given,  and  if  the 
truth  be  such,  the  bargain  and  sale  shall  be  good.  So  if  I  by  deed 
covenant  with  J.  S.  for  divers  good  considerations,  that  I  and  m^-  heirs 
will  stand  seised  to  the  use  of  him  and  his  heirs,  no  use  without  a 
special  averment  shall  be  raised  by  it ;  but  if  J.  S.  be  of  my  blood,  and 
in  truth  the  covenant  was  made  for  the  advancement  of  his  blood,  he 
may  aver  that  the  covenant  was  in  consideration  thereof;  for  in  both 
these  cases  the  person  who  shall  take  the  use  is  certain  ;  and  that  such 
averment  may  be  taken  which  stands  with  the  deed,  although  it  be  not 
expressly  comprised  in  the  deed,  is  proved  b}'  a  case  adjudged  in  an 
assize  between  Villers  and  Heumont,  term.  Pasch.  3  &  4  Ph.  &  M. 
reported  by  Bendloes,  serjeant  at  law  ;  which  case  you  will  find  also 
Pasch.  3  «&  4  Ph.  &  M.  Dy.  fo.  146,  where  the  case  in  effect  was,  that 
George  Beamont  and  Jane  his  wife,  as  in  the  right  of  his  wife,  were 
seised  of  the  manor  of  Northall,  &c.  and  had  issue  "Will.  Beamont,  who 
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had  issue  Rich.  Beamont,  and  he  and  his  wife,  b}'  indenture  12  H.  8, 
between  them  of  the  one  part,  and  Rich.  Clark  of  the  other  part,  in 
consideration  of  £70  given  by  Rd.  Clark,  did  bargain  and  sell  the  land 
to  the  said  Rich.  Clark  for  30  years,  the  remainder  to  themselves  for 
their  lives,  the  remainder  to  Will.  Beamont  for  life,  the  remainder  to 
Rich.  Beamont  and  to  one  Collet  the  daughter  of  Rd.  Clark  in  tail,  &c. 
and  afterwards  a  recovery  was  had  to  the  same  uses ;  Rd.  Beamont 
and  Collet  did  intermarry ;  and  it  was  found  and  averred,  that  the 
said  indenture  was  made,  and  the  said  recovery  had  tarn  in  considera- 
tione  maritaf/ii  prced''  inter  RicK  Beamont  <Sb  Colletam,  habend'  tb 
celebrand'  (to  make  it  a  jointure  within  the  Statute  of  11  Hen.  7)  quam 
of  the  said  sum  of  £70,  and  it  was  adjudged,  that  although  there  was  a 
particular  consideration  mentioned  in  the  deed,  3-et  an  averment  in  the 
same  case  might  be  made  of  another  consideration  which  stood  with 
the  indenture,  and  which  was  not  contrary  to  it ;  a  fortiori  in  the  said 
cases,  for  in  the  deed  there  is  no  certain  consideration,  but  the  deed  is 
general  for  divers  good  considerat.  then  the  averment  that  the  bar- 
gainee gave  monc}',  &c.  or  that  tlie*covenantee  was  of  his  blood,  is  but 
an  explanation  and  particularizing  of  the  general  words  of  the  deed, 
which  include  every  manner  of  consideration,  and  in  all  the  said  cases 
the  matter  so  averred  is  traversable  and  issuable. 

Secondly',  it  was  resolved,  that  when  uses  are  raised  bj'  covenant  in 
consideration  of  paternal  love,  &c.  to  his  sons  and  daughters,  or  for 
the  advancement  of  any  of  his  blood  ;  and  after  in  the  same  indenture 
a  proviso  is  added,  that  the  covenantor  for  divers  good  considerat. 
may  make  leases  for  years,  &c.  that  the  covenantor  in  such  case  can- 
not make  a  lease  for  j'ears  to  his  son  or  daughter,  or  to  any  other  of 
his  blood  (much  less  to  an}'  other  person)  because  the  power  to  make 
leases  for  years  was  void  when  the  indenture  was  sealed  and  delivered ; 
for  the  covenant  upon  such  general  consideration  cannot  raise  the  use 
for  the  causes  afores.  and  no  particular  averment  can  be  taken  because 
his  intent  was  as  general  as  the  consideration  was,  and  his  intent  was 
not  at  the  time  of  the  delivery  of  the  deed  to  demise  to  an}'  person  in 
certain,  to  one  more  than  another,  but  to  demise  generally  to  whom  he 
pleased ;  and  therefore  his  power  to  make  leases  (the  uses  being 
created  and  raised  by  covenant  upon  the  considerations  aforesaid)  was 
void  ah  initio.  But  if  the  uses  had  been  limited  upon  a  recover}*,  fine 
or  feoffment,  in  that  case  there  needs  not  any  consideration  to  raise 
any  of  the  uses,  and  so  a  manifest  difference.  And  the  case  at  bar  is 
stronger,  because  the  proviso  which  gave  power  to  make  leases  will 
defeat  or  at  least  incumber  the  estates  vested  and  settled  upon  good 
considerations  in  strangers  by  the  covenants  of  the  same  indenture. 
So  note  a  difference  when  the  consideration  is  general,  and  the  cove- 
nant or  bargain  made  with  a  person  certain,  there  an  averment  accord- 
ing to  the  truth  of  the  case  may  be  taken  as  aforesaid ;  but  when  the 
consideration  is  general,  and  the  person  uncertain,  there  no  averment 
can  help:  and  therefore  if  I  for  divers  good  considerations  covenant 
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with  3'ou,  that  I  will  stand  seised  to  the  use  of  such  a  one  as  you  shall 
name,  now  although  you  name  my  son,  or  my  cousin,  yet  no  use  shall 
be  raised  thereby,  because,  for  the  generality  and  incertainty,  it  was 
void  in  initio^  and  never  could  be  made  good  to  any  purpose  after; 
and  no  averment  can  make  it  good,  or  reduce  it  to  any  certainty,  for 
the  intent  of  the  covenantor  was  as  general  as  his  words  were.  But  if 
I  covenant  with  you  that  in  consideration  of  fatherly  love,  or  for  the 
advancem.  of  my  blood,  I  will  stand  seised  to  the  use  of  such  of  my 
sous,  or  to  the  use  of  such  of  my  cousins  as  you  shall  name,  upon  the 
nomination  made  the  use  shall  be  raised,  for  there  the  consideration  is 
particular  and  certain,  and  the  person  by  matter  ex  post  facto  may  be 
made  certain.  3.  Upon  these  words  in  the  proviso  (other  considera- 
tions) it  was  held,  that  this  word  (other)  could  not  comprehend  any 
consideration  mentioned  or  expressed  in  the  indentures  before  the 
proviso ;  for  (other)  ought  to  be  other  in  nature,  quahty,  and  person, 
and  the  advancement  of  his  daughter  is  the  consideration  mentioned 
before.  4.  It  was  resolved,  that  the  said  limitation  of  1000  years 
was  as  well  against  the  intent  of  the  parties,  as  against  tlie  words 
of  the  proviso,  for  the  intent  and  scope  of  the  indentures  was  to  make 
distribution  of  his  lands  amongst  his  three  daughters,  and  the  heirs  of 
their  bodies ;  and  every  of  them,  upon  good  consideration  and  by 
agreement  between  their  parents,  had  her  portion  by  herself;  but  if 
this  limitation  for  1000  years  should  be  good,  it  would  rather  frustrate 
the  estate  of  the  other  sister,  and  defraud  the  intent  of  the  parties 
grounded  upon  a  consideration  of  marriage,  than  perform  and  pursue 
the  intent  and  meaning  of  the  proviso,  for  the  intent  of  the  proviso 
was  never  to  give  any  power  to  make  void  the  estates  of  the  other 
sisters;  but  it  appears  by  all  the  parts  of  the  indenture,  tliat  each 
daughter  should  be  advanced  equally  ;  and  so  this  limitation  for  1000 
years  without  any  rent  reserved  was  against  the  intent  and  meaning 
of  the  parties ;  it  seems  also  to  be  against  the  words  of  the  proviso, 
for  that  cannot  be  called  a  reasonable  consideration  which  tends  to  the 
subversion  of  the  estates  vested  and  settled  by  the  said  indentures 
upon  so  good  and  just  considerations  against  the  meaning  of  the 
parties.  After  the  said  resolution  of  the  justices  certified  into  the 
Court  of  Wards,  it  was  adjudged  in  the  Common  Pleas,  and  also 
affirmed  upon  a  writ  of  error  in  the  King's  Bench  in  an  action  upon  the 
case  brought  by  the  said  Anthony  Mildmay  against  Roger  Standish, 
because  the  said  Roger  had  said,  and  openly  published  that  the  said 
land  was  lawfully  assured  to  the  said  John  Talbot  and  Oliffe  his  wife 
for  1000  years,  and  that  they  were  lawfully  possessed  of  the  in- 
terest of  the  said  term,  whereas,  in  truth  the  said  land  was  not 
lawfully  assured  for  the  term  afores.  nor  were  the  said  John  Talbot 
and  Oliffe  lawfully  possessed  of  the  interest  thereof,  and  so  for  slander- 
ing of  the  estate  and  title  which  was  conveyed  to  his  wife  by  the  said 
indentures,  anO  sliowed  all  in  certainty,  and  how  he  was  prejudiced  by 
ihe  said  words,  ^i^  brought  tLie  said  action.     And  Standish  pleaded  the 

26 


402  egerton's  case. 

said  proviso  in  the  same  indentures,  and  the  said  limitation  for  1000 
years  by  the  said  will,  &e.  according  to  the  said  proviso  (as  he  pre- 
tended) by  virtue  whereof  he  said  the  saiil  Olilfe  had  an  interest  for 
1000  years,  and  justified  the  words  upon  wliich  the  plaintiff  demurred. 
And  it  was  adjudged,  that  the  action  upon  the  case  was  maintainable : 
and  in  this  case  two  points  were  resolved  in  both  the  courts  :  first,  that 
the  said  lease  for  the  causes  afores.  was  v<nd  in  law.  Secondly, 
although  de  facto  the  said  John  Talbot  and  Oliffe  had  a  limitation  of 
the  land  by  the  said  will  of  Sir  Henry  Shariugton  in  writing  for  1000 
years,  which  was  the  occasion  that  Standish,  being  a  man  not  learned 
in  the  law,  did  affirm  and  publish  that  OlilTe  had  a  term  for  1000 
years ;  yet  forasmuch  as  he  hath  taken  upon  him  the  knowledge  of 
the  law,  and  meddhug  with  a  matter  which  did  not  concern  him,  had 
published  and  declared,  that  Olitfe  had  a  good  estate  for  1000  years, 
in  slander  of  the  title  of  Mildmay,  and  thereby  had  prejudiced  the 
plaintiff,  as  appears  by  the  plaintiff's  declaration  ;  for  this  reason  the 
judgment  given  for  the  plaintiff  was  affirmed  in  the  writ  of  error ; 
et  ignorantla  juris  non  excusat. 


EGERTON'S     CASE. 

King's  Bench.     1619. 

[Reported  Cro.  Jac.  525.] 

Error  upon  a  judgment  in  the  Common  Pleas  in  a  writ  of  covenant. 
Two  errors  were  assigned.  First.  For  that  a  fine  being  levied  by  in- 
denture, declared  the  use  to  be  to  the  wife  of  J.  S.,  and  the  Court  of 
Common  Pleas  adjudged  it  to  be  an  estate  for  life,  whereas  it  is  not  so 
expressed.  And  as  to  that  point  the  judgment  was  affirmed,  for  Dod- 
ERiDGE  said,  although  the  fine  be  but  as  a  grant,  yet  an  estate  for  liffc 
may  pass.      Vide  1  Co.  106,  Shelly' s  Case} 

Leake,  Digest  of  Land  Law,  112,  113.  The  limitation  of  uses  is  not 
restricted  by  the  doctrines  of  common  law  concerning  the  seisin  ;  and, 
therefore,  a  use  for  a  freehold  estate  may  be  limited  to  arise  i)i  futuro 
or  upon  a  contingency  without  any  prior  limitation  to  support  it  as  a 
remainder.     Thus  a  conveyance  of  tlie  immediate  legal  possession  may 

1  The  decision  on  the  other  error  assigned  is  omitted. 

"  And  he  [Walmeslet,  J.]  said  tiisit  if  a  man  before  the  Statute  of  27  Hen.  8  had 
bargained  his  land  for  money  generally,  without  these  words,  'his  heirs,' the  Chan- 
cellor would  oblige  him,  according  to  conscience  and  the  intent  of  the  parties,  in  re- 
gard of  the  value,  to  have  executed  an  estate  in  fee,  and  that  was  so  long  as  uses  were 
things  merely  in  trust  and  confidence  ;  but  the  uses  since  the  Statute  are  transferred 
and  made  into  an  estate  in  tlie  land  ;  and  therefore  he  said  that  if  after  the  Statute 
he  bargain  and  sells  the  land  to  one  generally  for  money,  he  hath  but  an  estate  for 
life."     Corbet's  Case,  1  Co.  83  b,  87  b.  (1000). 
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be  made  to  the  use  of  a  person  and  his  heirs,  after  four  years,  or  aftci 
the  death  of  the  grantor,  or  to  such  uses  as  the  grantor  shall  appoint  I)y 
will.  1  Sanders  on  Uses,  136;  Gilbert  on  Uses,  by  Siigden,  153,  161  ; 
Clere's  Case,  6  Co.  18  a;  Davies  v.  Speed,  2  Salk.  675,  ^jer  Holt,  C.  J. 
So,  a  bargain  and  sale  might  be  made  to  the  use  of  another  after  four 
years ;  so,  a  covenant  to  stand  seised  to  the  use  of  another  after  t!ie 
covenantor's  death.  Eoe  v.  Tranmer,  2  Wils.  75  ;  Doe  v.  Prince,  20 
L.  J.  C.  P.  223. 

In  all  such  cases  of  uses  to  arise  infaturo,  the  use,  being  undisposed 
of  except  at  the  time  or  in  the  event  specified,  results  or  remains  in  the 
grantor  or  covenantor  in  fee  simple  as  before,  until  the  future  use  arises 
to  displace  it;  the  use  does  not  result  or  remain  for  a  particular  estate 
only,  so  as  to  convert  such  limitations  into  remainders.  Bacon  on  Uses, 
Rowe's  ed.,  note  (137)  ;  Gilbert  on  Uses,  by  Sugden,  101,  162 ;  1  Hayes 
Conv.  464,  App.  ii.  2,  on  Resulting  Uses. 

A  future  estate  in  the  use  may  also  be  limited  to  take  effect  in  substi- 
tution or  defeasance  of  a  previously  limited  estate,  and  even  of  an  estate 
in  fee  simple ;  for  the  rules  of  common  law,  not  admitting  of  any  future 
limitations  sliifting  the  freehold  except  by  way  of  remainder,  nor  of  any 
limitations  after  an  estate  in  fee  simple,  had  no  application  to  the  use. 
A  marriage  settlement  is  a  well-known  instance  of  such  limitations  ; 
where  the  use  is  first  limited  to  the  settlor  in  fee,  and,  upon  the  marriage 
taking  place,  then  to  the  uses  of  the  settlement.  1  Sanders  Uses,  143  ; 
Gilbert  on  Uses,  by  Sugden,  153. 

Future  uses  of  the  above  kinds,  including  all  such  as  are  not  limited 
by  way  of  remainder,  are  called  sj^ringing  or  shifting  uses,  the  foruier 
term  more  especially  denoting  those  that  arise  or  spring  up  without  any 
prior  limitation;  the  latter  denoting  those  that  shift  the  use  in  sulistitu- 
tion  of  a  prior  estate.  Sugden's  note  to  Gilbert  on  Uses,  152.  Being 
executed  by  the  Statute,  they  made  a  great  advance  upon  the  common 
lavr  in  the  limitation  of  future  estates.^ 

XoTE.  —  "  At  common  law  a  man  coiilJ  not  limit  a  remainder  to  himself,  nor  couKl 
he  limit  it  to  his  lieirs,  for  Jiii us  est  pars  pnlris ;  see  Champernon's  Case,  4  H.  G,  19  b. 
pi.  B  ;  Earl  of  Bedford's  Case,  Mo.  718.  Tiierefore,  if  a  lease  were  made  to  A.  for  lite, 
remainder  to  tlie  right  heirs  male  of  the  body  of  tlie  lessor,  remainder  to  tlie  right  iieirs 
of  tlie  lessor  for  ever,  the  limitations  to  the  heirs  would  be  void,  because  the  donor 
could  not  make  his  right  heir  a  purchaser  without  departing  with  the  whole  fee-simple 
out  of  his  person.  Greswold's  Case,  Dy.  156  a,  pi.  24.  So  if  a  man  makes  a  lease  for 
life,  the  remainder  to  himself  in  tail  or  in  fee,  the  remainder  is  void.  But  as  Lord 
C.  J.  Hale  observed,  in  all  cases  toucliing  uses  there  is  great  difference'between  a 
feoffment  to  uses,  a  covenant  to  stand  seised,  and  a  conveyance  at  the  common  law. 
If  a  man  by  feoffment  to  uses  conveys  lands  to  the  use  of  J.  S.  for  life,  he  may  remit 
the  use  to  himself  and  the  heirs  male  of  his  bi>dy  by  the  same  deed,  and  so  alter  that 
which  was  before  a  fee-simple,  and  turn  it  into  another  estate ;  but  if  A.  gives  land  to 
B.  for  life,  remainder  to  A.  and  the  heirs  male  of  his  body,  because  a  man  cannot  give 
to  himself,  the  remainder  is  void,  for  a  man  cannot  convey  to  himself  by  a  convey- 
ance at  the  common  law.  1  Ventr.  377,  378.  And  in  Soutlicot  and  Stowel,  2  Mod.  207, 
the  court  held,  that  though  at  the  common  law  a  m.an  cannot  be  donor  and  douee 

1  See  also  Leake,  350-352. 
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HEELIS   V.   BLAIN. 
Common  Pleas.    1864. 

[Reported  18  C.  B.  N.  S.  90.] 

Appeal^  from  the  decision  of  a  revising  barrister  disallowing  the 
claim  of  the  appellant,  Arthur  Heelis,  to  have  his  name  retained  on  the 
list  of  voters  for  the  township  of  Pendleton.  In  1839,  by  indentures  of 
lease  and  release,  land  was  conveyed  to  Spencer  in  fee  to  the  use,  in- 
tent, and  purpose  that  John  Robinson,  his  heirs  and  assigns,  should  and 
might  have,  receive,  and  take  from  said  land  a  yearly  rent  of  £50,  by 
half-yearly  payments,  on  June  24  and  December  25,  and  to  further  uses. 
Robinson,  in  1862,  granted  the  rent-charge  to  Stephen  Heehs  and  his 
heirs;  and  on  January  27,  1864,  Stephen  Heelis  granted  it  to  John 
Heelis  and  his  heirs,  to  the  use  of  the  said  John  Heelis  and  five  other 
persons  and  their  respective  heirs,  as  tenants  in  common.  Of  these 
persons  the  appellant  was  one. 

The  half-year's  rent  which  became  due  June  24,  1864,  being  the  first 
which  became  due  after  the  execution  of  the  indenture  of  January  27, 
1864,  was,  on  July  8,  paid  to  the  said  John  Heelis,  for  himself  and  the 
said  five  other  persons,  and  he  paid  their  shares  over  to  the  others 
at  various  times  between  July  8  and  July  30.  No  part  of  the  rent- 
charge  was  paid  after  January  27,  1864,  until  the  rent-charge  due  June 
24  was  paid. 

without  he  part  with  the  whole  estate,  yet  it  is  otherwise  upon  a  conveyance  to  uses; 
and  see  Co.  Lit.  22  b. 

"  The  student  must  cautiously  observe,  that  in  these  cases  the  rules  of  law  still 
remain  in  full  force,  as  applicable  to  common  law  conveyances,  by  which  the  estates 
are  created  at  once,  and  not  served  out  of  the  seisin  of  the  feoffee.  The  Statute  has 
given  one  conveyance  the  same  operation  which  two  formerly  had,  and  therefore  con- 
sidering a  conveyance  to  uses  as  having  a  double  operation,  the  strict  rules  of  law 
remain,  even  in  regard  to  them.  This,  however,  at  first  sight  does  not  appear  to  be 
the  case  on  a  covenant  to  stand  seised,  for  a  man  may  covenant  to  stand  seised  to 
the  use  of  himself  in  tail,  and  the  use  will  be  served  out  of  his  own  seisin,  and  trans- 
ferred into  a  possession  by  the  Statute.  But  there  is  no  solid  distinction  between 
this  case  and  the  others  ;  for  immediately  after  the  execution  of  the  covenant,  equity 
supplies  a  common  law  conveyance  by  holding  the  covenantor  himself  to  be  a  trus- 
tee, and  to  stand  seised  to  the  use  :  on  this  seisin  the  Statute  attaches,  and  thus  the 
use  takes  effect  as  a  legal  estate,  although  the  owner  did  not  actually  depart  with  any 
portion  of  the  estate,  much  less  the  fee  out  of  himself.  It  should  be  remembered,  that 
the  omission  of  a  few  words  in  a  conveyance  will  call  tliis  important  distinction  into 
action.  If  a  man  makes  a  feoffment  at  once  to  A.  for  life,  remainder  to  himself  in 
tail,  the  deed  would  operate  purely  at  common  law,  and  the  remainder  would  be  void  ; 
but  if  the  feoffment  were  made  to  A.  and  his  heirs,  to  the  use  of  A.  for  life,  remainder 
to  the  feoffor  in  tail,  the  remainder  would  be  good, — at  law  the  entire  fee-simple 
would  vest  in  A.,  in  equity  A.  would  be  seised  to  the  uses,  and  the  Statute  operating 
on  this  seisin  would  clothe  the  uses  witli  the  legal  estate."  Gilb.  Uses  (Sugden's  ed.), 
150-152,  note. 

1  This  short  statement  is  submitted  for  that  in  the  report. 
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It  was  objected  to  the  claim  of  the  appellant  that  he  had  not  been  in 
the  actual  possession  or  in  the  receipt  of  the  rent  for  his  own  use  for 
six  months  next  previous  to  the  last  day  of  July,  as  required  bv  St.  2 
Wm.  IV.  c.  45,  §  26  ;  and  on  this  ground  the  revising  barrister  dis- 
allowed the  claim. 

Joshua  Williams^  for  the  appellant. 

Keane,  Q.  C,  for  the  respondent. 

Erle,  C.  J.  I  am  of  opinion  that  the  revising  barrister  is  wrong, 
and  tliat  the  claimant  is  entitled  to  be  registered.  He  claimed  to  have 
been  in  the  actual  possession  of  a  share  of  a  rent-charge  for  six  calen- 
dar months  before  the  31st  of  July;  and  it  appears  that  more  than  six 
months  before  that  day  a  rent-charge  of  £50  which  had  been  created  by 
the  owners  in  fee-simple  of  certain  land  in  Pendletou^in  1839,  was  con- 
veyed by  Stephen  Heelis,  to  whom  it  had  come  by  various  mesne 
assignments,  to  John  Heelis  and  his  heirs,  to  the  use  of  the  claimant 
and  five  other  persons  as  tenants  in  common.  No  payment  on  account 
of  the  rent-charge  was  due  or  paid  to  the  claimant  and  the  other  five 
persons  until  after  the  24th  of  June,  1864  ;  and,  if  it  had  been  the  case 
of  a  conveyance  at  common  law,  without  the  aid  of  the  Statute  of 
Uses,  it  is  clear  from  Sayden,  app.,  The  Ooerseers  of  Ticerton,  resp., 
4  C.  B.  1 ;  1  Lutw.  Reg.  Cas.  510,  that  there  would  have  been  no 
actual  receipt  of  the  rent-charge  so  as  to  entitle  the  claimant  to  be 
registered.  But  the  conveyance  under  which  the  party  claims  here 
is  a  conveyance  operating  by  the  Statute  of  Uses  ;  and  the  1st  sec- 
tion of  that  Statute  enacts,  that,  where  any  person  shall  be  seised  of 
(amongst  other  things)  any  rent,  &c.,  in  trust  for  any  other  person,  &c., 
the  cestui  que  trust  shall  have  lawful  seisin  and  possession  of  the  same. 
The  Statute  2  W.  4,  c.  45,  §  26,  enacts  that  no  person  shall  be  regis- 
tered in  any  year  in  respect  of  his  estate  or  interest  in  any  lands  or 
tenements,  &c.,  unless  he  shall  have  been  in  the  actual  possession 
thereof,  or  in  the  receipt  of  the  rents  and  profits  thereof,  for  his  own 
use,  for  six  calendar  months,  &c.  The  27  H.  8,  c.  10,  §  1,  sajs,  that, 
where  any  person  is  seised  of  a  rent  to  the  use  of  any  other  person,  the 
person  who  has  the  use  shall  stand  seised  in  possession  of  such  rent  to 
all  intents  and  purposes  in  the  law.  I  am  of  opinion  that  the  word 
"  possession"  has  a  technical  meaning,  and  that  the  Legislature  in  the 
time  of  Henry  8  and  the  Legislature  in  the  time  of  William  4  attached 
the  same  meaning  to  the  words  "actual  possession,"  and  that  a  con- 
veyance under  the  27  H.  8,  c.  10,  gives  the  cest^ci  que  use  the  actual 
possession  which  is  required  to  constitute  a  qualification  under  the  2 
\y.  4,  c.  45,  §  26.  It  is  said  that  the  mereh'  interposing  an  use  is  an 
evasion  of  the  Statute.  But  I  attach  no  weight  to  that  argument,  be- 
cause the  two  cases  which  have  held  that  actual  receipt  of  the  rent  is 
essential  to  perfect  the  right  to  be  registered,  sliow  that  the  handing 
over  anything  in  the  name  of  the  rent  would  afford  less  facility  of  proof 
than  the  production  of  a  deed  operating  by  virtue  of  the  Statute  of 
Uses,  which  has  been  put  in  practice  thousands  of  times  since  the  time 
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of  HeniT  8.  So  far,  therefore,  as  regards  the  Statute.  Then,  as  to  the 
authorities,  Mr.  Williams  has  invited  our  attention  to  some  which  arc 
entitled  to  the  very  highest  respect.  In  Anonymous,  Cro.  Eliz.  46,  is  a 
resolution  of  divers  justices  that  cestui  que  use  at  this  day  is  immedi- 
ately and  actually  seised  and  in  possession  of  the  land,  so  as  he  ma}' 
have  an  assise  or  trespass  before  entry  against  a  stranger  wlio  enters 
without  title;  and  this  by  the  words  of  the  27  H.  8,  c.  10,  viz.,  "  that 
cestui  que  use  shall  stand  and  be  seised,"  &c.  And,  though  the  report 
is  short,  it  is  not  the  less  valuable,  for,  often  in  the  reports  of  that  dav" 
the  most  important  propositions  are  laid  down  in  four  or  five  lines,  and 
certainh'  lose  no  force  by  reason  of  their  conciseness.  Then,  again,  we 
have  Bacon's  Readings  upon  the  Statute  of  Uses,  which  is  also  entitled 
to  very  great  respect.  So,  Chief  Baron  Comyns,  whose  great  work 
stands  high  in  the  estimation  of  every  one  in  the  profession,  and  wlio 
is  the  universal  referee  for  almost  every  proposition,  la^'s  it  down,  — 
title  Uses  (I.),  —  that,  "  by  the  Statute  27  H.  8,  c.  10,  cestui  que  use  is 
immediately  seised  and  in  actual  possession,  and  therefore  shall  have 
assise  or  trespass  against  a  stranger  before  entry;"  adopting  the  dic- 
tion in  Cro.  EHz.  46.  Then  we  have  the  authority-  of  Co.  Lit.  315  a, 
and  Butler's  note,  which  seems  to  me  to  involve  the  whole  of  the  learn- 
ing contained  in  the  judgment  of  Tindal,  C.  J.  in  Murray,  app., 
Thorniley,  resp.,  2  C.  B.  217;  1  Lutw.  Reg.  Cas.  496.  Butler's  note 
l)oints  out  the  distinction  between  the  conveyance  of  a  rent  at  common 
law  and  the  limitation  of  a  rent  as  an  use  under  the  Statute.  Then,  I 
take  notice  of  that  which  is  not  strictly-  authority',  viz.,  Cruise's  Digest, 
vol.  3,  p.  274,  §  15,  and  Burton's  Compendium  of  the  Law  of  Real 
Property,  §  1116  ;  and  I  think  I  am  warranted  in  so  doing,  since  it  is  a 
main  ground  of  Lord  Eldon's  judgment  in  the  Britton  Ferry  Case  that 
the  practice  of  conveyancers  is  to  be  taken  notice  of  b}'  those  who  ad- 
minister the  law,  —  a  ver}'  wise  and  salutary  principle  ;  for,  according 
to  my  experience,  the  persons  intrusted  with  that  branch  of  the  law 
have  ever  been  remarkable  for  ability  and  learning :  and  the  argument 
which  we  have  heard  this  day  satisfies  me  that  the  mantle  of  those 
great  men  has  not  descended  upon  unworth}'  shoulders. 

Keating,  J.  I  also  am  of  opinion  that  the  decision  of  the  revising 
barrister  in  this  case  was  wrong ;  l)ut  I  feel  bound  to  add,  that,  if  I 
had  been  called  upon  to  decide  the  point,  unaided  by  the  light  of  the 
able  argument  we  have  heard  this  day,  I  should  have  come  to  the  same 
conclusion.  Mr.  Williams  has  satisfied  me  that  there  is  a  clear  dis- 
tinction between  the  grant  of  a  rent-charge  at  common  law  and  a  grant 
operating  by  virtue  of  the  Statute  of  Uses.  The  26th  section  of  the 
Reform  Act  enacts  that  no  person  shall  be  registered  in  an}'  year  in 
respect  of  his  estate  or  interest  in  any  lands  or  tenements,  as  a  free- 
holder, &c.,  unless  he  shall  have  been  in  the  actual  possession  thereof, 
or  in  the  receipt  of  the  rents  and  profits  thereof,  for  his  own  use, 
for  six  calendar  months  at  least  next  previous  to  the  last  day  of  July 
in  such  year.     In  Murray,  app.,  TJioriiiley,  resp.,  2  C.  B.  217;  1  Lutw. 
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Reg.  Cas.  496,  it  was  held  that  a  grant  of  a  rent-charge  at  common  law 
did  not  give  the  grantee  a  right  to  he  registered  under  that  provision 
unless  he  had  been  in  actual  receipt  of  the  rent  for  the  prescribed  period. 
The  Chief  Justice  founds  his  judgment  in  that  case  upon  the  very  au- 
thorities which  have  been  brought  before  us  to-da}'.  He  cites  the  235th 
section  of  Littleton  :  "  And  so  it  is,  if  a  man  grant  by  his  deed  a  yearly 
rent  issuing  out  of  his  land  to  anotlier,  &c.,  if  the  grantor  thereafter  pa}' 
to  the  grantee  a  penn}-  or  a  halfpenny  in  name  of  seisin  of  the  rent, 
then,  if  after  the  next  day  of  payment  the  rent  be  denied,  the  grantee 
may  have  an  assise,  or  else  not,  &c."  Lord  Coke,  exemplifying  his 
own  doctrine  that  there  is  often  virtue  in  an  etcetera,  explains  what 
that  means,  thus:  "  By  this  «fec.  is  implied  that  the  grant  and  delivery 
of  the  deed  is  no  seisin  of  the  rent ;  and  that  a  seisin  in  law,  which  the 
grantee  hath  by  the  grant,  is  not  sufficient  to  maintain  an  assise  or  any 
other  real  action,  but  there  must  be  an  actual  seisin."  Mr.  Williams 
admits  that  the  actual  possession  spoken  of  in  the  Reform  Act  must  be 
such  an  actual  possession  as  would  have  entitled  the  party  to  maintain 
an  assise.  Tlien  we  find  from  the  Anonymous  Case  in  Cro.  Eliz.  46, 
■ —  which  certainly  derives  additional  authority  from  being  cited  hy 
Chief  Baron  Comyns,  —  that,  "  by  the  Statute  27  H.  8,  c.  10,  cestui 
que  use  is  immediately  seised  and  in  actual  possession,  and  therefore 
shall  have  assise  or  trespass  against  a  stranger  before  entry."  That 
therefore  brings  this  case  precisely  within  the  ground  upon  which  Mur- 
ray, app.,  Thorniley^  resp.,  was  decided,  and  establishes  the  distinc- 
tion between  the  grant  o*f  a  rent-charge  at  common  law,  and  a  grant 
under  the  Statute  of  Uses.  Upon  these  grounds  I  am  of  opinion  that 
the  revising  barrister  took  an  eri-oneous  view  of  this  case,  and  conse- 
quently that  his  decision  must  be  reversed. 

Williams  asked  for  costs. 

Erle,  C.  J.  Whore  the  decision  is  in  favour  of  the  appellant,  no 
costs  are  allowed.  But,  where  the  decision  is  in  favour  of  the  respond- 
ent, the  geyieral  rule  is  to  give  him  his  costs,  —  the  court  reserving  to 
itself  the  right  to  modify  the  rule  as  the  circumstances  of  each  case  may 
seem  to  them  to  render  it  expedient.^  Decision  reversed. 

1  See  Sammes's  Case,  13  Co.  54 ;  Orme's  Case,  L.  R.  8  C.  P.  281 ;  Hadfield's  Case. 
L.  11.  8  C.  P.  306.  "  The  third  word  is  the  word  other ;  for  the  Statute  meant  not  to 
cross  the  common  law.  Now  at  this  time  uses  were  grown  to  such  a  familiarity,  as 
men  could  not  think  of  possession,  but  in  course  of  use  ;  and  so  every  man  was  seised 
to  his  own  use  as  well  as  to  the  use  of  others  ;  therefore  because  statutes  would 
not  stir  nor  turmoil  possessions  settled  at  common  law,  it  putteth  in  precisely  this 
word,  other,  meaning  the  divided  use,  and  not  the  conjoined  use  ;  and  this  cansetli 
the  clause  of  joint  feoffees  to  follow  in  a  branch  by  itself;  for  else  that  case  had  been 
doubtful  upon  this  word,  other."    Bacon,  Uses,  43. 
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WITHAM  V.  BROONER. 

Supreme  Court  of  Illinois.     1872. 

[Rejwrted  63  III.  344.] 

Appeal  from  the  Circuit  Court  of  Mason  county  ;  the  Hon.  Charles 
Turner,  Judge,  presiding. 

This  was  a  suit  in  ejectment,  brought  by  Witham  against  Brooner. 
It  appears  that  Summers  and  wife  made  a  deed  to  the  land  in  question 
to  Thomas  Hallowbush,  "in  trust  for  White  and  Smith  forever"  — 
being  a  naked  trust,  imposing  no  duties,  payment  of  debts  nor  taxes, 
control  or  otherwise  upon  the  trustee.  Smith  and  wife,  afterwards, 
without  the  agency  or  concurrence  of  Hallowbush,  trustee,  sold  by  deed 
to  Witham.  The  record  shows  possession,  but  no  claim  of  title  in 
Brooner.  The  case  comes  to  this  court  upon  exception  to  the  ruling  of 
the  court  below  refusing  to  permit  the  reading  in  evidence  of  the  deed 
from  Smith  and  wife  to  Witham. 

Messrs.  Dearborn  &  Cam2yhell,  for  the  appellant, 

Messrs.  Lacey  &  Wallace,  for  the  appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

The  refusal  to  admit  in  evidence  the  deed  to  Hallowbush  is  the  only 
error  assigned. 

The  deed  was  executed  to  Hallowbush  "in  trust  for  White  and 
Smith."  The  trustee  had  no  trusts  to  execute  —  no  duties  to  perform. 
He  was  a  mere  naked  trustee. 

One  of  the  cestais  que  trust  had  executed  a  deed  to  the  same  land  to 
the  plaintiff  below,  under  which  he  claimed  title. 

In  whom  was  the  legal  estate,  by  operation  of  the  deed  to  Hallow- 
bush—  the  trustee  or  the  cestuis  que  trust  f 

Our  statute  is  a  substantial  re-enactment  of  the  Twent^'-seventh 
Statute  of  Henry  VIII.  — usually  termed  the  Statute  of  Uses.  Leaving 
out  some  of  the  verbiage,  it  enacts  that  when  any  person  shall  be  seized 
of  any  lands,  to  the  use,  confidence  or  trust  of  any  other  person,  by  any 
bar^^ain,  sale,  agreement  or  otherwise,  in  such  case  all  persons  that  have 
such  use  or  trust  in  fee  simple  shall  be  seized,  deemed  and  adjudged  in 
lawful  seizin,  estate  and  possession  of  and  in  the  same  land,  to  all  in- 
tents, in  law,  as  they  shall  have  in  the  use  or  trust  of  and  in  the  same. 
Rev.  Stat.  1845,  p.  103,  sec.  3. 

The  clear  and  positive  language  of  the  statute,  aided  by  the  first  sec- 
tion of  the  same  act,  unmistakably  determines  the  question.  The  per- 
son having  the  use  shall  be  adjndged  to  be  in  lawful  seizin,  estate  and 
possession.  No  language  could  more  aptly  stamp  the  character  of  the 
title.  « 

Livery  of  seizin  is  abolished  by  the  first  section  of  the  Conveyance 
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Act,  and  the  title  is  thereby  absohitely  vested  in  the  donee,  grantee, 
bargainee,  etc.,  independently  of  the  Statute  of  Uses.  Hence,  under 
this  statute,  a  deed  in  the  form  of  a  bargain  and  sale  must  be  regarded 
as  having  the  force  and  effect  of  a  feofment ;  and  under  the  Statute  of 
Uses,  a  feofment  to  A.,  for  the  use  of  or  in  trust  for  B.,  would  pass  the 
legal  title  to  B.  In  a  deed  purely  of  bargain  and  sale,  independently 
of  the  first  section  of  the  Conveyance  Act,  the  rule  would  be  different, 
and  the  title  would  vest  in  the  bargainee.  Without  the  first  section, 
the  legal  title  would  be  in  the  trustee,  in  this  case  ;  but  as  the  trust  was 
a  passive  one,  the  deed  operated  as  a  feofment  would  at  common  law, 
and  vested  the  legal  title  in  the  cestuis  que  trust,  by  virtue  of  the  Statute 
of  Uses.  Thus  the  statute  executes  itself.  It  conveys  the  possession 
to  the  use,  and  transfers  the  use  to  the  possession  ;  and  by  force  of  the 
statute  the  cestuis  que  trust  had  the  lawful  seizin,  estate  and  possession. 

The  three  things  necessary  to  bring  this  estate  within  the  operation 
of  the  statute  did  concur.  There  was  a  person  seized  to  a  use  ;  a 
cestui  que  use  ;  and  a  use  in  esse.  The  use  was  then  executed,  and  the 
statute  operated.  There  was  nothing  in  the  deed  to  prevent  the  execu- 
tion of  the  use.  There  was  nothing  to  be  done  by  the  trustee  to  make 
it  necessary  that  he  should  have  the  legal  estate.  There  was  to  be  no 
payment  of  rents  and  profits  to  another,  or  debts,  or  taxes.  The  stat- 
ute operated  instantly,  and  vested  the  legal  estate  in  the  cestuis  que 
trust. 

All  the  authorities  sustain  this  view. 

Blackstone  says  that  previous  to  the  enactment  of  Twenty-seventh 
Henry  VIII,  abundance  of  statutes  had  been  provided  which  tended  to 
consider  the  cestici  que  use  as  the  real  owner,  and  that  this  idea  was  carried 
into  full  effect  by  the  Twenty-seventh  Henry  VIII,  called,  in  convey- 
ances and  pleadings,  the  Statute  for  Transferring  Uses  into  Possession  ; 
that  the  statute  annihilated  the  intervening  estate  of  the  feofee,  and 
changed  the  interest  of  the  cestui  que  use  into  a  legal  instead  of  an 
equitable  ownership ;  and  that  the  legal  estate  never  vests  in  the  feofee 
for  a  moment,  but  is  instantaneously  transferred  to  the  cestui  que  use, 
as  soon  as  the  use  is  declared.     Book  2,  332-333,  Black.  Com. 

Cruise,  in  his  Digest  of  the  Law  of  Real  Property  (Green.  Ed.  1  Vol. 
top  p.  313,  sec.  34),  says  when  the  three  circumstances  concur,  necessary 
to  the  execution  of  a  use,  "  the  possession  and  legal  estate  of  the  lands 
out  of  which  the  use  was  created  are  immediately  taken  from  the  feofee 
to  uses,  and  transferred,  by  the  mere  force  of  the  statute,  to  the  cestui 
que  use.  And  the  seizin  and  possession  thus  transferred  is  not  a  seizin 
and  possession  in  law  onlj',  but  are  actual  seizin  and  possession  in  fact 
—  not  a  mere  title  to  enter  upon  the  land,  but  an  actual  estate. 

See  also  Smith  Real  and  Per.  Prop.  155  ;  1  Land  Uses,  119;  2  Wash. 
Real  Prop.  120,  1  Ed. ;  4  Kent  Com.  288  et  seq. ;  Webster  v.  Cooper, 
14  How.  (U.  S.)  488  ;  Barker  v.  ^eat,  2  Mod.  250. 

We  are  of  opinion  that  the  legal  estate  was  in  the  cestuis  que  trust, 
and  that  the  rejected  deed  was  admissible. 


410  tyrrel's  case. 

The   cases   referred   to   in   this  court  are  not  in  conflict  with  our 
conclusion. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed} 


SECTION  VI. 

USES   NOT   EXECUTED    BY   THE   STATUTB. 

NOTE.     1544. 

[Reported  Bro.  Ab.  Feoff,  al  Uses,  52.] 

A  MAN  makes  a  feoffment  in  fee  to  his  own  use  for  the  term  of  his 
life,  and  that  after  his  decease  J.  N.  shall  take  the  profits ;  this  makes 
a  use  in  J.  N.  Otherwise  if  he  sa3-s  that  after  his  death,  the  feoffees 
shall  take  the  profits  and  deliver  them  to  J.  N.,  this  does  not  make  a 
use  in  J.  N.,  for  he  never  has  them  unless  by  the  hands  of  the  feoffees. 


TYRREL'S   CASE. 
Court  of  Wards.     1557. 

[Reported  Dyer,  155.] 

Jane  Ttrrel,  widow,  for  the  sum  of  four  hundred  pounds  paid  by 
G.  Tyrrel  her  son  and  heir  apparent,  by  indenture  enrolled  in  chancery 
in  the  4th  j'ear  of  E.  6,  bargained,  sold,  gave,  granted,  covenanted, 
and  concluded  to  the  said  G.  Tyrrel  all  her  manors,  lands,  tenements, 
&c.  to  have  and  to  hold  the  said  &c.  to  the  said  G.  T.  and  his  heirs 
for  ever,  to  the  use  of  the  said  Jane  during  her  life,  without  impeach- 
ment of  waste ;  and  immediately  after  her  decease  to  the  use  of  the 

1  See  Doe  Snyder  v.  Masters,  8  U.  C.  Q.  B.  65. 

Note.  —  Scintilla  Juris.  "  The  mode  of  operation  of  the  Statute  with  future  uses, 
when  limited  by  way  of  contingent  remainders  or  as  springing  or  shifting  uses,  for- 
merly caused  much  perplexity  and  difference  of  opinion.  The  Statute  seemed  to  ex- 
haust the  seisin  in  serving  the  prior  vested  uses,  so  as  to  leave  none  to  serve  such 
future  uses  as  and  when  they  should  arise.  To  meet  this  difficulty  it  was  conceived 
tliat  there  remained  in  the  grantees  to  uses  a  possibility  of  seisin,  becoming  an  actual 
seisin  when  the  executory  uses  required  it.  This  was  the  celebrated  docti'Jne  of  the 
scintilla  juris,  as  this  possibility  of  seisin  was  called.  The  only  practical  bearing  of 
this  doctrine  lay  in  the  suggestion  that  the  scintilla  juris  might  be  dealt  with  in  a 
manner  to  risk  the  safety  of  the  dependent  uses. 

"  After  much  abstruse  speculation  concerning  the  nature  of  the  statutory  process, 
the  result  generally  accepted  seems  to  have  been  that  it  immediately  convert'id  uses 
of  all  admissible  kinds  into  legal  limitations  in  a  manner  quite  beyond  the  power  or 
control  of  the  grantees  to  uses,  and  tliat  the  latter  were  merely  formal  instruments 
for  carrying  the  legal  title  to  the  uses."     Leake,  Dig.  Land  Law,  116. 

See  Sugd.  Pow.  (7th  ed.)  c.  1,  §  3. 
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said  G.  T.  and  the  heirs  of  his  body  lawfully  begotten,  and  in  default 
of  such  issue,  to  the  use  of  the  heirs  of  the  said  Jane  forever.  Quaere 
well  whether  the  limitation  of  those  uses  upon  the  hahendion  are  not 
void  and  impertinent,  because  an  use  cannot  be  springing,  drawn,  or 
reserved  out  of  an  use,  as  appears  jori'ma/acie  I*  And  here  it  ought  to 
be  first  an  use  transferred  to  the  vendee  before  that  any  freehold  or 
inheritance  in  the  land  can  be  vested  in  him  by  the  enrolment,  &c. 
And  this  case  has  been  doubted  in  the  Common  Pleas  before  now  ; 
ideo  qucere  legem.  But  all  the  judges  of  C.  B.  and  Saunders,  Chief 
Justice,  thought  that  the  limitation  of  uses  above  is  void,  &c.  for  sup- 
pose the  Statute  of  Enrolments  [cap.  16]  had  never  been  made,  but 
only  the  Statute  of  Uses  [cap.  10],  in  27  H.  8,  then  the  case  above 
could  not  be,  because  an  use  cannot  be  engendered  of  an  use,  &c.  See 
M.  10  &  11  Eliz.  t  fol. 
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Chancery.     1700. 

[Reported  1  Eq.  Cas.  Ab.  383,  note.] 

But  notwithstanding  this  statute,  there  are  three  waj'S  of  creating  an 
use  or  a  trust,^  which  still  remains  as  at  common  law,  and  is  a  creature 
of  the  court  of  equity,  and  subject  only  to  their  controul  and  direction  : 
1st,  Where  a  man  seised  in  fee  raises  a  term  for  years,  and  limits  it  in 
trust  for  A.  &c.  for  this  the  statute  cannot  execute,  the  termor  not 
being  seised.^  2dly,  Where  lands  are  limited  to  the  use  of  A.  in  trust 
to  permit  B.  to  receive  the  rents  and  profits  ;  for  the  statute  can  only 
execute  the  first  use.  3dly,  Where  lands  are  limited  to  trustees  to  re- 
ceive and  pay  over  the  rents  and  profits  to  such  and  such  persons  ;  for 
here  the  lands  must  remain  in  them  to  answer  these  purposes ;  and 
these  points  were  agreed  to. 


COOPER  V.   FRANKLIN. 
King's  Bench.     1616. 

[Reported  Cro.  Jac.  400.] 
Ejectment.     Upon  a  special  verdict,  for  lands  in  Phelpham,  the  case 
was,  John  Walter  was  seised  of  those  lands  in  fee,  and  made  a  feoff- 

1  The  modern  trust,  as  distinguished  from  the  use  executed  by  the  Statute,  fornas 
the  subject  of  a  separate  course  and  of  text-books. 

2  Bacon,  Uses,  42.  The  second  word  material  is  the  word  seised:  this  excludes 
chattels.  The  reason  is,  that  the  Statute  meant  to  remit  the  common  law,  Chattels 
might  ever  pass  by  testament  or  by  parol ;  therefore  the  use  did  not  pervert  them. 
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ment  of  them  to  Thomas  "Walter,  habendum  to  him  and  his  heirs  of  his 
body,  to  the  use  of  him  and  his  heirs  and  assigns  for  ever.  The  ques- 
tion was,  Whether  Thomas  Walter  had  an  estate  in  fee  tail  onl}',  or  in 
fee  determinable  upon  the  estate  tail  ? 

First,  Whether  a  use  may  be  limited  upon  an  estate  tail  at  the  com- 
mon law,  or  at  this  day  after  the  Statute  of  27  Hen.  8,  c.  10,  of 
Uses. 

Secondly,  Whether  this  limitation  of  uses  to  him  and  his  heirs  shall 
not  be  intended  the  same  uses,  being  to  the  feoffee  himself,  and  to  the 
same  heirs,  as  it  is  in  the  habendum?     Qncere,  quia  no?i  adjudicatur. 

But  the  opinion  of  the  court  upon  the  argument  inclined,  that  he 
was  tenant  in  tail ;  and  the  limitation  of  the  use  out  of  the  tail  is  void 
as  well  after  the  statute  as  before  ;  for  the  Statute  never  intended  to 
execute  any  use,  but  that  which  may  be  lawfully  compelled  to  be  exe- 
cuted before  the  statute  ;  but  this  cannot  be  of  an  estate  tail ;  for  the 
Chancery  could  not  compel  him  at  the  common  law  to  execute  the 
estate  ;  and  so  the  Statute  doth  not  execute  it  at  this  day.  Vide 
27  Hen.  8,  pi.  2  ;  24  Hen.  8,  pi.  62;  "  Feoffments  al  Uses,"  41.  Et 
adjournatur} 


DOE  d.   LLOYD  v.  PASSINGHAM. 

King's  Bench.     1827. 

[Reported  Q  B.  Sf  C.  305.] 

Ejectment  for  lands  in  the  county  of  Merioneth.  Plea,  the  general 
issue.  At  the  trial  before  Burroughs  J.  at  the  last  summer  assizes  for 
Salop,  it  appeared  that  the  lessor  of  the  plaintiff  claimed  as  devisee  in 
tail  under  the  will  of  Catherine  Lloyd,  who  was  co-heiress,  with  her 
sister  Mary,  of  Giwn  Lloyd,  who  died  in  1774.  In  1746,  bj-  indenture 
made  between  himself,  G.  Lloyd,  of  the  first  part,  Sarah  Hill  of  the 
second  part.  Sir  Rowland  Hill  and  John  Wynne  of  the  tliird  part,  and 
Sir  Watkin  Williams  Wj-nne  and  Edward  Llo3'd  of  the  fourth  part ;  in 
consideration  of  an  intended  marriage  with  the  said  Sarah  Hill,  and  of 
a  sum  of  £8,000,  being  the  marriage  portion  of  the  said  Sarah  Hill, 
paid  or  secured  to  be  paid  to  him  Giwn  Lloyd,  he,  Giwn  Llo^'d,  did 
grant,  release,  and  confirm  unto  the  said  Sir  Watkin  Williams  Wynne 
and  Edward  Lloyd  in  their  actual  possession  then  being,  b}-  virtue  of 
an  indenture  of  bargain  and  sale,  &c.,  and  to  their  heirs  and  assigns, 
certain  premises  therein  particularly  described,  and,  amongst  others, 
the  premises  in  question  ;  to  have  and  to  hold  the  said  premises  with 
their  appurtenances,  unto  the  said  Sir  Watkin  Williams  Wynne  and 
Edward  Lloyd,  their  heirs  and  assigns  ;  to  the  only  proper  use  and 
behoof  of  them  the  said    Sir  Watkin  Williams  Wynne  and  Edward 

1  8.  c.  3  Bulst.  184.     See  1  Sand.  Uses  (5th  ed.),  87,  88. 
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Llo3-d,  their  heirs  and  assigns  for  ever,  upon  trust,  nevertheless,  and 
subject  to  the  several  uses,  intents,  and  purposes  thereinafter  men- 
tioned, that  is  to  say,  to  the  use  of  the  said  Giwn  Lloyd  and  his  heirs 
until  the  said  intended  marriage  should  take  effect,  and  from  and  after 
the  solemnization  of  the  said  intended  marriage,  then  to  tlie  use  and 
belioof  of  Giwn  Lloyd  and  Sarah  his  intended  wife,  and  their  assio"ns, 
for  and  during  the  term  of  their  natural  lives,  and  the  longer  liver  of 
them,  as  and  for  her  jointure  and  in  lieu  and  full  satisfaction  of  dower ; 
and  from  and  after  the  decease  of  such  survivor  to  the  use  of  Sir 
Rowland  Hill  and  John  Wynne,  their  executors,  administrators,  and 
assigns,  for  the  term  of  one  thousand  years,  to  and  for  the  several 
intents  and  purposes  thereinafter  mentioned  ;  and  from  and  after  the 
expiration  or  other  sooner  determination  of  that  estate,  to  the  use  and 
behoof  of  the  first  son  of  the  bod}'  of  the  said  Giwn  Lloyd  on  the  body 
of  the  said  Sarah  Hill,  his  intended  wife,  lawfulh-  to  be  begotten,  and 
the  heirs  male  of  the  bod}'  of  such  first  son  lawfully  issuing ;  and  for 
default  of  such  issue,  to  the  use  and  behoof  of  the  second  son  in  like 
'nanner,  and  then  to  the  daughters ;  and  for  default  of  such  issue,  to 
the  use  and  behoof  of  the  said  Giwn  Lloyd,  his  heirs  and  assigns  for 
ever.  And  it  was  thereby  declared  and  agreed  by  and  between  all  and 
every  the  said  parties  to  the  said  indenture,  that  the  term  of  one  thou- 
sand years  thereinbefore  limited  to  Sir  Rowland  Hill  and  John  Wynne, 
was  upon  trust  that  they  did  and  should  immediatel}'  after  the  decease 
of  Giwn  Lloyd,  by  sale  or  mortgage  of  the  whole  or  any  part  thereof, 
raise  the  sum  of  £3,000  to  be  paid  and  applied  in  manner  thereinafter 
mentioned.  And  it  was  thereby  declared  and  agreed  b}"  and  between 
the  parties  to  the  said  indenture  that  a  sum  of  £4,000  of  the  said  sum 
of  £8,000  should  immediateh'  after  the  solemnization  of  the  said  in- 
tended marriage  be  paid  into  the  hands  of  them  the  said  Sir  Rowland 
Hill  and  John  Wynne,  upon  trust  that  the  same  should  be  paid,  laid 
out,  and  applied  bj'  them  with  all  convenient  speed  in  the  purchase  of 
freehold  lands,  tenements,  or  hereditaments  in  fee  simple,  in  the  county 
of  Merioneth  aforesaid  or  elsewhere  in  the  principalit}'  of  Wales,  or  in 
that  part  of  Great  Britain  called  England,  with  the  approbation  of 
them  the  said  Giwn  Lloyd  and  Sarah  Hill,  his  intended  wife,  or  the 
survivor  of  them,  testified  by  any  deed  or  writing  under  the  hands  and 
seals  of  them  the  said  Giwn  Llo3'd  and  Sarah  Hill,  and  the  survivor  of 
them,  dul}'  executed  in  the  presence  of  two  or  more  credible  wit- 
nesses ;  and  that  the  said  lands,  tenements,  and  hereditaments, 'when  so 
purchased,  and  every  part  and  parcel  thereof,  with  their  appurtenances, 
sliould  be  conveyed  to  them  the  said  Sir  Watkin  Williams  Wynne  and 
Edward  Lloyd,  and  their  heirs,  and  to  the  survivor  of  them  and  his 
heirs,  to  and  ^  for  the  use  and  behoof  of  the  several  persons,  and  /'or 
such  estate  and  estates  as  the  premises  thereinbefore  mentioned,  and 
thcrebv  granted  and  released  b}-  the  said  Giwn  Lloyd,  were  conveyed, 
settled,  limited,  and  appointed.  And  it  was  thereby  also  further  de- 
clared and  agreed  that  in  ease  there  should  be  no  issue  of  the  said 


4 

41-i  DOE   d.    LLOYD    V.    PASSINGHAM. 

intended  marriage,  and  that  the  said  Sarah  Hill  should  be  minded  by 
her  last  will  and  testament  to  give  or  devise  any  sum  not  exceeding 
£4,000,  or  the  estate  thereby  intended  to'be  purcliased  therewith,  or 
any  part  thereof  as  aforesaid,  to  any  person  or  persons  whatsoever,  it 
should  be  lawful  to  and  for  her  the  said  Sarah  Hill,  notwithstanding  her 
coverture,  to  give  and  devise  the  same,  or  any  part  thereof,  to  sucli  per- 
son or  persons,  and  to  and  for  such  estate  and  estates,  and  such  uses, 
intents,  and  purposes,  as  she  should  limit,  direct,  and  appoint ;  and  in 
such  case  they  the  said  Sir  Watlvin  Williams  Wynne  and  Edward 
Lloyd  should  stand  seised  of  all  and  every  the  lands,  tenements,  and 
hereditaments  so  to  be  purchased  as  aforesaid,  to  them  and  their  heirs, 
to  and  for  such  uses,  intents,  and  purposes,  as  she  the  said  Sarah  Hill 
should,  by  such  her  last  will,  limit,  direct,  and  appoint;  and  then  and 
from  thenceforth  all  and  every  the  uses  and  limitations  to  the  said 
Givvn  Lloyd  and  his  heirs,  of  and  concerning  the  said  lands,  tenements, 
and  hereditaments  to  be  purchased  as  aforesaid,  should  cease,  deter- 
mine, and  be  absolutely  void,  to  all  intents  and  purposes  whatsoever. 

Giwn  Lloyd  died  in  1774,  and  Sarah  his  wife  in  1782,  intestate,  and 
without  having  had  any  issue.    Catherine  Lloyd,  the  testatrix,  continued 
in  possession  of  the  estate  from  the  death  of  Sarah  Lloyd  until  the  time 
of  her  own  death,  in  1787.     For  the  defendants,  it  was  contended,  that 
the  legal  estate  was  vested  in  Sir  W.  W.  Wynne  and  Edward  Lloyd, 
by  the  deed  of  1746,  and,  consequently,  that  neither  Giwn  Lloyd  nor 
the  testatrix  had  any  legal  estate  ;   and,  therefore,  the  lessor  of  the 
plaintiff  could  not  derive  any  such  estate  from  her.     The  learned  judge 
reserved  the  point,  and  the  plaintiff  having  obtained  a  verdict,  a  rule 
nisi  for  entering  a  nonsuit  was  granted  in  Michaelmas  term. 
Tatmto?i,  Campbell^  and  Richards  now  showed  cause. 
Shachcell,  Oldnall  Russell,  and  E.  V.  Williams^  C07itra. 
Bayley,  J.     I  am  of  opinion  that  we  ought  not  to  make  the  rule 
absolute  for  entering  a  nonsuit,  but  that  there  should  be  a  new  trial  in 
this  case.     Considering  the  length  of  time  tliat  has  elapsed  since  the 
purposes  of  the  settlement  made  by  Giwn  Lloyd  were  at  an  end,  I 
tliink  the  question  as  to  presuming  a  reconveyance  of  the  legal  estate 
ought  to  be  submitted  to  a  jury.     The  first  point  for  our  consideration 
is  upon  the  construction  of  the  settlement ;  for  if  it  vested  the  legal 
estate  in  the  trustees,  then  the  lessor  of  the  plaintiff  had  not  the  legal 
estate  unless  there  had  been  a  reconveyance.     The  limitation  is  to  Sir 
W.  W.  Wynne  and  E.  Lloyd,  and  to  their  heirs  and  assigns,  hahcndam 
to  them  their  heirs  and  assigns,  to  the  only  proper  use  and  behoof  of 
them  their  heirs  and  assigns  upon  certain  trusts.     I  felt  upon  first  read- 
ing it,  that  this  was  in  a  very  singular  form,  and  it  appeared  to  me  that 
the  words  "  to  the  use  and  behoof  of  them  their  heirs  and  assigns,"  had 
been  introduced  by  an  accidental  mistake,  but  I  now  think  tliat  they 
were  introduced  by  design,  but  througli  ignorance.     It  is  certainly  sin- 
gular tliat  Giwn  Lloyd  should  part  with  the  legal  estate  immediately  on 
the  execution  of  the  settlement,  and  that  he  and  his  wife  should  only 


DOE   d.   LLOYD   V.   PASSINGHAM.  415 

be  equitable  tenants  for  life.  It  is  also  singular  that  the  term  created 
for  the  purpose  of  raising  portions  should  be  a  mere  equitable  term, 
and  tliat  the  lands  to  be  purchased  with  tlie  £4,000  should  be  limited  in 
such  a  manner  as  to  leave  it  doubtful  whether  or  no  the  cestui  que  trust 
would  take  the  legal  estate.  That  would  not  necessaril}-  be  the  case, 
for  the  direction,  that  the  estate  purchased  should  be  limited  "  for  such 
estate  and  estates "  as  the  other  premises,  might  mean  for  equitable 
estates  ;  and,  therefore,  this  is  not  absolutely  inconsistent  with  the  idea 
that  the  trustees  were  to  talce  the  legal  estate.  And  on  the  other  hand, 
the  power  which  Giwn  Lloyd  and  his  wife  would  have  had  to  defeat  all 
the  contingent  limitations,  if  the  trustees  did  not  take  the  legal  estate, 
shows  so  strong  a  purpose  to  be  answered  by  construing  the  deed 
according  to  the  strict  legal  operation  of  the  language  used  that  I  think 
we  are  not  at  liberty  to  put  any  other  construction  upon  the  words  than 
that  which  the}'  usually  bear.  Now,  ever  since  I  have  belonged  to  the 
profession  of  the  law,  I  have  invariably  understood  that  an  use  cannot 
be  limited  upon  an  use.  That  is  admitted  to  be  so  in  general,  but  a 
distinction  has  been  taken  where  the  limitation  is  to  A.,  to  the  use  of 
A.  in  trust  for  B.,  and  it  is  said  that  then  A.  is  in  by  the  common  law. 
That  is  true  ;  but  he  is  in  of  the  estate  clothed  with  the  use,  which  is 
not  extinguished,  but  remains  in  him.  In  the  case  of  Meredith  v. 
Joans,  cited  in  argument  to  show  that  where  an  estate  is  limited  to  A., 
to  the  use  of  A.,  he  is  in  bj-  the  common  law,  it  is  said,  "for  it  is  not 
an  use  divided  from  the  estate,  as  where  it  is  limited  to  a  stranger,  but 
the  use  and  the  estate  go  together."  That  case  therefore  shows,  that 
although  the  trustees  in  this  case  might  be  in  by  the  common  law,  yet 
the}'  were  in  both  of  the  estate  and  the  use.  There  are  two  cases 
expressl}'  in  point.  Lady  Whetstone  v.  Burg  [2  P.  Wms.  146]  is 
a  ver}'  clear  case,  and  the  words  used  were  precisely  the  same  as  those 
found  in  the  deed  in  question,  and  it  was  there  decided,  and  also  in 
The  Attorney  General  v.  Scott  [Cas.  temp.  Talb.  138],  which  came 
before  Lord  Talbot,  one  of  the  greatest  real  property'  lawyers  that  ever 
filled  the  office  of  Lord  Chancellor,  tliat  the  legal  estate  vests  in  him  to 
whom  by  the  words  of  the  instrument  the  use  is  limited.  Upon  the 
authority  of  these  two  cases,  I  am  of  opinion  that  the  use  of  the  estate 
in  question  was  executed  in  the  trustees.  Then,  upon  the  other  ques- 
tion, there  is  certainly  some  ground  for  presuming  a  reconveyance  ;  but, 
on  the  one  hand,  I  thinlc  the  court  would  be  going  a  great  deal  too  far 
were  they  to  make  such  a  presumption,  and,  on  the  other,  I  think  the 
lessor  of  the  plaintiff  ought  to  have  an  opportunit}'  of  submitting  that 
point  to  a  jury.  The  rule  should,  therefore,  be  made  absolute  for  a 
new  trial. 

HoLROYD,  J.  I  agree  witli  my  Brother  Bayle}',  that  in  this  case 
there  ought  to  be  a  new  trial.  Upon  the  first  perusal  of  the  deed  in 
question  I  had  no  doubt  that  the  legal  estate  was  vested  in  the  trus- 
tees, having  always  understood  that  an  use  cannot  be  limited  upon  an 
use  ;    and  although  I  was  struck  by  the  ingenuit}'  of  the  distinction 
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pointed  out  by  Mr.  Taunton,  yet  upon  further  consideration  it  appears 
to  me  that  his  argument  does  not  warrant  it.  The  argument  is,  that  as 
the  trustees  did  not  in  the  first  instance  take  to  the  .use  of  another,  ])ut 
of  themselves,  the}-  were  in  by  the  coumion  law,  and  not  the  Statute; 
that  the  first  use  was,  therefore,  of  no  effect,  and  the  case  was  to  be 
considered  as  if  the  deed  had  merely  contained  the  second  limitation 
to  uses.  But  that  is  not  so  ;  for  although  it  be  true  that  the  trustees 
take  the  seisin  by  the  common  law,  and  not  bj-  the  Statute  yet  thej' 
take  that  seisin  to  the  use  of  themselves,  and  not  to  the  use  of  another, 
in  which  case  alone  the  use  is  executed  bj'  the  Statute.  They  are, 
therefore,  seised  in  trust  for  another,  and  the  legal  estate  remains  in 
them.  As  to  the  question  of  intention,  even  if  it  were  intended  that 
the  deed  should  operate  in  a  different  mode  from  that  pointed  out 
by  the  law,  wlien  the  legal  estate  is  given  to  trustees  that  intention 
cannot  countervail  the  law.  But  the  intention  appears  to  me  altogether 
doubtful ;  the  absence  of  trustees  to  j)reserve  contingent  remainders 
affording  a  strong  reason  for  supposing  that  the  parties  meant  to  give 
the  legal  estate  to  the  trustees. 

LiTTLEDALE,  J.  I  am  cutirel}'  of  the  same  opinion.  It  is  said  that 
by  the  construction  now  put  upon  the  deed  the  intent  of  the  parties  will 
be  defeated.  If  we  were  not  construing  a  deed,  I  should  feel  disposed 
to  give  a  liberal  effect  to  the  intention,  but  if  all  matters  of  convenience 
and  inconvenience  which  raise  a  presumption  of  intention  are  to  be 
taken  into  consideration,  as  affording  rules  for  the  construction  of 
deeds,  and  are  to  have  the  effect  of  overruling  the  plain  words  of  such 
instruments,  the  law  will  very  soon  be  thrown  into  utter  confusion. 
Here,  however,  there  is  a  balance  of  inconveniences,  and  therefore  we 
ma}-  come  at  once  to  the  legal  construction  of  the  settlement.  I  never 
entertained  a  doubt  that  a  second  series  of  uses  could  not  be  executed. 
It  is  true  that  certain  cases  show  these  trustees  to  have  taken  the 
estate  b}'  the  common  law,  but  thej'  took  it  coupled  with  the  use.  The 
cases  cited  upon  this  point  are  perfectly'  clear,  and  they  are  well 
collected  in  a  note,  by  Serjeant  Williams,  to  Jefferson  v.  Morton, 
2  Saund.  11,  n.  17.  However,  for  the  reasons  given,  I  think  that 
there  ought  not  to  be  a  nonsuit,  but  a  new  trial. 

Rale  absolute  for  a  new  trial. 
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CHAPTER  VI. 

WILLS   OF   LAND. 

DiGBT  Hist.  Real  Prop.  (4tli  ed.)  375-377.  It  has  been  seen  that 
one  of  the  most  remarked  effects  of  the  growth  of  feudalism  was  the 
abolition,  except  in  certain  locahties,  of  the  practice  of  devising  in- 
terests in  land  by  will.^  Such  a  disposition  would  have  defeated  the 
most  valuable  rights  of  the  lord  —  relief,  wardship,  and  marriage.  It 
was  therefore  wholly  inconsistent  with  feudal  theories.  In  a  great 
many  boroughs,  and  in  gavelkind  lands,  local  customs  were  sufficiently 
strong  to  preserve  the  ancient  liberty  of  disposition  b}'  will,  and  cases 
relating  to  '  burgages  devisable  '  are  common  in  the  Year-Books. 

It  has  also  been  seen  how  the  practice  of  disposing  of  uses  of  land  by 
will  became  prevalent  under  the  protection  and  encouragement  of  the 
Chancellors.  One  of  the  earliest  of  the  recorded  cases  on  this  branch 
of  the  law  contains  a  disposition  by  will,  or  rather  perhaps  settlement, 
of  the  use  of  lands  made  in  the  6th  year  of  Richard  IL^  Except  there- 
fore in  the  case  of  burgages  devisable,  a  devise,  before  the  legislation 
presently  to  be  noticed,  was  simply  a  declaration  of  the  legal  tenant  of 
the  uses  to  which  his  heir  at  his  death  should  hold  the  lands,  or  of  the 
uses  to  which  he  had  conve3'ed  the  lands  to  feoffees  (such  convej^ance 
having  been  expressed  to  be  to  the  use  of  his  will),  or  else  a  disposition 
of  a  use  which  had  already  been  created  in  favor  of  himself. 

In  order  therefore  that  the  devisee  of  the  use  might  enforce  the 
disposition  of  the  will  the  aid  of  the  Chancellor  was  called  in.  The 
Chancellor  would  compel,  if  necessary,  the  tenant  of  the  legal  estate 
to  convey  the  land  devised  to  cestui  que  use,  the  devisee. 

It  appears  from  the  title  and  preamble  of  the  Statute  of  Uses  that 
one  of  its  principal  objects  was  to  abolish  the  power  of  disposing  of 
interest  in  lands  by  will,  and  thereby  to  restore  to  the  king  and  the 
great  lords,  the  feudal  dues  which  they  could  not  claim  if  the  estate  of 
the  heir  were  defeated  b}^  a  devise. 

The  Statute  of  Uses  contained  a  saving  in  favour  of  wills  made  before 
the  first  day  of  May,  1536,^  the  year  following  that  of  the  passing  of 
the  Statute.  Between  that  time  and  Jul}'  20,  1540,  the  power  of  testa- 
tion was,  as  regards  freehold  interests  in  lands,  wholly  abolished,* 
except  in  the  localities  mentioned  above.  It  maj^  however,  be  well 
believed    that    it   was    impossible    for  the   legislature,   arbitrary  and 

1  See  2  P.  &  M.  Hist.  (2d  ed.)  326.  —  Ed. 

^  Rothanhale  v.  Wychingham,  Cal.  ii.  page  iii.  '  Sec.  9. 

*  See  Bacon,  Uses,  Rowe's  Note,  80.  —  Ed. 
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thorough-going  as  it  was,  to  maintain  a  restriction  so  opposed  to  the 
habits  and  practices  whicli  had  prevailed  throughout  the  Country  ever 
since  uses  had  been  understood  and  protected  by  the  Chancellor.  Ac- 
cordingly in  the  32d  year  of  Henrj'  VIII.  (1540),  it  was  found  neces- 
sary" to  restore  a  large  measure  of  the  power  of  devising  interests  in 
lands.  The  provisions  of  the  Statute  32  Henr}'  VIII.  c.  1,  are  some- 
what complicated ;  but  the  upshot  of  them  is  that  power  is  given  to 
every  tenant  in  fee  simple  ^  to  dispose  of  all  his  lands  held  b}'  socage 
tenure,  and  of  two-thirds  of  his  lands  held  b}'  Knight-service.  Careful 
provision  is  made  In'  the  Statute  for  the  saving  of  primer  seisins, 
reliefs,  and  fines  on  alienation,  in  the  case  of  socage  lands,  and  of  the 
rights  of  wardship  over  the  third  part  of  Knight-service  lands,  in  favor 
of  the  King  or  other  lord. 

When  by  the  Act  for  the  abolition  of  military  tenures,  tenure  by 
Knight-service  was  converted  into  free  and  common  socage,  the  power 
of  devise  granted  by  the  Statutes  of  Henry  VIII.  extended  to  the  whole 
of  the  lands  of  which  previously  only  two  parts  had  been  devisable. 

No  particular  solemnit}'  was  required  by  the  Statutes  of  Henry  VIII. 
for  the  execution  of  wills.  The  first  Statute  spoke  of  a  will  or  testa- 
ment in  writing  or  other  act  lawfully  executed  in  the  testator's  life. 
Consequently  bare  notes  in  the  handwriting  of  another  person  were 
allowed  to  be  good  wills  within  the  Statute."^  The  law  was  altered  by 
the  Statute  of  Frauds  (29  Car.  II.  c.  3),  b}'  which  it  was  made  a  neces- 
sary condition  of  the  validit}'  of  a  will  of  lands  that  it  should  be  signed 
by  the  testator,  or  by  some  other  person  in  his  presence  and  be  sub- 
scribed b}'  three  or  four  credible  witnesses. 

The  law  of  wills  of  all  property  whether  real  or  personal  now  rests  on 
the  provisions  of  the  Wills  Act,  7  Will.  IV.  and  1  Vict,  c  26. 

1  Powell  Devises,  4.  Terms  for  years,  and  all  chattel  interests, 
also  were  not  affected  b}'  this  consequence  of  the  introduction  of  feuds  ; 
the}'  being,  on  account  of  their  original  insignificance,  deemed  per- 
sonalty,^ and,  as  such,  capable  of  disposition  by  will. 


ELLIS  HARTOFS   CASE. 

Court  of  Wards.     1591. 

[Reported  1  Leon.  253.] 

Ellis  Hartop  was  seised  of  divers  Lands,  whereof  part  was  holden 
of  the  King  in  Knights  service,  and  devised  two  parts  thereof  to  W. 
Denham  and  his  Heirs  to  the  use  of  T.  his  brother,  and  his  wife,  and 

1  So  interpreted  by  34  and  35  Henry  VIII.  cap.  5,  sect.  3. 

2  Blackstone,  ii.  p.  376. 

8  See  2  P.  &  M.  Hist.  (2d.  ed.)  115-117.  —  Ed. 
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afterwards  to  the  use  of  the  said  T.  and  his  Heirs  males.  T.  died  in 
the  life  of  the  Devisor,  and  afterwards  a  Son  is  born ;  First  it  was 
agreed  that  a  Devise  might  be  to  the  use  of  another ;  Then  when  Cestn 
que  use  dyeth  in  the  life  of  the  Devisor,  the  Devisee  shall  take  it,  and 
when  a  Son  is  born,  it  shall  go  to  him  :  But  if  the  use  be  void,  then  the 
Devisee  shall  have  it  to  his  own  use,  for  every  devise  doth  imply  a  con- 
sideration: Coke  was  of  opinion,  That  the  Son  takes  by  descent,  when 
Cesttiy  que  use,  to  whom  Land  is  devised,  dotli  refuse  the  use,  the 
Devisee  cannot  take  it,  for  he  shall  not  have  it  to  his  own  use,  for  if 
the  use  be  void,  the  devise  Is  also  void  :  And  the  use  is  void,  for  Cestiuj 
que  use  died  in  the  life  of  the  Devisor,  which  see  Bret  and  Rygdens 
Case.  A  man  seised  of  three  Acres,  bargains  and  sells  one  of  thera, 
without  shewing  which,  and  that  before  the  Statute  of  27  H.  8.  The 
Bargainee  dj'eth  before  Election,  no  P^lection  descends  to  the  Heir, 
for  then  he  should  be  a  Purchasor :  And  b}-  Wray,  and  Anderson, 
The  devise  is  void,  and  it  is  all  one  with  JBrett  and  Rigden's  Case. 
And  by  Atiderson,  a  man  deviseth  Lands  to  the  use  of  one,  which 
use  by  possibility  is  good,  and  by  possibility  not  good  ;  If  afterwards 
Cestuy  que  use  cannot  take,  the  Devise  shall  be  to  the  use  of  the 
Devisor  and  his  Heirs.  ^ 

1  "In  the  opening  of  the  work  it  was  observed,  that  a  power  given  by  a  will  was 
a  common  law  autliority.  But  here  we  must  consider  whetlier  a  devise  to  uses 
through  the  medium  of  a  devisee,  as  a  devise  to  A.  and  his  heirs,  to  the  use  of  B.  and 
his  heirs,  will  not  take  effect  under  the  Statute  of  Uses.  Upon  this  point  a  difference 
of  opinion  lias  been  expressed:  Butl.  n.  to  Co.  Lit.  271  b.  III.  §  5;  Powell  on  De- 
vises, 272;  and  see  1  Sand,  on  Uses,  195 ;  and  Fonbl.  n.  (e)  to  2  Treat.  Eq.  p.  24,  2d 
edit.  The  Statute  of  Uses  would  equally  operate  on  the  1  Vict.  c.  26,  and,  indeed, 
the  subject  is  exhausted  by  the  learning  which  has  been  displayed  upon  it.  Of 
course  an  immediate  devise  to  A.  for  life,  remainder  to  B.  in  fee,  would  be  good, 
although  no  seisin  was  raised  to  serve  those  estates ;  or,  in  other  words,  lands  may 
be  devised  without  the  aid  of  the  Statute  of  Uses,  and  it  is  not  material  that  the  limi- 
tations are  termed  uses;  and  powers  may  be  created  in  like  manner.  Tiiey  will  be 
common-law  authorities,  and  the  appointee  will  be  in,  not  by  the  Statute  of  Uses, 
but  by  the  devise.  Dike  v.  Ricks,  Cro.  Car.  335.  On  the  other  hand,  it  seems  equally 
clear  that  where  a  seisin  is  raised  by  will  to  feed  uses  created  by  it,  such  uses  will  be 
executed  into  estates  by  the  Statute  of  Uses. 

"  In  support  of  the  contrary  opinion,  it  is  insisted  that  the  Statute  of  Uses  cannot 
refer  to  the  Statute  of  Wills,  which  was  not  then  in  contemplation.  It  is  said  to  be 
difficult  to  conceive  how  uses  created  under  the  testamentary  power  given  by  the  Stat- 
ute of  Wills  can  be  within  the  Statute  of  Uses  ;  and  that  it  may  be  argued  that  a  Stat- 
ute can  never  be  considered  as  relating  to  anything  which  did  not  exist  at  the  time  of 
its  passing.  But  this  is  well  answered  by  Coke,  who  in  Vernon's  Case,  Rep.  1,  address- 
ing himself  to  the  precise  objection,  said  '  It  is  frequent  in  our  books,  that  an  Act 
made  of  late  time  should  be  taken  within  the  equity  of  an  Act  made  long  time  before,' 
of  which  he  gives  many  instances.  And  see  Williams  v.  Drewe,  Willes,  392  ;  Lane  v. 
Cotton,  1  Com.  100;  In  re  Perrin,  2  Dru.  &  War.  147.  In  the  principal  case,  that 
part  of  the  Statute  of  Uses  which  relates  to  jointures,  was  holden  to  be  within  the 
equity  of  the  Statute  of  Wills.  It  appears  to  have  been  thought  in  Andrews's  Case,  in 
18  Eliz.  Mo.  107,  that  the  Statute  of  Uses  would  operate  on  uses  created  by  will ;  and 
in  Popham  and  Bampfield,  84  Car.  II.  1  Vern.  79,  and  Burchet  and  Dnrdant,  2  Will. 
&M.  2  Ventr.  311,  the  same  point  was  admitted  both  at  the  bar  and  by  the  court. 
In  the  case  of  Hore  and  Dir,  12  Car.  II.  1  Sid.  26,  4th  resol.,  it  was  resolved,  that  an 
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Mich.  38  and  39  Eliz.,  between  Leak  and  Randall  in  the  Court  of 
Wards,  it  was  resolved  by  the  two  Chief  Justices  et  toV  cur'  that  if  a 
man  devises  land  to  his  wife  for  term  of  her  life  generally,  it  cannot  be 
averred  to  be  for  the  jointure  of  the  wife,  and  in  satisfaction  of  her 
dower  for  two  reasons :  1st,  because  a  devise  implies  a  consideration 
in  itself,  and  therefore  as  a  devise  cannot  be  averred  to  be  to  the  use 
of  another  than  of  the  devisee,  unless  it  is  expressed  in  the  will,  no 
more  can  a  devise  be  averred  to  be  for  a  jointure,  unless  it  is  so  ex- 
pressed in  the  will.  But  as  it  is  said  in  the  said  case  of  6  E.  6,  it  shall 
be  taken  for  a  benevolence,  and  so  is  the  said  case  of  6  E.  6  to  be  in- 
tended. 2d,  the  whole  will  concerning  lands  by  the  statutes  of  32  and 
34  H.  8  ought  to  be  in  writing,  and  no  averment  ought  to  be  taken 
out  of  the  will  which  cannot  be  collected  by  the  words  contained  in  the 
■will.  —  Ver)i07i^s  Case^  4  Co.  4  a. 

use  could  not  be  raised  without  a  deed.  And  as  to  the  case  of  a  devise  of  land  to 
uses,  by  a  will  in  writing,  which  is  not  a  deed,  it  was  said,  that  that  went  upon  another 
reason  scil.  rather  upon  the  Statute  of  32  H.  VIII.  of  Wills,  than  upon  the  Statute  of 
27  H.  VIII.  of  Uses.  This  case  has  been  treated  as  an  authority,  that  the  use  is  exe- 
cuted by  the  Statute  of  Wills,  and  not  by  the  Statute  of  Uses ;  but  on  the  contrary, 
it  appears  to  admit  that  the  Statutes  may  have  a  concurrent  operation.  It  was  in  like 
manner  admitted  in  Broughton  and  Langley,  2  Ann.  2  Ld.  Raym.  873;  2  Salk.  679, 
that  a  devise  of  lands  may  be  by  express  words  to  the  use  of  another  than  the  devisee, 
and  that  such  devise  will  be  executed  by  the  Statute  of  Uses.  In  later  times  the 
same  point  has  been  repeatedly  ruled,  or  treated  as  clear,  Hopkins  v.  Hopkins,  1  Atk. 
589 ;  Bagshaw  v.  Spencer,  1  Ves.  143 ;  Wright  v.  Pearson,  Fearn.  Cont.  Rem.  128 ; 
Perrg  V.  Phelips,!  Ves.  jun.  255 ;  Thompson  v.  Lawley,  2  Bos.  &  Pull.  311 ;  Doe  v. 
Finch,  4  Barn.  &  Add.  283  ;  and  there  is  not  a  single  case  in  which  the  point  has  been 
doubted.  It  must  be  considered  therefore  as  settled,  upon  principle  as  well  as  author- 
ity, that  the  Statute  of  Uses  mag  operate  on  uses  created  by  will ;  and  that  where  a 
seisin  is  created  to  serve  the  uses,  the  Statute  will  in  most  cases  transfer  the  possession 
to  tiiem.  It  is  not  denied  that  a  devise  unto  and  to  the  use  of  one,  will  vest  the  legal 
estate  in  him,  although  ulterior  uses  are  declared  in  favor  of  others  ;  but  this,  per- 
haps, it  may  be  said,  is  not  by  the  operation  of  the  Statute  of  Uses,  but  depends  on  an 
irresistible  inference  of  the  testator's  intention,  in  analogy  to  the  resolutions  on  limi- 
tations to  uses  in  deeds.  Robinson  v.  Comgns,  For.  164 ;  Brydges  v.  Brydges,  3  Ves. 
120;  and  Doe  v.  Passingham,  6  Barn.  &  Cress.  305;  9  Dowl.  &  R.  461."  Sugd.  Pow. 
(8th  ed.)  146-148. 

See  Baker  v.  White,  L.  R.  20  Eq.  166,  171. 
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NATURE  AND   INCIDENTS   OF  OWNERSHIP  IN 
REAL  PROPERTY. 


CHAPTER  I. 

GOLD  AND   SILVER  MINES. 

At  Common  Law  all  gold  and  silver  occurring  in  any  mine  in  England 
or  Wales  belonged  to  the  Crown  ;  and  if  metalliferous  ores  contained 
gold  or  silver  to  such  an  extent  as  to  be  worth  extracting,  and  if  such 
ores  could  not  be  obtained  without  interfering  with  such  gold  or  silver, 
the  whole  of  such  ores  belonged  to  the  Crown ;  and  the  Crown  had  the 
right  to  work  not  onh'  gold  and  silver  mines,  but  also  all  other  mines 
containing  gold  and-  silver  worth  extracting.  This  was  settled  in 
the  great  Case  of  limes,  1  Plowd.  310.  Mines  containing  gold  or 
silver  to  such  an  extent  as  to  be  worth  working  for  their  extraction 
were  called  Royal  mines.  The  best  definition  which  I  know  of  Royal 
mines  is  given  b\'  Sir  Jo/ui  Pettus  in  iiis  work  Fodinoe,  Regales  (pub- 
lished in  1670).  He  says,  page  75  :  "Although  the  gold  or  silver 
contained  in  the  base  metal  of  a  mine  in  the  lands  of  a  subject  be 
of  less  value  than  the  base  metal ;  yet,  if  the  gold  or  silver  do  coun- 
tervail the  charge  of  refining  it,  or  be  of  more  worth  than  the  base 
metal  spent  in  refining  it,  this  is  a  mine  Royal ;  and  as  well  the  base 
metal,  as  the  gold  and  silver  in  it,  belong  to  the  prerogative  of  the 
Crown."  The  rights  of  the  Crown  in  Royal  mines  seriousl}'  obstructed 
the  working  of  many  of  the  most  important  mines  in  the  kingdom.  To 
remed}'  the  inconvenience  produced  by  this  state  of  the  law,  two  stat- 
utes were  passed  in  the  latter  part  of  the  seventeenth  century,  viz., 
1  Wm.  &  M.  c.  30,  s.  4,  and  5  Wm.  &  M.  c.  6.  The  first  of  these  Acts 
required  all  gold  and  silver,  when  extracted  bv  refiners,  to  be  taken  to 
the  Mint ;  but  it  also  enacted,  by  sect.  4,  that  no  mine  of  copper,  tin, 
iron,  or  lead  should  be  a  Roj-al  mine,  although  it  might  contain  gold  or 
silver.  This  enactment  did  not  affect  the  right  of  the  Crown  to  gold  or 
silver  in  any  mine.  The  Act  prevented  the  Crown  from  claiming  any 
copper,  tin,  iron,  or  lead  mine  on  the  ground  that  it  contained  gold  or 
silver ;  and  I  apprehend  that  the  Act  also  abrogated  the  right  of  the 
Crown  to  an}-  copper,  tin,  iron,  or  lead  ore  got  from  any  such  mine  on 
the  ground  that  such  ore  contained  gold  or  silver.     But  the  gold  or 
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silver,  if  an}',  remained  the  propert}-  of  the  Crown  ;  and  it  is  easy  to 
see  that  owners  of  copper,  tin,  iron,  or  lead  mines  containing  gold  or 
silver  might  still  be  very  much  embarrassed  in  working  their  mines, 
notwithstanding  such  mines  were  no  longer  Royal  mines. 

The  second  Act,  5  Wm.  &  M.  c.  6,  was  passed  to  remedy  this  state 
of  things. 

The  preamble  shews  the  object  of  the  Legislature.  The  Legislature 
assumes  that  there  is  some  copper,  tin,  iron,  or  lead  mine  worth  work- 
ing by  the  owner,  and  then  authorizes  him  to  work  it,  though  it  contains 
gold  or  silver ;  but  the  statute  protects  the  Crown  by  giving  it  an  op- 
tion to  take  the  ore,  with  the  gold  or  silver  in  it,  at  certain  prices.  If 
the  Crown  does  not  desire  to  buj-  the  ore  at  these  prices,  then  the  mine- 
owner  can  deal  with  the  whole  ore  as  he  pleases,  though  there  may  be 
gold  or  silver  in  it.^ 

1  LiNDLEY,  J.,  in  Attorney- General  v.  3f organ,  [1891]  1  Ch.  432,  455. 

See  Shoemaker  v.  U.  S.,  147  U.  S.  282,  307  ;  Gold  Hill  Quartz  Mining  Co.  v.  Ish, 
o  Oreg.  104;  3  Kent,  Com.  378,  note  (b). 

"  It  would  be  a  waste  of  time  to  sliow  that  none  of  the  reasons  thus  advanced  in 
support  of  the  right  of  the  Crown  to  the  mines  can  avail  to  sustain  any  clain)  of  the 
State  to  them.  .  .  .  The  right  of  tiie  Crown,  whatever  may  be  tlie  reasons  assigned 
for  its  maintenance,  had  in  truth  its  origin  in  an  arbitrary  exercise  of  power  by  the 
King,  which  was  at  the  time  justified  on  the  ground  that  the  mines  were  required  as 
a  source  of  revenue."     Field,  C.  J.,  in  Moore  v.  Sniaw,  17  Cal.  199,  221,  222. 

By  U.  S.  R.  S.  §  2319,  it  is  provided  that  all  valuable  mineral  deposits  in  United 
States  lands,  surveyed  and  unsurveyed,  shall  be  open  to  exploration  and  purchase 
by  citizens  of  the  United  States  and  by  those  who  have  declared  their  intention  to 
become  citizens,  according  to  local  customs  of  miners. 
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CHAPTER  II. 
WILD   ANIMALS. 

SUTTON   V.   MOODY. 
King's  Bench.     1697. 

[Reported  1  Ld.  Raym.  250.] 
Tkespass  quare  dausum  suum  f regit  et  centum  cu7iicuIos  suos  adtunc 
et  ibidem  inventos  venatus  fmt  occidlt  cepit  et  asportavit.     Upon  not 
guilty  pleaded,  verdict  for  the  plaintiff  and  entire  damages.      Gould, 
Serjeant,  moved,  in  arrest  of  judgment,  that  conies  are  ferm  natura, 
and  therefore  there  is  no  property  in  them  in  any  ;  therefore  since  the 
plaintiff  has  laid  property  in  them  by  the  word  \_siios']  it  is  ill,  and  no 
damages  ought  to  have  been  given  for  them.     But  if  the  action  had 
been  for  having  hunted  in  warenna  sua,  and  killed  cunicxdos  suos  there 
found,  it  had  b°een  good,  for  then  he  would  have  had  a  privileged  prop- 
erty in  them.    The  same  law  for  fish  taken  in  sejHindi 2nscaria.    F.  N. 
B.  87 ;  Greenhia  v.  Child,  Cro.  Car.  399  ;  March,  48  ;  W.  Jones,  440. 
But  generally  there  is  no  property  in  things  which  are /em  natiira,  and 
therefore  trover  does  not  lie  for  a  hawk,  without  alleging  that  he  was 
reclaimed ;  and  in  such  an  action  it  was  adjudged  against  the  plaintiff, 
thou<^h  it  was  alleged  in  the  declaration,  that  he  was  possessed  of  the 
hawk  as  of  his  proper  goods,  Dier,  306  b,  pi.  66.    Sed  non  allocatur. 
Yor  per  Holt,  Chief  Justice,  a  warren  is  a  privilege,  to  use  his  land  to 
such  a  purix^se;  and  a  man  may  have  warren  in  his  own  land,  and  he 
may  alien  the  land,  and  retain  the  privilege  of  warren.     But  this  gives 
no  greater  property  in  the  conies  to  the  warrener,  for  the  property 
arises  to  the  party  from  the  possession ;  and  therefore  if  a  man  keeps 
conies  in  his  close  (as  he  may),  he  has  a  possessory  property  in  them 
so  long  as  they  abide  there ;  but  if  they  run  into  the  land  of  his  neigh- 
bor he  mav  kill  them,  for  then  he  has  the  possessory  property.     If  A. 
starts  a  hare  in  the  ground  of  B.  and  hunts  it,  and  kills  it  there,  the 
property  continues  all  the  while  in  B.     But  if  A.  starts  a  hare  in  the 
ground  of  B.  and  hunts  it  into  the  ground  of  C.  and  kills  it  there, 
the  property  is  in  A.,  the  hunter ;  but  A.  is  liable  to  an  action  of  tres- 
pass for  hunting  in  the  grounds  as  well  of  B.  as  of  C. 

1  So  held  in  Churchtvard  v.  S'tuddij,  14  East,  249  (1811). 

"  I  thiuk  Lord  Holt  must  have  been  of  opinion  that  as  long  as  the  game  continued 
upon  the  land  there  was  a  species  of  property,  or  rather,  perhaps,  a  right  to  take  it 
existin-  in  the  owner  of  the  land,  which  was  sufficient  to  make  it  h.s  the  instant,  bj 
beincr  killed  or  taken,  it  became  the  subject  of  property.     But  I  cannot  so  easily  die- 


424  WILD  ANIMALS. 

Co.  Lit.  8  a.  If  a  man  bu}'  divers  fishes,  as  carps,  breames,  tenches, 
&c.  and  put  them  in  his  pond,  and  dyeth,  in  this  case  the  heire  shall 
have  them,  and  not  the  executors,  but  they  shall  goe  with  the  inherit- 
ance ;  ^  because  they  were  at  libertie,  and  could  not  be  gotten  without 
Industrie,  as  by  nets,  and  other  engines.  Otherwise  it  is,  if  the}'  were 
in  a  trquke  or  the  like.  Likewise  deere  in  a  parke,  conies  in  a  warren, 
and  doves  in  a  dove-house,  young  and  old,  shall  goe  to  the  heive.^ 

cover  the  principle  upon  which  he  proceeds  when  he  said  that '  If  A.  starts  a  hare  in 
the  ground  of  B.  and  hunts  it  into  the  ground  of  C.  and  kills  it  there,  tlie  property 
is  in  A.,  the  hunter ;  but  A.  is  liable  to  an  action  of  trespass  for  hunting  in  the  grounds 
as  well  of  B.  as  of  C 

"  I  have  some  difficulty  in  understanding  why  the  wrongdoer  is  to  acquire  a  property 
in  the  game  under  the  circumstances  here  supposed.  If  the  animal  had  left  the  land 
of  B.  and  passed  into  the  land  of  C.  of  its  own  will,  and  had  been,  immediately  it 
crossed  the  boundary,  killed  by  C,  it  would  unquestionably  liave  been  his  property. 
Why  then  should  not  the  act  of  a  trespasser,  to  which  C.  was  uo  party,  have  the  same 
effect  as  to  his  right  to  the  animal  as  if  it  had  voluntarily  quitted  the  neighboring 
land?  And  why  not  only  should  B.  lose  his  right  to  the  game,  and  C.  acquire  none, 
but  the  property,  by  this  accident  of  the  place  where  it  happened  to  be  killed,  be 
transferred  to  the  trespasser  ?  It  would  appear  to  me  to  be  more  in  accordance  witli 
principle  to  hold  that  if  the  trespasser  deprived  the  owner  of  the  land  where  the  game 
was  started  of  his  right  to  claim  the  property  by  unlawfully  killing  it  on  the  land  of 
another  to  which  he  liad  driven  it.  he  converted  it  into  a  subject  of  property  for  that 
other  owner,  and  not  for  himself."  Per  Lord  Chelmsford,  in  Blades  v.  Biggs,  11 
H.  L.  C.  621,  039. 

1  Parlet  and  Bartholomew  v.  Cray,  Cro.  Eliz.  372,  accord. 

-  But  deer  in  a  park,  when  reclaimed,  cease  to  belong  to  the  inheritance.  Ford 
V.  Tpite,  2  J.  &  H.  150.     See  Davies  v.  Powell,  Willes,  46.  —  Ed. 

As  to  the  right  to  hunt  over  submerged  lands,  see  Sterling  t.  Jackson,  69  Mich.  488 ; 
Hall  V.  Alford,  114  Mich.  165. 

In  Rexroth  v.  Coon,  15  R.  I.  35,  plaintiff,  without  B's  permission,  placed  a  hive  on 
the  latter's  land.  Afterwards  defendant,  also  without  permission  from  B.,  carried 
away  a  swarm  of  bees  and  a  quantity  of  lioney  from  the  box.  It  wai  held  that 
plaintiff  could  not  maintain  trover  against  defendant.  — Ed. 
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CHAPTER   III. 

TITLE-DEEDS. 

LEATHES  V.   LEATHES. 
Chancery.     1877. 

{Reported  5  Ch.  D.  221.] 

This  was  a  motion  on  behalf  of  the  plaintiff,  who  was  tenant  for  life 
in  remainder  of  a  settled  estate  under  a  will,  that  he  might  be  at  liberty 
to  deposit  in  court  the  title  deeds  of  the  estate,  and  that  they  might  be 
retained  in  the  custody  of  the  court  till  the  hearing  of  the  action,  when 
they  might  be  secured  for  the  benefit  of  the  several  persons  interested 
in  the  estate. 

The  deeds  had  come  into  the  plaintiffs  possession  during  the  lifetime 
of  his  father,  the  testator,  for  whom  he  acted  as  solicitor. 

The  defendant,  the  first  tenant  for  life,  claimed  to  be  entitled  to  the 
custod}'  of  the  deeds,  but  the  plaintiff  alleged  that  he  had  long  resided 
in  Australia,  also  that,  as  there  was  a  contest  respecting  the  ownership 
of  part  of  the  estate,  the  defendant  might  make  use  of  the  deeds  by 
showing  them  to  those  who  had  an  adverse  claim,  to  the  prejudice  of 
those  entitled  in  remainder. 

Ince^  Q.  C,  and  Chester,  in  support  of  the  motion. 

Ghitty,  Q.  C,  and  Langioorthy,  for  the  defendant. 

Jessel,  M.  R.  a  legal  tenant  for  life  of  freeholds  is  entitled  to  the 
custody'  of  the  title  deeds  as  a  matter  of  right,  except  in  cases  where 
he  has  been  guilty  of  misconduct  so  that  the  safet}'  of  the  deeds  has 
been  endangered,  or  where  the  rights  of  others  intervene,  and  it  be- 
comes necessary  for  the  court  to  take  charge  of  the  title  deeds  in  order 
to  carry  out  the  administration  of  the  property. 

In  Garner  v.  Hannyngton,  22  Beav.  627,  630,  Lord  Romilly  held 
that  "  the  legal  tenant  for  life  \b  prima  facie  entitled  to  the  custody  of 
the  title  deeds."  The  question  came  before  the  Court  of  Exchequer  in 
Allwood  V.  Heyicood,  1  H.  &  C.  745,  when  the  full  court  held  that  it 
was  but  reasonable  that  the  plaintiff,  who  was  legal  tenant  for  life, 
should  have  the  custody  of  the  title  deeds.  There  are  many  dicta  to 
the  same  effect,  including  a  passage  in  Sugden's  Vendors  and  Pur- 
chasers, p.  446,  n. 

The  only  case  the  other  way  is  that  of  Warren  v.  Rudall,  1  J.  &  H. 
1,  13,  where  the  deeds  were  in  court,  and  Vice-Chancellor  "Wood  stated 
the  rule  thus :   "  "With  respect  to  the  title  deeds,  it  is  a  settled  doctrine 
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that  this  court  never  interferes  as  to  tlie  possession  of  deeds  between  a 
father  tenant  for  life  and  a  son  entitled  in  remainder ;  but  in  the  case 
of  a  stranger  tenant  for  life  the  court  will  interfere  ;  and  this  is  in  fact 
a  particularly  strong  case,  because  the  deeds  are  in  court,  and  I  am 
asked  to  deliver  them  out.  The  reversioner  has  no  connection  with  the 
tenant  for  life  ;  the  title  deeds  must  remain  in  court."  There  is  a  dictum 
of  Lord  Hardvvicke  in  Pyncent  v.  Pyncent,  3  Atk.  571,  to  tlic  same 
effect ;  but  it  is  quite  contrary  to  law,  for  the  mere  fact  of  the  rever- 
sioner being  a  stranger  to  the  tenant  for  life  has  nothing  to  do  with  the 
question. 

Now  I  come  to  consider  what  are  the  circumstances  in  which  the 
court  will  interfere.  First,  the  court  will  interfere  when  there  is  any 
danger  to  the  safety  of  the  deeds  if  left  in  the  custody  of  the  tenant  for 
life;  and,  secondly,  where  the  court  is  carr3'ing  out  the  trusts  of  the 
property,  and  the  deeds  are  wanted  for  that  purpose.  Beyond  these 
cases  the  court  cannot  go. 

The  case  of  Stanford  \.  Hoberts,  Law  Rep.  6  Ch.  310,  was  referred 
to.  In  that  case  there  was  a  pending  suit  affecting  the  estate  ;  and,  as 
I  understand  the  case,  the  Lords  Justices  were  of  opinion  that  there 
was  an  actual  duty  to  be  performed  by  the  trustees,  and  Lord  Justice 
James  observed :  "This  case  does  not  appear  to  me  to  turn  on  the 
mere  question  of  legal  title.  There  is  a  pending  suit  which  relates  to 
these  estates,  and  which  is  being  actively  prosecuted.  The  only  ques- 
tion, then,  is  where,  having  regard  to  the  purposes  of  the  suit,  the 
deeds  can  be  most  conveniently  kept.  The  Vice-Chancellor  has,  in  the 
exercise  of  his  judicial  discretion,  held  that  it  is  most  convenient  to 
allow  them  to  remain  where  they  are,  and  with  that  discretion  we  shall 
not  interfere." 

The  other  case  referred  to  was  that  of  Jenner  v.  Morris,  Law  Rep. 
1  Ch.  603,  606.  That  was  rather  a  peculiar  case.  A  suit  had  been 
instituted  for  raising  portions  out  of  a  settled  estate.  Pending  the 
suit,  the  tenant  for  life  took  a  number  of  the  leases  to  Paris.  He  after- 
wards, under  an  order  of  the  court,  brought  the  whole  of  the  title  deeds 
and  leases  into  court  for  the  purposes  of  the  suit.  After  the  purposes 
of  the  suit  had  been  satisfied  and  the  portions  raised  b}'  mortgage,  he 
applied  to  have  the  title  deeds  and  leases  given  up  to  him.  This  appli- 
cation was  opposed  by  the  mortgagees,  and  refused  by  Vice-Chancellor 
Kindersle}'.  When  the  case  came  before  the  Court  of  Appeal,  Lord 
Justice  Knight  Bruce  said:  "I  cannot,  without  the  consent  of  the 
mortgagees,  concur  in  an  order  for  deliver}-  of  these  documents  to  a 
tenant  for  life  who  on  a  former  occasion  has,  without  anv  necessity, 
taken  a  number  of  them  out  of  the  jurisdiction."  Therefore  the  sole 
ground  of  his  decision  was,  that  the  tenant  for  life  had  taken  them  out 
of  the  jurisdiction,  and  that  in  his  opinion  there  was  danger  to  the 
deeds  if  they  remained  in  his  custod}'.  Lord  Justice  Turner  did  not 
agree,  but  by  consent  an  order  was  made  for  the  delivery  of  the  deeds  to 
the  tenant  for  life  upon  his  giving  security  for  their  safe  custody,  and 
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for  their  production  at  reasonable  times,  and  for  their  return  into  court 
if  ordered. 

In  the  present  case,  the  first  reason  in  support  of  the  motion  that  I 
have  to  consider  is,  that  the  tenant  for  life  has  for  many  years  resided 
in  Austi'alia.  That  is  no  reason  at  all.  Secondly,  it  is  urged  that 
there  is  a  contest  as  to  the  ownership  of  a  portion  of  the  estate,  and 
that  the  tenant  for  life  might  show  the  deeds  to  the  adverse  claimants. 
There  appears,  however,  no  ground  for  such  a  suspicion. 

The  motion  must  be  re/used. 

Note.  —  Heirlooms.  "And  note,  that  in  some  places  chattels  as  heirlooms  (as 
the  best  bed,  table,  pot,  pan,  cart,  and  other  dead  chattels  movable)  may  go  to  tlie 
heir,  and  the  heir  in  that  case  may  have  an  action  for  them  at  the  common  law,  and 
shall  not  sue  for  them  in  the  ecclesiastical  court ;  but  the  heirloom  is  due  by  custom, 
and  not  by  the  common  lavf."    Co.  Lit.  18  b. 
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CHAPTER  IV. 
FIXTURES. 


SECTION   I. 

WHEN   CHATTELS    BECOAIE    FIXTURES. 

A.   Annexation  to  One's  Own  Land. 

ANONYMOUS. 

Common  Pleas.     1506. 

[Reported  Year  Book,  21  Hen.  VII.  26,  pL  4.] 

In  trespass  the  case  was  this.  A  man  was  seised  of  a  house  in  fee 
simple,  and  made  a  furnace,  viz.  of  lead,  in  the  middle  of  the  house, 
and  it  was  not  fixed  to  the  walls  of  the  house.  He  made  executors  and 
died,  the  heir  entered,  and  the  executors  took  the  furnace,  viz.  of  lead, 
and  the  heir  brought  an  action  of  trespass. 

Pollard.  It  seems  that  the  action  lies  ;  for  such  things  as  are  fixed 
and  annexed  to  the  freehold  will  descend  to  the  heir  with  the  inheri- 
tance, and  so  they  will  pass  by  feoffment  with  the  freehold ;  as  where 
vats  are  fixed  in  the  ground,  or  in  a  brewhouse  or  d^-ehouse,  they  are 
appurtenant  to  the  freehold,  and  altered  from  the  nature  of  a  chattel. 
And  where  a  paling  is  made  to  enclose  an  enclosure  or  pond,  the  execu- 
tors will  not  take  it,  but  the  heir  will  have  it.  So  of  things  fixed  to  the 
inheritance  they  belong  and  pass  with  the  inheritance  and  the  freehold. 
And  so  in  some  cases  such  things  as  are  not  annexed  to  the  land  and 
the  freehold  descend  and  pass  with  the  inheritance  as  the  windows : 
they  are  not  fixed,  and  yet  neither  the  executors  nor  the  termor  will 
take  them,  but  the  heir  will  have  them,  because  a  house  is  not  perfect 
without  the  doors  and  windows.  But  it  is  otherwise  with  glass,  for  a 
house  is  perfect  enough,  although  it  has  no  glass  ;  and  so  there  is  a 
diversity.  But  in  the  case  here,  this  furnace  is  altered  by  this  fixing 
from  the  nature  of  a  chattel.  For  it  is  adjudged  in  our  books  that  an 
attachment  in  assise  for  a  furnace  is  not  good  ;  and  the  reason  is  that 
it  is  not  a  removable  chattel ;  and  so  the  action  here  for  the  heir  seems 
maintainable. 

Grevill.  Although  this  furnace  is  so  fixed  to  the  land,  yet  it  is  not 
therefore  proved  that  it  will  go  with  the  inheritance,  so  that  it  cannot 
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be  severed  from  the  inheritance,  for  by  such  a  reason  if  anything  was 
fixed  to  the  land  by  the  tenant  for  term  of  years,  it  will  be  immediately 
called  parcel  of  the  inheritance,  and  the  termor  will  not  take  it;  and 
this  is  not  so,  for  although  he  fixes  a  post  in  the  ground  during  the 
term,  and  he  retakes  it  within  the  same  term,  yet  the  lessor  will  not 
retake  it.  And  in  our  case  here  it  appears  that  this  furnace  was  fixed  to 
the  ground  within  the  house,  so  that  the  inheritance  is  none  the  worse 
for  it,  and  where  a  furnace  was  fixed  to  the  wall  of  the  house,  the  better 
opinion  in  42  E.  III.  was  that  it  is  not  waste,  although  the  termor  takes 
it;  and  so  it  seems  here,  that  the  executors  will  take  it,  and  the  action 
is  not  maintainable. 

Miot.  There  is  a  difference  when  such  a  thing  is  fixed  by  the  rever- 
sioner, and  when  the  termor  ;  for  when  it  is  done  by  the  reversioner,  and 
then  he  leases  it  rendering  a  certain  rent,  now  it  is  made  parcel  of  the 
reversion,  for  it  makes  the  rent  which  is  reserved  on  such  a  lease  more 
than  it  would  be  if  such  a  fixing  had  not  been  made.  As  where  one 
makes  vats  and  fixes  them  in  a  dyehouse  or  brewhouse,  and  then  leases 
the  house  rendering  a  certain  rent,  now,  by  common  reason,  the  rent  is 
the  greater,  wherefore  neither  the  termor  nor  the  executor  will  take 
them  ;  but  where  they  are  put  in  by  the  termor,  he  takes  them  :  but  here 
he  who  had  the  fee  simple  fixed  this  furnace,  in  which  case  the  executors 
cannot  take  it,  for  the  reason  aforesaid. 

KiNGSMiLL,  [J.]  After  it  is  fixed  to  the  freehold,  it  is  incident  to  the 
freehold,  although  it  is  not  parcel  of  the  freehold,  and  it  will  go  and 
pass  always  with  the  freehold;  and  although  he  to  whom  the  freehold 
belongs  after  such  fixing  is  outlawed,  this  furnace  will  not  be  distrained 
nor  forfeited,  and  the  reason  is  because  it  is  annexed  and  fixed  to  the 
freehold  ;  and  for  this  reason  the  heir  will  have  them  after  the  death  of 
his  father,  for  such  posts  as  are  fixed  by  the  father  will  belong  always 
to  the  heir,  and  never  to  the  executors.  And  where  one  is  seised  of 
land  in  fee,  and  buys  documents  concerning  the  same  land,  and  dies,  in 
that  case  the  heir  will  have  the  documents,  and  not  the  executors;  and 
the  reason  is  because  they  concern  the  title  to  the  land,  although  they 
are  but  chattels  in  themselves.  And  where  one  has  fixed  vats  in  a 
brewhouse  or  dyehouse  and  dies,  the  heir  will  have  them  ;  for  when  they 
are  fixed,  they  are  for  the  continual  profit  of  the  house,  and  therefore 
there  is  more  reason  that  the  heir  should  have  them,  whose  is  the  free- 
hold to  which  they  are  joined,  than  the  executors,  who  have  nothing  to 
do  with  the  freehold.  But  as  to  the  lessee  for  term  of  years,  if  he  has 
fixed  such  a  thing  to  the  ground,  and  not  to  the  wall,  he  may  well 
retake  it  during  the  term,  (but  if  he  lets  it  after  the  term,  the  lessor 
will  take  it,)  for  the  taking  of  it  is  not  any  waste,  because  the  house  is 
not  injured  by  it.  But  in  the  case  here,  it  seems  that  the  action  is 
maintainable  for  the  reasons  aforesaid. 

Fisher,  [J.,]  was  of  the  same  opinion. 

Read,  [C.  J.].  The  executors  will  take  all  kinds  of  chattels  which 
belonged  to  their  testator,  but  that  is  where  they  are  properly  in  the 
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nature  of  chattels;  now  here  when  this  furnace  was  annexed  and  fixed 
to  the  land,  it  is  as  to  a  thing  of  higher  nature,  and  in  a  way  is  made  in- 
cident to  it.  As  in  tlie  case  that  has  been  put  of  sleeping  tables,  the  heir 
will  have  them  after  the  death  of  the  father,  and  not  the  executors,  and 
in  reason  it  follows  that  when  they  are  joined  to  the  inheritance,  it  is 
in  accordance  with  reason  that  they  pass  with  the  inheritance  until  they 
are  severed  by  him  who  has  authority  to  sever  them,  and  that  is  he  in 
whom  is  the  inheritance.  And  as  to  the  reason  which  has  been  given 
that  the  testator  might  have  severed,  and  given  or  sold  them,  and  that 
the  executors  can  in  like  manner,  that  is  no  reason,  for  the  testator 
could  give  the  trees,  and  so  cannot  the  executors ;  and  as  has  been 
said  at  the  bar,  the  furnace  cannot  be  attached  in  assise  nor  distrained, 
and  so  by  all  the  cases  aforesaid  it  seems  that  the  action  lies ;  and  so 
was  the  opinion  of  the  whole  court.     Quod  nota.^ 
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Before  Sir  Nathan  Wright,  Lord  Keeper.     1701. 

[Reported  Freem.  C.  C.  249.] 

Held,  that  a  furnace,  though  fixed  to  the  freehold,  and  purchased 
with  the  house,  and  also  hangings  nailed  to  the  wall,  shall  go  to  the 
executor,  and  not  to  the  heir,  and  so  determined,  contrary  to  Herlaken- 
den's  Case,  4  Co.,  qu'tl  dit  nest  ley  quoad prcemissa.^ 

1  See  Keilw.  88,  pi.  3 ;  Henry's  Case,  Year  Book,  20  Hen.  VII.  13,  pi.  24. 

" Nota,  reader,  Mich.  18  &  19  Devon:  it  was  adjudged  in  C.  B.  that  waste  might 
be  committed  in  glass  annexed  to  windows,  for  it  is  parcel  of  the  house,  and  shall 
descend  as  parcel  of  the  inheritance  to  the  heir,  and  that  the  executors  should  not 
have  them ;  and  although  the  lessee  himself  at  his  own  costs  put  the  glass  in  the 
windows,  yet  in  heing  once  parcel  of  the  house  he  could  not  take  it  away,  or  waste  it, 
but  he  should  be  punished  in  waste  ;  and  upon  the  said  judgment  a  writ  of  error  was 
brought  in  B.  R.,  and  there  the  judgment  was  affirmed.  Nota  also,  inter  Warner  ^ 
Fleetwood,  Mich.  41  &  42  Eliz.  in  C.  B  ,  it  was  resolved  per  totam  curiam :  that  glass 
annexed  to  windows  by  nails,  or  in  other  manner,  by  the  lessor  or  by  the  lessee,  could 
not  be  removed  by  the  lessee,  for  without  glass  it  is  no  perfect  house ;  and  by  lease 
or  grant  of  the  house  it  should  pass  as  parcel  thereof,  and  that  the  heir  should  have  it, 
and  not  the  executors  ;  and  peradventure  great  part  of  the  costs  of  the  house  consists 
of  glass,  which  if  they  be  open  to  tempests  and  rain,  waste  and  putrefaction  of  the 
timber  of  the  house  would  follow,  which  agrees  with  the  judgments  given  before.  It 
was  likewise  then  resolved,  that  wainscot,  be  it  annexed  to  the  house  by  the  lessor  or 
by  the  lessee,  is  parcel  of  the  house  ;  and  there  is  no  difference  in  law  if  it  be  fastened 
by  great  nails  or  little  nails,  or  by  screws,  or  irons  put  through  the  post  or  walls  (as 
have  been  invented  of  late  time) ;  but  if  the  wainscot  is  by  any  of  the  said  ways,  or  by 
any  other,  fastened  to  the  posts  or  walls  of  the  house,  the  lessee  cannot  remove  it,  but 
he  is  punishable  in  an  action  of  waste,  for  it  is  parcel  of  the  house  ;  and  so  by  the  lease 
or  grant  of  the  house  (in  the  same  manner  as  the  ceiling  and  plastering  of  the  house), 
it  shall  pass  as  parcel  of  it."     Herlakenden's  Case,  4  Co.  62  a,  63  b  (1589). 

"^  See  accord.  Beck  v.  Rebow,  1  P.  Wms  94  ;  Harvey  v.  Harvey,  2  Stra.  1141. 
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CAVE   V.   CAVE. 
Before  Sir  Nathan  Wright,  Lord  Keeper.     1705. 

[Reported  2  Vern.  508.] 

A  question  arising  whether  some  pictures  and  glasses  belonged  to  the 
heir  or  to  the  executor:  the  Lord  Kekper  was  of  opinion,^  that  although 
pictures  and  glasses  generall}'  speaking  are  part  of  the  personal  estate ; 
yet  if  put  up  instead  of  wainscot,  or  where  otherwise  wainscot  would 
have  been  put,  they  shall  go  to  the  heir.  The  house  ought  not  to 
come  to  th?  heir  maimed  and  disfigured.  Herlakenden' s  Case,  wain- 
scot put  up  with  screws  shall  remain  with  the  freehold.^ 


LAWTON   V.    SALMON. 
King's  Bench.     1782. 

[Reported  1  H.  Bl.  259  note.'] 

In  this  action  of  trover,  brought  by  the  executor  against  the  tenant  of 
the  heir  at  law  of  the  testator,  to  recover  certain  vessels  used  in  salt 
works,  called  salt  pans,  a  case  was  reserved  by  consent,  which  stated, 
tliat  the  testator,  some  years  before  his  death,  placed  the  salt  pans  in  the 
works  ;  that  they  were  made  of  hammered  iron,  and  riveted  together; 
that  they  were  brought  in  pieces,  and  might  be  again  removed  in  pieces  ; 
that  they  were  not  joined  to  the  walls,  but  were  fixed  with  mortar  to  a 
brick  floor ;  that  there  were  furnaces  under  them ;  that  there  was  a 
space  for  the  workmen  to  go  round  them ;  that  there  were  no  rooms 
over  them  ;  but  that  there  were  lodgings  at  the  end  of  the  wych  houses ; 
that  they  might  be  removed  without  injuring  the  buildings,  though  the 
salt  works  would  be  of  no  value  without  them,  which  with  them  were 
let  for  £8  per  week. 

The  question  was,  whether  the  executor  or  the  heir  at  law  were  en- 
titled to  them? 

3Iingay,  for  the  plaintiff. 

Davenport,  for  the  defendant. 

Lord  Mansfield,  after  stating  the  case,  said:  All  the  old  cases, 
some  of  which  are  in  the  Year-Books,  and  Brooke's  Abridgment  agree 
that  wliatever  is  connected  with  the  freehold,  as  wainscot,  furnaces, 
pictures  fixed  to  the  wainscot,  even  though  put  up  by  the  tenant,  belong 
to  the  heir.     But  there  has  been  a  relaxation  of  the  strict  rule  in  that 

1  Only  that  part  of  the  case  which  relates  to  fixtures  is  here  given. 

2  See  D'Eyncourt  v.  Gregory,  L.  R.  3  Eq.  382;  Snedeker  v.  Warring,  12  N.  Y. 
170;  Ward  y'.  Kilpatrick,  85  N.'Y.  413;  Norton  v.  Dashwood,  [1896]  2  Ch.  497. 
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species  of  cases,  for  the  benefit  of  trade,  between  landlord  and  tenant, 
that  many  things  may  now  be  taken  away,  which  could  not  be  formerly, 
such  as  erections  for  carrying  on  any  trade,  marble  chimney-pieces  and 
the  like,  when  put  up  by  the  tenant.  This  is  no  injury  to  the  landlord, 
for  the  tenant  leaves  the  premises  in  the  same  state  in  which  he  found 
them,  and  the  tenant  is  benefited.  There  has  been  also  a  relaxation  in 
another  species  of  cases  between  tenant  for  life  and  a  remainder-man, 
if  the  former  has  been  at  any  expense  for  the  benefit  of  the  estate,  as 
b}'  erecting  a  fire-engine,  or  anything  else  by  which  it  may  be  im- 
proved ;  in  such  a  case  it  has  been  determined  that  the  fire-engine 
should  go  to  the  executor,  on  a  principle  of  public  convenience  being  an 
encouragement  to  la}'  out  money  in  improving  the  estate,  which  the  ten- 
ant would  not  otherwise  be  disposed  to  do.  The  same  argument  may 
be  applied  to  the  case  of  tenant  for  life  and  remainder-man,  as  that  of 
landlord  and  tenant,  namel}',  that  the  remainder-man  is  not  injured, 
but  takes  the  estate  in  the  same  condition  as  if  the  thing  in  question  had 
never  been  raised. 

But  I  cannot  find,  that  between  heir  and  executor,  there  has  been  any 
relaxation  of  this  sort,  except  in  the  case  of  the  cider-mills,  which  is 
not  printed  at  large.  The  present  case  is  very  strong.  The  salt  spring 
is  a  valuable  inheritance,  but  no  profit  arises  from  it,  unless  there  is  a 
salt  work  ;  which  consists  of  a  building,  &c.  for  the  purpose  of  contain- 
ing the  pans,  &c.  which  are  fixed  to  the  ground.  The  inheritance  can- 
not be  enjoyed  without  them.  They  are  accessories  necessary  to  the 
enjoyment  and  use  of  the  principal.  The  owner  erected  them  for  the 
benefit  of  the  inheritance  ;  he  could  never  mean  to  give  them  to  the  ex- 
ecutor, and  put  him  to  the  expense  of  taking  them  away,  without  any 
advantage  to  him,  who  could  only  have  the  old  materials,  or  a  contri- 
bution from  the  heir,  in  lieu  of  them.  But  the  heir  gains  £8  per  week 
by  them.  On  the  reason  of  the  thing,  therefore,  and  the  intention  of 
the  testator,  the}'  must  go  to  the  heir.  It  would  have  been  a  different 
question  if  the  springs  had  been  let,  and  the  tenant  had  been  at  the  ex- 
pense of  erecting  these  salt  works;  he  might  very  well  have  said,  "I 
leave  the  estate  no  worse  than  I  found  it."  That,  as  I  stated  before, 
would  be  for  the  encouragement  and  convenience  of  trade,  and  the 
benefit  of  the  estate.  Mr.  Wilbraham,  in  his  opinion,  takes  the  dis- 
tinction between  executor  and  tenant.  For  these  reasons,  we  are  all  of 
opinion,  that  the  salt  pans  must  go  to  the  heir. 

Postea  to  the  defendant} 

1  "  In  former  times  it  has  been  said  that  the  heir  was  a  favored  person ;  but,  in 
my  opinion,  no  distinction  can  be  maintained  between  a  claim  by  the  executor 
against  the  heir  and  a  claim  by  the  executor  against  the  devisee."  Chitty,  J.,  in 
Norton  v.  Dashwood,  [1896]  2  Ch.  497,  600. 
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WINN   V.  INGILBY. 
King's  Bench.     1822. 

[Reported  b  B.  ^  Aid.  625.] 

Trespass  for  breaking  aud  entering  plaintiff's  house,  and  taking  his 
fixtures,  goods,  and  chattels.  Justification  under  a  writ  of^.  fa. 
directed  to  the  defendant,  Ingilby,  as  sheriff  of  the  count}-,  under  which 
the  defendant,  Hauxwell,  his  bailiff,  peaceably  entered  the  premises, 
and  seized,  &c.  Replication  de  injuria,  &c.  At  the  trial  at  the  last 
assizes  for  Yorkshire,  before  Cross,  Serjeant,  the  only  question  was, 
whether  the  defendants  were  justified  in  seizing,  under  the  execution, 
some  fixtures,  consisting  of  set  pots,  ovens,  and  ranges.  It  appeared 
that  the  house  where  these  were  fixed  was  built  on  the  plaintiff's  own 
freehold,  and  the  learned  serjeant  was  of  opinion  that  under  these  cir- 
cumstances they  were  not  seizable  by  the  sheriff  under  an  execution. 

The  plaintiff  accordingly  had  a  verdict ;  aud  now 

Littledale  moved  to  enter  a  verdict  for  the  defendants. 

Per  Curiam.  The  verdict  is  right,  for  these  were  fixtures  which 
would  go  to  the  heir,  and  not  to  the  executor,  and  they  were  not  liable 
to  be  taken  as  goods  and  chattels  under  an  execution.  Here,  the  house 
where  they  were  fixed  was  the  freehold  of  the  plaintiff,  which  distin- 
guishes this  ease  from  those  cited.  Mule  refused. 


THE   KING  V.   OTLEY. 
King's  Bench.     1830. 
[Reported  \B.^  Ad.  161.] 

Upon  appeal  against  an  order  of  two  justices,  whereby  Samuel  Stam- 
mers and  his  four  children  were  removed  from  the  parish  of  St.  Mary, 
Lambeth,  in  the  county  of  Surrey,  to  the  parish  of  Otley,  in  the 
county  of  Suffolk,  the  sessions  confirmed  the  order,  subject  to  the 
opinion  of  this  court  on  the  following  case  :  — 

Samuel  Stammers,  the  pauper,  rented  of  James  Bedwell,  of  Ipswich, 
carpenter,  in  the  appellant  parish,  a  windmill  called  a  smock-mill,  a 
brick-built  cottage,  and  a  small  garden,  at  the  rent  of  £30  per  annum, 
during  the  space  of  six  years,  and  three  quarters  of  another  year, 
ending  midsummer,  1827  ;  and  during  the  whole  of  that  time  held, 
occupied,  and  actually  paid  for  the  same  the  said  sum  of  £30  per 
annum,  and  was  rated  to  and  paid  several  rates  for  the  rehef  of  the 
poor  of  the  parish  of  Otley  in  respect  of  the  cottage  and  garden,  and 
also  of  the  mill,  at  the  estimated  value  of  £6  per  annum.  The  cottage 
and  gartlen,  with  the  mill,  are  together  of  more  than  the  annual  value 

28 
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of  £10,  but  the  cottage  and  garden,  exclusivel}-  of  the  mill,  are  not  of 
that  annual  value.  The  mill  is  of  a  circular  form,  and  of  wood,  liaving 
a  foundation  of  brick  twelve  inches  high  from  the  ground,  in  which  the 
wood-work  is  not  inserted,  but  rests  upon  it  by  its  own  weight  alone. 
No  part  of  the  machinery'  of  the  mill  touches  the  ground  or  an}-  part  of 
the  foundation;  the  whole  is  conOned  to  the  wooden  part  of  it,  which 
has  two  floors  ;  but  on  the  ground  within  the  brick  foundation,  planks 
r^re  laid  down  so  as  to  form  a  flooring,  and  the  mill  would  work  as  well 
upon  the  ground  as  upon  the  brick  foundation.  Some  time  after  the 
erection  of  the  mill,  the  tenant  placed  mortar  on  the  inside  and  outside 
of  the  sill  or  bottom  part  of  the  wood-woik  of  the  mill,  for  the  pur[)ose 
of  excluding  the  weather,  mortar  so  placed  not  acting  as  a  cement 
between  wood  and  brick  work  ;  and  he  also  fixed  posts  in  the  ground, 
■which,  sloping  towards  the  mill,  supported  steps  by  which  the  mill  was 
entered.  The  question  for  the  opinion  of  the  court  was.  Whether  the 
mill  in  question  was  a  tenement,  by  the  renting  of  which  the  pauper 
could  acquire  a  settlement  in  Otley  ? 

T/iesi(/er,  in  support  of  the  order  of  sessions. 

Barneioall  and  Hoss,  contra. 

Bayley,  J.  The  question  is,  Whether  the  mill  be  parcel  of  a  tene- 
ment? To  be  so,  it  must  be  part  and  parcel  of  the  freehold.  Now,  it 
is  not  parcel  of  the  freehold  unless  it  be  affixed  to  it,  or  to  something 
previously  connected  with  it.  Here  the  mill  was  not  affixed  to  the 
land,  but  merely  rested  on  a  foundation  of  brick.  The  sessions  have 
found  that  if  it  had  stood  upon  the  ground,  it  would  have  worked  as 
well.  If  it  had,  the  only  difference  would  have  been,  that  it  probably 
would  have  rotted.  This  is  analogous  to  the  case  of  a  barn  set  upon 
pillars  ;  and  that  is  nothing  more  than  a  chattel.  The  windmill  in  this 
case  would  clearly  have  gone  to  the  executor,  and  not  to  the  heir. 

LiTTLEDALE,  J.  This  is  precisely  within  the  case  of  The  King  v. 
The  Inltabitants  of  Londonthorpey  6  T.  R.  377.  It  is  attempted  to 
be  distinguished,  because  the  tenant  in  that  case  had  permission  from 
the  landlord  to  put  up  the  mill,  and  it  was  treated  by  both  as  a  chattel; 
but  that  circumstance  can  make  no  difference.  Suppose  there  were  two 
mills  in  two  distinct  townships,  and  one  of  the  townships  treated  the 
mill  as  a  tenement,  and  the  other,  as  a  mere  chattel.  That  would  make 
no  difference.  It  must  depend  upon  the  nature  of  the  building,  and  not 
upon  the  mode  of  treating  it,  whether  it  be  a  tenement  or  not. 

Parke,  J.  I  am  of  the  same  opinion.  To  constitute  a  tenement, 
it  is  necessary  that  the  structure  should  be  affixed  to  the  soil,  or  to 
something  annexed  to  the  soil.  Here  the  windmill  rested  merely  upon 
the  brick  foundation,  without  being  annexed  to  it  by  cement. 

Order  of  sessions  quashed.^ 

1  "  We  are  aware  that  in  England,  by  some,  if  not  by  most,  of  their  cases,  where 
wooden  buildings  are  erected  on  brick  or  stone  foundations,  and  are  not  let  into  or 
fastened  to  the  brick  or  stone  work,  and  are  only  held  to  their  places  by  their  own 
weight,  they  have  been  held  to  be  personal  property  only.     Rex  v.  Otlei/,  1  Barn.  & 
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Court  of  Appeal  in  Chancery.     1869. 

{Reported  L.  R.  4  Ch.  630.] 

This  case  came  before  the  court  on  appeal  from  an  order  of  Mr. 
Registrar  Tudor,  acting  for  the  Commissioner  of  the  Birmingham 
Court  of  Bankruptcy,  made  on  a  special  case  submitted  for  his 
decision. 

It  appeared  from  the  special  case  that  on  the  28th  of  June,  1867,  the 
firm  of  Messrs.  Job  Richards  &  Co.,  iron  manufacturers  at  Smethwick, 
which  comprised  the  present  bankrupts.  Job  Richards  and  Richard 
Hill,  and  also  T,  and  L.  Jenkins,  being  at  that  time  indebted  to  Llo}  d's 
Banking  Company,  Limited,  deposited  with  them  the  lease  of  their 
rolling  mills  at  Smethwick,  accompanied  by  a  memorandum  in  the 
following  terms  :  — 

"  Memorandum.  We,  the  undersigned,  Job  Richards,  L.  Jenkins, 
Richard  Hill,  and  Thomas  Jenkins,  trading  together  as  iron-masters  at 
Smethwick,  in  the  county  of  Stafford,  under  the  style  or  firm  of  Job 
Richards  &  Co.,  have  this  day  deposited  with  Lloyd's  Banking  Com- 
pany, Limited,  the  deed  mentioned  in  the  schedule  hereunder  written, 
to  be  retained  by  the  company  by  way  of  a  continuing  security  to  them 
for  payment  on  demand  of  all  monej's  and  liabilities  already  paid  or 
incurred,  or  which  the  company  may  at  any  time  advance,  pay,  or 
incur  to  or  for  the  said  firm  of  Job  Richards  &  Co.,  whether  on  current 
account  or  by  the  discount  of  or  otherwise  in  respect  of  bills  of  ex- 
change, promissory  notes,  or  other  negotiable  securities  drawn,  accepted, 
or  indorsed  by  the  said  firm,  together  with  interest,  commission,  bank- 
ing charges,  law  and  other  costs,  charges,  and  expenses  ;  and  for  a 
more  eflTectual  security  we  undertake  at  our  own  expense,  when  re- 
quired by  the  company,  that  we  and  all  other  necessary  parties  will 
execute  to  the  said  companj',  or  as  they  shall  direct,  a  mortgage  of  all 
our  estate  and  interest  in  the  said  deed,  which  mortgage  shall  contain 
a  power  of  sale  and  all  usual  clauses." 

The  account  was  continued  as  an  open  account  with  the  four  partners 
up  to  the  month  of  August,  1867,  when  the  partnership  between  the 
bankrupts  and  Messrs.  Jenkins  was  dissolved,  and  the  bankrupts  took 
tlie  assets  and  debts  of  the  old  firm,  including  a  balance  of  upwards  of 
£10,000  due  to  Lloyd's  Banking  Company. 

On  the  11th  of  January,  1868,  the  bankrupts  executed  to  the  bank- 
ing company  a  legal  mortgage  of  the  mills;  and  on  the  18th  of  January 

Adol.  161,  and  Wanshcyrough  v.  Maton,  4  Adol.  &  Ellis,  844,  are  cases  of  this  sort. 
But  this  has  never  been  considered  as  the  law  with  us,  and  to  hold  it  to  be  so  at  this 
day  would  in  effect  change  the  character  of  very  many,  if  not  of  most,  of  tlie  wooden 
buildings  in  the  State,  from  real  estate  into  mere  personal  chattels."  Lcuidon  v.  Plait, 
34  Conn.  517,  524.     See  Snedeker  v.  Warring,  12  N.  Y.   170. 
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the  banking  compan}'  took  possession  under  the  mortgage.  On  the 
30th  of  January  a  petition  of  bankruptc}'  was  filed  against  them,  and 
the}'  were  declared  bankrupts,  and  Messrs.  Astbur}-,  Bloomer,  and 
Dickenson  were  appointed  assignees. 

The  mortgage  deed  had  a  seliedule  annexed  to  it,  containing  a  list  of 
certain  chattels  used  in  the  rolling  mills,  which  were  the  subject  of  the 
present  dispute  between  the  assignees  and  the  mortgagees.  These 
chattels  consisted  of  a  considerable  number  of  iron  rollers  described  as 
finishing  rolls,  colting  rolls,  guide  rolls,  hard  rolls,  and  bolting  down 
rolls  ;  and  also  four  patent  weighing  machines,  and  four  straightening 
plates. 

It  was  admitted  in  the  special  case  that  the  rolls  and  other  chattels 
comprised  in  the  last- mentioned  schedule  were  necessar}'  to  the  carr}-- 
iug  on  of  the  bankrupt's  business.  If  the}'  had  been  removed,  others 
of  a  similar  description  must  have  been  substituted. 

The  assignees  contended  that  the  mortgage  security  was  void  against 
tliera  so  far  as  related  to  the  duplicate  rolls  and  other  unfixed  machin- 
ery and  chattels. 

It  was  admitted  in  the  argument  that  the  mortgage  deed  of  the  11th 
of  January,  1868,  could  not  be  supported  against  the  assignees,  liy 
reason  of  its  having  been  made  on  the  eve  of  bankruptcy  ;  but  the 
mortgagees  claimed  the  chattels  as  fixtures  attached  to  the  iron  mills, 
under  the  equitable  mortgage  and  deposit  of  the  28th  of  June,  1867. 
The  assignees  admitted  that  one  set  of  rolls  passed  with  the  machine 
to  the  equitable  mortgagees.  Evidence  was  adduced  before  the  regis- 
trar as  to  the  nature  of  the  chattels,  in  which  the  following  facts  were 
proved :  — 

The  rolls  were  loose  iron  rollers,  which  were  fitted  into  the  rolling 
machine.  The  machines,  when  made,  were  fitted  with  one  set  of  rollers, 
and  others  were  ordered  and  supplied  according  to  the  work  required, 
different  sized  rolls  being  used  for  diS"erent  descriptions  of  iron.  When 
the  rolls  first  came  from  the  manufacturer  they  had  to  be  fitted  to  their 
bearings  in  the  machines  by  filing  their  ends,  and  when  so  fitted  they 
were  grooved  according  to  the  size  of  the  iron  which  they  were  intended 
to  roll.  At  the  date  of  the  equitable  mortgage  there  were  several  dupli- 
cate rolls  which  had  been  used  or  were  read}'  for  use,  and  others  which 
had  been  supplied  by  the  manufacturers,  but  bad  never  been  fitted  to 
the  machine. 

There  were  four  weighing  machines,  which  were  placed  in  holes  dug 
in  the  ground  and  faced  with  brickwork.  The  machines  rested  on  the 
brickwork  at  the  bottom  of  the  holes,  the  weighing  plates  being  on  a 
level  with  the  surface  of  the  ground.  It  was  stated  in  the  evidence  that 
the  machines  might  be  removed  without  injuring  the  brickwork,  and 
that  similar  machines  were  often  placed  upon  wheels  instead  of  resting 
on  the  ground.  » 

The  straightening  plates  were  broad  plates  of  iron  for  straightening 
the  bars  of  iron  when  taken  out  of  the  furnace.     Thev  were  laid  on 
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brickwork  and  bedded  in  the  earth  of  the  floor,  and  the  rest  of  the 
flooring  was  composed  of  iron  plates,  which  fitted  round  them  so  as  to 
n}ake  an  even  surface. 

The  Registrar  was  of  opinion  that  the  rolls  passed  with  the  mills  to 
the  mortgagees,  as  being  part  of  the  machinery;  from  this  decision  the 
assignees  appealed.  But  he  held  that  the  weighing  machines  and 
straightening  plates  did  not  pass  ;  and  the  mortgagees  appealed  from 
this  decision. 

Mr.  Jessel,  Q.  C,  Hr.  Little,  Q.  C,  and  Mr.  Archibald  Smith,  for 
the  assignees,  the  appellants  in  the  first  appeal. 

Mr.  Fry,  Q.  C,  and  3Ir.  Finlay  Knight,  for  the  respondents,  the 
mortgagees. 

Sir  G.  M.  Giffard,  L.  J.  The  questions  in  cases  of  this  description 
are,  for  the  most  part,  much  more  questions  of  fact  than  of  law,  for  to 
my  mind  the  law  has  been  settled,  but  the  facts  necessarily  differ  more 
or  less  in  each  particular  case. 

With  respect  to  the  law,  it  is  admitted  that  where  there  is  a  mort- 
gage of  a  manufactory,  and  part  of  the  machinery  used  in  it  is  a  fixture, 
that  part  passes.  We  have,  therefore,  to  determine  wliat,  according  to 
the  law,  are,  in  a  proper  sense,  fixtures.  There  are  two  dicta  which 
will  be  sufl3cient  to  guide  us  for  the  present  purpose.  In  Mather  v. 
Fraser  it  was  decided  that  the  article  must  be  an  essential  part  of  the 
machine.  I  think  that  was  all  that  it  was  necessary  to  lay  down  in  that 
case.  The  dictum  of  Lord  Cottenham  in  Fisher  v.  Dixon,  12  CI.  &  F. 
312,  was  that  all  <'  belonging  to  the  machine  "  would  pass  ;  and  I  should 
say  in  this  case  the  proper  test  to  lay  down  would  be  that  the  chattel 
must  be  "  something  which  belongs  to  the  machine  as  part  of  it." 

Now,  these  machines  were  rolling  machines,  and  there  appear  to  be 
connected  with  rolling  machines  parts  which,  beyond  all  doubt,  are  not 
fixed,  in  the  strict  sense  of  the  term  ;  but  it  is  in  evidence  that  if  a 
machine  is  ordered,  it  is  sent  with  one  set  of  rolls,  and  it  is  quite  mani- 
fest that  without  rolls  the  machine  could  not  do  any  part  of  the  work 
for  which  it  is  made.  One  set  of  rolls  clearly  passes.  But  we  have 
here  duplicate  rolls,  and  with  reference  to  them  —  I  am  not  now  speak- 
ing of  rolls  which  can  be  considered  as,  in  any  sense,  unfinished,  but  of 
duplicate  rolls  which  have  been  actually  fitted  to  the  machine  —  I  can- 
not see  why,  if  one  set  of  rolls  passes,  the  duplicate  rolls  should  not 
pass  also.  It  comes,  in  fact,  to  this,  that  the  machine  with  one  set  of 
rolls  is  a  perfect  machine,  but  the  machine  with  a  duplicate'  set  is  a 
more  perfect  machine.  I  think,  therefore,  that  each  set  of  rolls  neces- 
sarily belongs  to  the  machine  as  part  of  it.  I  do  not  think  that  this  is 
at  all  affected  by  the  dictum  of  Fitzherbert ;  but  if  it  was,  my  answer 
would  be,  that  this  subject  has  been  considered  much  more  of  late 
years  than  it  was  in  olden  times,  and  that  the  matter  decided  was  with 
regard  to  a  question  of  distress.  If  it  were  desired  to  reduce  the  ques- 
tion to  an  absurdit}',  it  would  be  by  supposing  a  cage  of  duplicate  latch 
kej-s  to  a  door,  and  holding  that  one  only  should  pass,  and  not  the 
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other.  The  fact  is,  that  whether  there  is  one  set  of  rolls  or  a  duplicate 
set,  they  are  each  part  and  parcel  of  the  machine,  and  come  within  the 
term  "  belonging  to  the  machine  as  part  of  it." 

Then  comes  the  case  as  to  the  different  sizes  of  rolls.  But  if  the 
duplicates  of  the  same  size  pass,  it  follows  that  the  rolls  of  different 
sizes  pass,  if  the}'  render  the  machine  still  more  perfect  than  if  the  rolls 
were  all  of  the  same  size. 

Then  we  come  to  another  and  different  class  of  rolls,  and  there  I 
confess  I  differ  from  the  registrar  who  has  given  his  opinion  in  this 
case.  I  allude  to  those  rolls  which  had  been  made  for  the  purpose  of 
being  used  in  this  machine,  and  had  been  sent  to  the  mill  for  that  pur- 
pose, but  had  never  been  fitted  to  the  machine,  and  which  required 
something  more  to  be  done  to  fit  them  to  the  machine  in  order  that 
the}-  might  be  used  in  it.  I  think  that  if  a  man  mortgages  a  machine, 
and  afterwards,  the  machine  itself  being  perfect,  and  fitted  with  rolls 
and  everything  else  connected  with  it,  other  rolls  are  sent  for  to  be  used 
with  the  machine,  but  those  rolls  cannot  be  used  unless  and  until  they 
are  fitted  to  the  machine,  it  would  be  going  a  long  way  to  say  that  the 
mortgagor  should  be  compelled  to  fit  those  rolls  to  the  machine,  and 
should  be  precluded  from  saying  that  they  do  not  form  a  part  of  the 
machine. 

Therefore  I  am  of  opinion  that,  as  regards  the  duplicate  rolls,  as  re- 
gards the  rolls  of  different  sizes,  as  regards  all  the  rolls  which  have 
Ijeen  actually  fitted  to  the  machine,  they  belong  to  the  machine  as  part 
of  the  machine,  —  the}'  are,  in  fact,  essential  parts  of  the  machine.  But 
I  cannot  hold  that  the  rolls  which  have  never  been  fitted  to  the  machine, 
and  have  never  been  used  in  the  machine,  and  which  require  something 
more  to  be  done  to  them  before  they  ai-e  fitted  to  the  machine,  belong 
to  the  machine,  or  that  they  are  essential  parts  of  it.  Therefore,  in 
that  respect  the  order  will  be  varied. 

The  second  appeal  was  then  argued. 

Sir  G.  M.  Giffard,  L.  J.  The  two  points  which  remain  to  be  dis- 
posed of  in  this  question  are,  first,  as  to  the  straightening  plates  ;  and, 
secondly,  as  to  the  weighing  machines.  I  cannot  agree  to  the  sugges- 
tion of  IMr.  Jessel  that  because  the  mortgagor  in  this  case  was  a  lease- 
holder and  not  a  freeholder  the  articles  which  are  fixtures  will  not  pass 
to  the  mortgagee.  Whether  he  is  a  freeholder  or  a  leaseholder,  the 
same  rule  clearly  and  indubitably  would  apply,  and  the  only  question 
is,  whether  the  straightening  plates  and  the  weighing  machines  are 
fixtures. 

With  regard  to  the  straightening  plates,  two  cases  were  cited,  one  of 
the  Metropolitan  Counties  Society  v.  Brovm  [26  Beav.  454],  and  an- 
other of  Beaufort  v.  Bates  [3  De  G.,  F.  &  J.  381].  The  latter  case 
clearly  has  no  application,  for  that  was  a  case  in  which,  there  being 
chattels  which,  as  between  the  lessor  and  lessee,  the  lessee  might 
remove,  an  execution  creditor  of  the  lessee  was  held  entitled  to  take 
them.     As  regards  the  former  case,  the  point   was   wholly   different 
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from  the  point  in  this  case,  because  there  the  straightening  plates  cer- 
tainl}'  were  not  fixed  in  the  mode  in  which  these  straightening  plates 
appear  from  the  evidence  to  be  fixed.  It  is  onlj'  necessary  to  read 
some  portions  of  the  evidence  to  show  that  these  straightening  plates 
are  clearl}'  fixtures,  and,  in  fact,  just  as  much  part  of  the  floor  as  ain' 
pavement  would  be,  and,  certainly,  it  would  be  astonishing  to  me  if  an 
ordinar}'  pavement  were  regarded  as  a  thing  that  could  be  removed  by 
a  mortgagor  as  against  his  mortgagee.  [His  Lordship  then  referred  to 
the  evidence,  and  continued :]  Upon  this  evidence  I  must  assume  that 
the  plates  round  the  straightening  plates  are  part  of  the  ordinary  floor 
of  the  place,  and  that  the  straightening  plates  are  just  as  much  part  of 
the  ordinary  floor  as  the  plates  around  them.  I  look  upon  these  straight- 
ening plates  as  in  the  same  position  as  a  flagstone  laid  down  and  let  in, 
and  certainly  if  anything  in  the  world  is  a  fixture  I  should  conceive  that 
a  flagstone  laid  down  and  let  in  would  be  a  fixture.  In  fact,  the  registrar 
seems  to  have  fallen  into  this  mistake  by  laying  rather  too  much  stress 
on  what  was  said  in  the  case  of  Mather  v.  Fraser,  2  K.  &  J.  536,  as  to 
nothing  being  a  fixture  which  could  stand  b3-its  own  weight.  No  doubt 
a  flat  plate  will  rest  b}'  its  own  weight,  but  if  jo\x  have  it  laid  in,  em- 
bedded, and  overlaid  with  that  which  is  part  of  the  permanent  floor, 
and  the  permanent  floor  cannot  be  removed  without  damage  to  the  free- 
hold, as  it  clearly  cannot  be  here,  I  can  have  no  doubt  whatever  but 
that  the  straightening  plates  are  fixtures. 

But,  then,  with  regard  to  the  weighing  machines,  I  think  the  case  is 
wholly  difl^erent.  The  evidence  is  clear  that  weighing  machines  of  this 
description  are  frequently  put  upon  wheels,  and  are  so  used.  As 
regards  these  weighing  machines,  it  appears  that  where  they  are  placed 
inside  the  building  the  floor  is  prepared  for  them,  and  where  they  are 
placed  outside  the  soil  is  prepared  for  them  ;  that  is  to  say,  a  square 
receptacle  is  made  and  is  bricked,  and  when  that  square  receptacle 
is  made  and  bricked,  the  weighing  machine  is  placed  in  it,  and 
may,  of  course,  be  taken  out  again,  for  it  is  not  fixed  by  nails,  or  by 
screws,  or  in  any  other  way.  One  of  the  witnesses  says:  "I  took 
a  piece  of  thin  iron  about  half  an  inch  thick,  and  trickled  around  the 
outside  of  it,  and  from  that  I  could  see  there  was  some  brickwork  put 
up  in  order  to  secure  the  outside ;  there  was  a  space  all  round  of  from 
five-eights  to  three-fourths  of  an  inch."  Mr.  Fry  argued  that  the 
brickwork  was  the  same  thing  as  if  there  had  been  a  frame,  and  that 
the  brickwork  is  part  and  parcel  of  the  machine.  To  that  argument  I 
cannot  assent.  Suppose  in  this  case  a  number  of  brick  places  had  been 
made,  into  which  it  had  been  convenient  to  put  weights,  be^'ond  all 
doubt  the  weights  would  not  have  been  fixtures.  In  the  same  wa}',  if 
there  had  been  a  foundation  of  granite  for  a  cannon  or  a  large  tele- 
scope, neither  the  cannon  nor  the  large  telescope  would  be  a  fixture. 
The  preparation  of  the  soil  does  not  make  the  machine  a  fixture,  nor 
does  tiie  fact  of  its  beinff  put  into  the  receptacle  so  prepared  for  it  make 
it  a  fixture. 
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Therefore,  as  regards  the  straightening  plates  the  decision  below  will 
be  reversed,  and  as  regards  the  weighing  machines  it  will  be  affirmed. 
There  will  be  no  costs  of  the  appeal,  and  the  deposit  will  be  returned.^ 


HOLLAND  V.  HODGSON. 
Exchequer  Chamber.     1872. 

{Reported  L.  R.  7  C.  P.  328.] 

Blackburn,  J.^  In  this  case  George  Mason,  who  was  owner  in  fee 
of  a  mill  occupied  by  him  as  a  worsted  mill,  mortgaged  the  mill  and  all 
fixtures  which  then  were,  or  at  any  time  thereafter  should  be  set  up 
and  affixed  to  the  premises,  in  fee  to  the  plaintiffs.  The  mortgage 
deed  was  not  registered  as  a  bill  of  sale,  and  Mason,  who  continued  in 
possession,  assigned  all  his  estate  and  effects  to  the  defendants  as 
trustees  for  the  benefit  of  his  creditors.    The  defendants  under  this  last 

1  In  HeUawell  v.  Eastwood,  6  Ex.  295  (1851),  the  question  was  whether  "certain 
cotton  spinning-machines,  called  '  mules,'  some  of  wliich  were  fixed  by  screws  to  the 
wooden  floor,  and  some  by  screws  which  had  been  sunk  into  holes  in  the  stone  flooring, 
and  secured  by  molten  lead  poured  into  them,"  were  distrainable  for  rent.  It  was 
held  that  they  were  distrainable.  Parke,  B.,  delivering  the  opinion  of  the  court,  said  ; 
"  The  only  question,  therefore,  is,  whether  the  machines  when  fixed  were  parcel  of  the 
freehold  ;  and  this  is  a  question  of  fact,  depending  on  the  circumstances  of  each  case, 
and  principally  on  two  considerations  :  first,  the  mode  of  annexation  to  the  soil  or  fabric 
of  the  house,  and  the  extent  to  which  it  is  united  to  them,  whether  it  can  easily  be 
removed,  integre,  salve,  et  commode,  or  not,  without  injury  to  itself  or  the  fabric  of  the 
building;  secondly,  on  the  object  and  purpose  of  the  annexation,  whether  it  was  for 
the  permanent  and  substantial  improvement  of  the  dwelling,  in  the  language  of  the 
Civil  Law,  perpetui  usus  causa,  or  in  that  of  the  Year-Book,  pom-  un  profit  del  inherit- 
ance (20  Hen.  7, 13),  or  merely  for  a  temporary  purpose,  or  the  more  complete  enjoy- 
ment and  use  of  it  as  a  chattel. 

"  Now  in  considering  this  case,  we  cannot  doubt  that  the  machines  never  became 
a  part  of  the  freehold.  They  were  attached  slightly,  so  as  to  be  capable  of  removal 
without  the  least  injury  to  the  fabric  of  the  building  or  to  themselves  ;  and  the  object 
and  purpose  of  the  annexation  was,  not  to  improve  the  inheritance,  but  merely  to  ren- 
der the  machines  steadier  and  more  capable  of  convenient  use  as  chattels.  They  were 
never  a  part  of  the  freehold,  any  more  than  a  carpet  would  be  which  is  attached  to 
the  floor  by  nails  for  the  purpose  of  keeping  it  stretched  out,  or  curtains,  looking- 
glasses,  pictures,  and  other  matters  of  an  ornamental  nature,  which  have  been  slightly 
attached  to  the  walls  of  the  dwelling  as  furniture,  and  which  is  probably  the  reason 
why  they  and  similar  articles  have  been  held,  in  different  cases,  to  be  removable.  The 
machines  would  have  passed  to  the  executor.  (Per  Lord  Lyndhurst,  C.  B.,  Trappes  v. 
Harter,  2  C.  &  M.  177.)  They  would  not  have  passed  by  a  conveyance  or  demise  of 
the  mill.  They  never  ceased  to  have  the  character  of  movable  chattels,  and  were 
therefore  liable  to  the  defendants'  distress.  The  plaintiff's  rule  is,  therefore,  dis- 
charged, and  the  defendants'  rule  is  absolute."  And  so  Murdoch  v.  Gifford,  18 
N.  Y.  28. 

See  Fisher  v.  Dixon,  12  CI.  &  F.  312  ;  Walmsley  v.  Milne,  7  C.  B.  (n.  s.)  115 ;  Bain 
T.  Brand,  1  Ap.  Cas.  762  ;  Sheffield  Sf  South  Yorkshire  Society  v.  Harrison,  15  Q.  B.  358. 

2  The  opinion  only  is  given ;  it  states  the  case  sufficiently. 
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deed  took  possession  of  everything.  The  plaintiffs  brought  trover. 
The  defendants  paid  money  into  court,  and  there  was  a  replication  of 
damages  ultra.  A  case  was  stated  showing  the  nature  of  the  articles, 
and  how  and  in  what  manner  they  were  affixed  to  the  mill.  As  the 
deed  was  not  registered  under  the  Bills  of  Sales  Act  (17  &  18  Vict. 
c.  36),  it  was  by  §  1  of  that  Act  void  as  against  the  defendants  as 
assignees  for  the  benefit  of  creditors  so  far  as  it  was  a  transfer  of 
"  personal  chattels  "  within  the  meaning  of  that  Act;  and  as  by  §  7  the  ^ 
phrase  "  personal  chattels  "  is  declared  in  that  Act  to  mean  inter  alia 
"  fixtures,"  it  was  void  (as  against  these  defendants)  so  far  as  it  was 
a  transfer  of  fixtures  as  such.  Since  the  decision  of  this  court  in 
Climie  v.  Wood,  Law  Rep.  4  Ex.  328,  it  must  be  considered  as  settled 
law  (except,  perhaps,  in  the  House  of  Lords)  that  what  are  coniraonl}' 
known  as  trade  or  tenant's  fixtures  form  part  of  the  land,  and  pass  by 
a  conveyance  of  it ;  and  that  though  if  the  person  who  erected  those 
fixtures  was  a  tenant  with  a  limited  interest  in  the  land,  he  has  a  right, 
as  against  the  freeholder,  to  sever  the  fixtures  from  the  land  ;  3'et  if  he 
be  a  mortgagor  in  fee,  he  has  no  such  right  as  against  his  mortgagee. 
Trade  and  tenant's  fixtures  are,  in  the  judgment  in  that  case,  accurateh- 
defined  as  "  things  which  are  annexed  to  the  land  for  the  purposes  of 
trade  or  of  domestic  convenience  or  ornament  in  so  permanent  a  man- 
ner as  to  become  part  of  the  land,  and  yet  the  tenant  who  has  erected 
them  is  entitled  to  remove  them  during  his  term,  or  it  may  be  within  a 
reasonable  time  after  its  expiration."  It  was  not  disputed  at  the  bar 
that  such  was  the  law ;  and  it  was  admitted,  and  we  think  properlj' 
admitted,  that  where  there  is  a  convej-ance  of  the  land,  the  fixtures  are 
transferred,  not  as  fixtures,  but  as  part  of  the  land,  and  the  deed  of 
transfer  does  not  require  registration  as  a  bill  of  sale.  But  we  wish  to 
guard  ourselves  by  stating  that  our  decision  (so  far  as  regards  the  reg- 
istration) is  confined  to  the  case  before  us,  where  the  mortgagor  was 
owner  to  the  same  extent  of  the  fixtures  and  of  the  land.  If  a  tenant 
having  only  a  limited  interest  in  the  land,  and  an  absolute  interest  in 
the  fixtures,  were  to  convej'  not  only  his  limited  interest  in  the  land  and 
his  right  to  enjoy  the  fixtures  during  the  term,  so  long  as  they  con- 
tinued a  part  of  the  land,  but  also  his  power  to  sever  those  fixtures  and 
dispose  of  them  absolutely,  a  verj'  different  question  would  have  to  be 
considered.  As  it  does  not  arise,  we  decide  nothing  as  to  this.  We 
are  not  to  be  understood  as  expressing  dissent  from  what  appears  to 
have  been  the  opinion  of  Wood,  V.  C,  in  Boi/cIy.  Shorrock,  Law  Rep. 
5  Eq.  72,  but  merely  as  guarding  against  being  supposed  to  confirm  it. 
In  Climie  v.  Wood  the  jury  had  found  as  a  fact  that  the  articles  there 
in  question  were  tenant  fixtures,  and  that  finding  was  not  questioned. 
Neither  the  Court  of  Exchequer  nor  the  Court  of  Exchequer  Chamber 
had  occasion  there  to  consider  what  would  constitute  a  fixture.  In  the 
present  case  there  is  no  such  finding.  The  controversy  was  confined  to 
the  looms,  the  nature  of  which  and  the  mode  of  their  annexation  were 
described  in  the  case.     In  the  court  below  it  was  properly  admitted 
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that  there  was  no  real  distinction  between  those  looms  and  the  articles 
which  the  Court  of  Queen's  Bench,  in  Longbottom  v.  Berry,  Law  Rep. 
0  Q.  B.  123,  decided  to  be  so  annexed  as  to  form  part  of  the  land. 
Judgment  was  accordingly  given  for  the  plaintiffs,  without  argument, 
leaving  the  defendants  to  question  Longbottom  v.  Berry  in  a  court  o( 
error. 

Tlie  present  case  is  therefore  really,  though  not  in  form,  an  appeal 
against  the  decision  of  the  Court  of  Queen's  Bench  in  Longbottom  v. 
Berry,  and  was  so  argued.     There  is  no  doubt  that  the  general  maxim 
of  the  law  is,  that  what  is  annexed  to  the  land  becomes  part  of  the 
land  ;   but  it  is  very  difficult,  if  not  impossible,  to  say  with  precision 
what  constitutes  an  annexation   sufficient  for  this  purpose.      It  is  a 
question  whicli  must  depend  on  the  circumstances  of  each  case,  and 
maiul}-  on  two  circumstances,   as   indicating  the  intentiou,  viz.,  llie 
degree  of  annexation  and  the  object  of  the  annexation.     When  the  ar- 
ticle in  question  is  no  further  attached  to  the  land  than  by  its  own 
weight,  it  is  generall}'  to  be  considered  a  mere  chattel ;   see  Wiltshear 
V.  Cottrell,  1  E.  &  B.  674;   22  L.  J.  Q.  B.  177,  and  the  cases  there 
cited.     But  even  in  such  a  case,  if  tlie  intention  is  apparent  to  make 
the  articles  part  of  the  land,  they  do  become  part  of  the  land:   see 
D'Eyncourt  v.  Gregory,  Law  Kep.  3  Eq.  382.     Thus  blocks  of  stone 
placed  one  on  the  top  of  another  without  any  mortar  or  cement,  for  the 
purpose  of  forming  a  dry  stone  wall,  would  become  part  of  the  land 
though  the  same  stones,  if  deposited  in  a  builder's  yard  and  for  conven- 
ience' sake  stacked  on  the  top  of  each  other  in  the  form  of  a  wall,  would 
remain  chattels.    On  the  other  hand,  an  article  may  be  very  firmly  fixed 
to  the  land,  and  yet  the  circumstances  may  be  such  as  to  show  that  it 
was  never  intended  to  be  part  of  the  land,  and  then  it  does  not  become 
part  of  the  land.     The  anchor  of  a  lai-ge  ship  must  be  very  firmly 
fixed  in  the  ground  in  order  to  bear  tlie  strain  of  the  cable  ;  yet  no 
one  could  suppose  that  it  became  part  of  the  land,  even  though  it  should 
chance  that  the  ship-owner  was  also  the  owner  of  the  fee  of  the  spot 
where  the  anchor  was  dropped.     An  anchor  similarly  fixed  in  the  soil 
for  the  purpose  of  bearing  the  strain  of  the  chain  of  a  suspension  bridge 
would  be  part  of  the  land.     Perhaps  the  true  rule  is,  that  articles  not 
otherwise  attached  to  the  land  than  by  their  own  weight  are  not  to  be 
considered  as  part  of  the  land,  unless  the  circumstances  are  such  as  to 
show  that  they  were  intended  to  be  part  of  the  land,  the  onus  of  show- 
ing that  they  were  so  intended  lying  on  those  who  assert  that  they  have 
ceased  to  be  chattels,  and  that,  on  the  contrar}-,  an  article  which  is 
affixed  to  the  land  even  slightly  is  to  be  considered  as  part  of  the  land, 
unless  the  circumstances  are  such  as  to  show  that  it  was  intended  all 
along  to  continue  a  chattel,  the  onus  lying  on  those  who  contend  that  it 
is  a  chattel.    This  last  proposition  seems  to  be  in  effect  the  basis  of  the 
judgment  of  the  Court  of  Common  Pleas  delivered  by  Maule,  J.,  in 
WUdex.  Waters,  16  C.  B.  637;   24  L.  J.  C.  P.   193.     This,   however, 
only  removes  the  difficulty  one  step,  for  it  still  remains  a  question  in 
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each  case  whether  the  circumstances  are  sufficient  to  satlsfj-  the  onus. 
In  some  cases,  such  as  the  anchor  of  the  ship  or  the  ordinary  instance 
given  of  a  carpet  nailed  to  the  floor  of  a  room,  the  nature  of  the  thing 
sufficiently  shows  it  is  only  fastened  as  a  chattel  temporarily,  and  not 
affixed  permanently  as  part  of  the  land.  But  ordinary  trade  or  tenant 
fixtures  which  are  put  up  with  the  intention  that  they  should  be  removed 
by  the  tenant  (and  so  are  put  up  for  a  purpose  in  one  sense  only  tem- 
porar}',  and  certainly  not  for  the  purpose  of  improving  the  reversionary 
interest  of  the  landlord)  have  always  been  considered  as  part  of  the 
land,  though  severable  by  the  tenant.  In  most,  if  not  all,  of  such  cases 
the  reason  why  the  articles  are  considered  fixtures  is  probably  that 
indicated  by  Wood,  V.  C,  in  J5oi/d  v.  Shorrock,  that  the  tenant  indi- 
cates by  the  mode  in  which  he  puts  them  up  that  he  regards  them  as 
attached  to  the  property  during  his  interest  in  the  property.  What  we 
have  now  to  decide  is  as  to  the  application  of  these  rules  to  looms  put 
up  by  the  owner  of  the  fee  in  the  manner  described  in  the  case.  In  Hel- 
lawellv.  Eastwood,  6  Ex.  295  ;  20  L.  J.  Ex.  154  (decided  in  1851),  the 
facts  as  stated  in  the  report  are,  that  the  plaintiff  held  the  premises  in 
question  as  tenant  of  the  defendants,  and  that  a  distress  for  rent  had 
been  put  in  by  the  defendants  under  which  a  seizure  was  made  of 
cotton-spinning  machinery  called  "  mules,"  some  of  which  were  fixed 
by  screws  to  the  wooden  floor,  and  some  bj'  screws  which  had  been  sunk 
in  the  stone  floor,  and  secured  by  molten  lead  poured  into  them.  It 
may  be  inferred  that  the  plaintiff,  being  the  tenant  only,  had  put  up  those 
mules ;  and  from  the  large  sum  for  which  tlie  distress  appears  to  have 
been  levied  (£2000),  it  seems  probable  that  he  was  the  tenant  of  the 
whole  mill.  It  does  not  appear  what  admissions,  if  any,  were  made  at 
the  trial,  nor  whether  the  court  had  or  had  not  by  the  reservation  power 
to  draw  inferences  of  fact,  though  it  seems  assumed  in  the  judgment 
that  they  had  such  a  power.  Parke,  B.,  in  delivering  the  judgment  of  the 
court,  says  :  "  This  is  a  question  of  fact  depending  on  the  circumstances 
of  each  case,  and  principally  on  two  considerations  :  first,  the  mode  of 
annexation  to  the  soil  or  fabric  of  the  house,  and  the  extent  to  which  it 
is  united  to  them,  whether  it  can  easily  be  removed  integre,  salve,  et 
commode,  or  not,  without  injury  to  itself  or  the  fabric  of  the  building ; 
secondly,  on  the  object  and  purpose  of  the  annexation,  whether  it  was 
for  the  permanent  and  substantial  improvement  of  the  dwelling,  in  the 
language  of  the  civil  law  perpetui  usus  causa,  or  in  that  of  the  Year- 
Book,  pour  un  profit  del  inheritance,  or  merely  for  a  temporar}-  pur- 
pose and  the  more  complete  enjoj'ment  and  use  of  it  as  a  chattel."  It 
was  contended  by  Mr.  Field  that  the  decision  in  Hdlawell  v.  Eastwood 
had  been  approved  in  the  Queen's  Bench  in  the  case  of  Turner  v. 
Cameron,  Law  Rep.  5  Q.  B.  306.  It  is  quite  true  that  the  court  in  that 
case  said  that  it  afforded  a  true  exposition  of  the  law  as  applicable  to 
the  particular  facts  upon  which  the  judgment  proceeded  ;  hut  the  court 
expressly  guarded  their  approval  by  citing  from  the  judgment  delivered 
by  Parke,  B.,  the  facts  upon  which  they  considered  it  to  have  pro- 
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ceeded  :  "  They  were  attached  slight!}',  so  as  to  be  capable  of  removal 
without  the  least  injury  to  the  fabric  of  the  building  or  to  themselves, 
and  the  object  of  the  annexation  was  not  to  improve  the  inlieritance, 
but  raerel}'  to  render  the  machines  steadier  and  more  capable  of  con- 
venient use  as  chattels."  As  we  have  alread}'  observed,  trade  or  tenant 
fixtures  might  in  one  sense  be  said  to  be  fixed  "  merely  for  a  temporary 
purpose ; "  but  we  cannot  suppose  that  the  Court  of  Exchequer  meant 
to  decide  that  they  were  not  part  of  the  land,  though  liable  to  be 
severed  by  the  tenant. 

The  words  "  merely  for  a  temporary  purpose  "  must  be  understood 
as  applying  to  such  a  case  as  we  have  supposed,  of  the  anchor  dropped 
for  the  temporar}'  purpose  of  mooring  the  ship,  or  the  instance  imme- 
diately afterwards  given  b}'  Parke,  B.,  of  the  carpet  tacked  to  the  floor 
for  the  purpose  of  keeping  it  stretched  whilst  it  was  there  used,  and  not 
to  a  case  such  as  that  of  a  tenant  who,  for  example,  affixes  a  shop 
counter  for  the  purpose  (in  one  sense  temporary)  of  more  effectual!}' 
enjoying  the  shop  whilst  he  continues  to  sell  his  wares  there.  Subject 
to  this  observation,  we  tliink  that  the  passage  in  the  judgment  in  Hello- 
well  V.  Eastioood  does  state  the  true  principles,  though  it  may  be  ques- 
tioned if  they  were  in  that  case  correctly  applied  to  the  facts.  The 
court  in  their  judgment  determine  what  they  have  just  declared  to  be  a 
question  of  fact  thus  :  "The  object  and  purpose  of  the  connection  was  not 
to  improve  the  inheritance,  but  merely  to  render  the  machines  steadier 
and  more  capable  of  convenient  use  as  chattels."  Mr.  Field  was  justified 
in  saying,  as  he  did  in  his  argument,  that  as  far  as  the  facts  are  stated 
in  the  report,  they  are  very  like  those  in  the  present  case,  except  that 
the  tenant  who  put  the  mules  up  cannot  have  been  supposed  to  intend 
to  improve  the  inheritance  (if  by  that  is  meant  his  landlord's  reversion), 
but  only  at  most  to  improve  the  property  whilst  he  continued  tenant 
thereof ;  and  he  argued  with  great  force  that  we  ought  not  to  act  on  a 
surmise  that  there  were  any  special  facts  or  findings  not  stated  in  the 
report,  but  to  meet  the  case,  as  showing  that  the  judges  who  decided 
Hdlaxoell  v.  Eastwood  thought  that  articles  fixed  in  a  manner  very  like 
those  in  the  case  before  us  remained  chattels ;  and  this  is  felt,  by  some 
of  us,  at  least,  to  be  a  weighty  argument.  But  that  case  was  decided  in 
1851.  In  1853  the  Court  of  Queen's  Bench  had,  in  Wiltshear  v.  Cot- 
trell,  to  consider  what  articles  passed  by  the  conveyance  in  fee  of  a 
farm.  Among  the  articles  in  dispute  was  a  threshing  machine,  which 
is  described  in  the  report  thus:  "The  threshing  machine  was  placed 
inside  one  of  the  barns  (the  machinery  for  the  horse  being  on  the  out- 
side), and  there  fixed  by  screws  and  bolts  to  four  posts  wliich  were  let 
into  the  earth."  Ilellawell  v.  Eastwood  was  cited  in  the  argument. 
The  court  (without,  however,  noticing  that  case)  decided  that  the  thresh- 
ing machine,  being  so  annexed  to  the  land,  passed  by  the  conveyance.  It 
seems  difficult  to  point  out  how  the  threshing  machine  was  more  for  the 
improvement  of  the  inheritance  of  the  farm  than  the  present  looms  were 
for  the  improvement  of  the  manufactory ;  and  in  Mather  v.  Eraser^ 
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2  K.  &  J.  536  ;  25  L.  J.  Ch.  361,  Wood,  V.  C,  who  was  there  judge 
both  of  the  fact  and  the  law,  came  to  the  conclusion  that  machinery 
affixed  not  more  firmly  than  the  articles  in  question  by  the  owner  of  the 
fee  to  land,  for  the  purpose  of  carrying  on  a  trade  there,  became  part 
of  the  land.  This  was  decided  in  1856.  And  in  Walmsley  v.  Mlliie, 
7  C.  B.  (N.  S.)  115  ;  29  L.  J.  C.  P.  97,  the  Court  of  Common  Pleas, 
after  having  their  attention  called  to  a  slight  misapprehension  by 
Wood,  V.  C,  of  the  effect  of  Hellawell  v.  Eastwood,  came  to  the  con- 
clusion, as  is  stated  by  them,  at  p.  131,  "  that  we  are  of  opinion,  as  a 
matter  of  fact,  that  they  were  all  firmly  annexed  to  the  freehold  for  the 
purpose  of  improving  the  inheritance,  and  not  for  any  temporary  pur- 
pose. The  bankrupt  was  the  real  owner  of  the  premises,  subject  only 
to  a  mortgage  which  vested  the  legal  title  in  the  mortgagee  until  the 
repayment  of  the  money  borrowed.  The  mortgagor  first  erected  baths, 
stables,  and  a  coach-house,  and  other  buildings,  and  then  supplied  them 
with  the  fixtures  in  question  for  their  permanent  improvement.  As  to 
the  steam-engine  and  boiler,  they  were  necessary  for  the  use  of  the 
baths.  The  hay-cutter  was  fixed  into  a  building  adjoining  the  stable  as 
an  important  adjunct  to  it,  and  to  improve  its  usefulness  as  a  stable. 
The  malt-mill  and  grinding  stones  were  also  permanent  erections,  in- 
tended by  the  owner  to  add  to  the  value  of  the  premises.  They  there- 
fore resemble  in  no  particular  (except  being  fixed  to  the  building  by 
screws)  the  mules  put  up  by  the  tenant  in  Hellawell  v.  Eastwood."  It 
is  stated  in  a  note  to  the  report  of  the  case  that,  on  a  subsequent  day, 
it  was  intimated  by  the  court  that  Mr.  Justice  Willes  entertained 
serious  doubts  as  to  whether  the  articles  in  question  were  not  chattels. 
The  reason  of  his  doubt  is  not  stated,  but  probably  it  was  from  a  doubt 
whether  the  Exchequer  had  not,  in  Hellawell  v.  Eastwood,  shown  that 
they  would  have  thought  that  the  articles  were  not  put  up  for  the  pur- 
pose of  improving  the  inheritance,  and  from  deference  to  that  authority. 
The  doubt  of  this  learned  judge  in  one  view  weakens  the  authority  of 
Wahnsley  v.  Jlilne,  but  in  another  view  it  strengthens  it,  as  it  shows 
that  the  opinion  of  the  majority,  that  as  a  matter  of  fact  the  hay- 
cutter,  which  was  not  more  firmly  fixed  than  the  mules  in  Hellawell  v. 
Eastwood,  must  be  taken  to  form  part  of  the  laud,  because  it  was 
"  put  up  as  an  adjunct  to  the  stable,  and  to  improve  its  usefulness  as  a 
stable,"  was  deliberately  adopted  as  the  basis  of  the  judgment ;  and  it 
is  to  be  observed  that  Willes,  J.,  though  doubting,  did  not  dissent. 
Walmsley  v.  Milne  was  decided  in  1859.  This  case  and  that  of  Wilt- 
shear  V.  Cottrell  seem  authorities  for  this  principle,  that  where  an  article 
is  affixed  by  the  owner  of  the  fee,  though  only  affixed  by  bolts  and 
screws,  it  is  to  be  considered  as  part  of  the  land,  at  all  events  where 
the  object  of  setting  up  the  articles  is  to  enhance  the  value  of  the  prem- 
ises to  which  it  is  annexed  for  the  purposes  to  which  those  premises 
are  applied.  The  threshing  machine  in  W'dtshear  v.  CuttreU  was 
affixed  by  the  owner  of  the  fee  to  the  barn  as  an  adjunct  to  the  barn, 
and  to  improve  its  usefulness  as  a  barn,  in  much  the  same  sense  as  the 
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hay-culter  in  Walmsley  v.  Milne  was  affixed  to  the  stable  as  an  adjunct 
to  it,  and  to  improve  its  usefulness  as  a  stable.  And  it  seems  dilBcult 
to  say  that  the  machinery  in  Mather  v.  Fraser  was  not  so  much 
affixed  to  the  mill  as  an  adjunct  to  it  and  to  improve  the  usefulness  of 
the  mill  as  such,  as  either  the  threshing  machine  or  the  hay-cutter.  If, 
therefore,  the  matter  were  to  be  decided  on  principle,  without  reference 
to  what  has  since  been  done  on  the  faith  of  the  decisions,  we  should  be 
much  inclined,  notwithstanding  the  profound  respect  we  feel  for  every- 
thing that  was  decided  b}'  Parke,  B.,  to  hold  that  the  looms  now  in 
question  were,  as  a  matter  of  fact,  part  of  the  land.  But  there  is 
another  view  of  the  matter  which  weighs  strongly  with  us.  Hellawell 
V.  Eastwood  was  a  decision  between  landlord  and  tenant,  not  so  likely 
to  influence  those  who  advance  money  on  mortgage  as  Mather  v. 
Fraser,  which  was  a  decision  directly  between  mortgagor  and  mort- 
gagee. We  find  that  Mather  v.  Fraser,  which  was  decided  in  1856,  has 
been  acted  upon  in  Boyd  v.  Shorrock  by  the  Court  of  Queen's  Bench 
in  Longbottom  v.  Berry,  and  in  Ireland  in  He  Daioson,  Ir.  Law  Rep. 
2  Eq.  222.  These  cases  are  too  recent  to  have  been  themselves  much 
acted  upon,  but  they  show  that  Mather  v.  Fraser  has  been  generally 
adopted  as  the  ruling  case.  We  cannot,  therefore,  doubt  that  much 
money  has,  during  the  last  sixteen  3'ears,  been  advanced  on  the  fixith  of 
the  decision  in  Mather  v.  Fraser.  It  is  of  great  importance  that  the 
law  as  to  what  is  the  security  of  a  mortgagee  should  be  settled ;  and 
without  going  so  far  as  to  say  that  a  decision  only  sixteen  years  old 
should  be  upheld,  right  or  wrong,  on  the  principle  that  communis  error 
facit  jus,  we  feel  that  it  should  not  be  reversed  unless  we  clearly  see 
that  it  is  wrong.  As  already  said,  we  are  rather  inclined  to  think  that 
if  it  were  res  Integra  we  should  find  the  same  way.  We  think,  there- 
fore, that  the  judgment  below  should  be  affirmed. 

Judgment  affirmed} 
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[Reported  19  Pick.  314.] 

Shaw,  C.  J.  It  will  probabl}"  not  be  necessary  to  go  much  at  large 
into  the  facts  of  this  case,  to  explain  the  onl}'  material  principle  of  law 
on  which  it  is  decided.  The  action  is  trespass  for  taking  and  carrying 
awa)'  one  iron  kettle  and  two  copper  kettles.  There  are  two  counts : 
one,  quare  clausiim,  charging  the  taking  away  of  the  kettles  as  aggra- 
vation ;  the  other,  de  bonis  asportatis,  in  which  the  gravamen  is,  the 
taking  awa}'  and  converting  the  same  kettles. 

The  defendant,  by  deed  of  June  4th,  1835,  duly  executed,  acknowl- 

1  See  Chidley  v.  Churchwardens  of  West  Ham,  32  L.  T.  (N.  S.)  486. 
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edged  and  delivered,  conveyed  to  the  plaintiff  a  parcel  of  real  estate, 
on  which  was  a  d3e-house,  and  in  that  dye-house  were  the  kettles  in 
question.  The}'  were  firmly  set  in  brickwork,  and  constituted  a  valu- 
able part  of  the  estate,  and  were  a  part  of  the  realty.  By  mutual 
agreement,  the  grantor  retained  possession  till  April,  1836,  at  about 
which  time  the  kettles  were  taken  down  bj'  the  defendant  and  removed. 
The  deed  conveys  the  premises,  including  the  dye-house  and  appurte- 
nances, but  making  no  mention  of  the  kettles,  either  by  expressly  ex- 
cepting or  including  them.  The  deed  was  not  delivered  at  the  time 
of  its  date,  and  probably  not  till  some  months  after ;  but  this  is  not 
material. 

The  defence  relied  upon  was,  that  at  the  time  the  bargain  was  made 
for  a  sale  of  the  premises,  by  the  defendant  to  the  plaintiff,  June  4th, 
1835,  it  was  agreed  b}'  Bosworth,  the  owner  of  the  d3-e-house,  with  one 
Chapin,  to  sell  him  the  three  kettles,  that  this  was  known  to  Noble, 
and  it  was  understood  and  agreed,  that  by  the  deed  from  Bosworth  to 
Noble,  the  kettles  were  not  intended  to  be  conveyed,  and  that  although 
the  agreement  between  Bosworth  and  Chapin  from  accidental  causes 
fell  through  and  was  not  executed,  yet  that  the  property  in  the  kettles 
remained  in  the  defendant,  and  did  not  pass  b}-  his  deed  to  the  plaintiff. 

This  presents  two  questions  :  first,  whether  the  deed,  b\'  its  ordinary 
effect  and  operation,  transferred  the  property  in  these  dj'e-kettles  ;  and 
if  so,  then  secondly,  whether  that  effect  can  be  conti'olled  by  the  parol 
agreement  made  before  or  at  the  time  of  the  delivery  of  the  deed,  that 
the  kettles  should  not  be  considered  as  included  in  the  deed. 

As  to  the  first,  whatever  doubt  there  might  be,  if  kettles  were  erected 
in  like  manner  by  a  tenant  on  the  leased  premises,  for  the  purposes  of 
his  trade,  or  by  a  mortgagor  after  the  estate  had  been  mortgaged,  we 
have  no  doubt,  that  where  an  owner  erects  a  dye-house  on  his  own  land, 
and  sets  up  dye-kettles  therein,  firmly  secured  in  brick  work,  they 
become  part  of  the  realty,  and  pass  by  a  deed  of  the  land  without 
express  words.  The  legal  effect  and  operation  of  such  a  deed  is  to 
vest  the  entire  right  and  property  in  the  kettles  in  the  grantee.  Union 
Bank  v.  JEmerson,  15  Mass.  E.  159. 

2.  Then  is  it  competent  for  the  grantor  to  control  or  restrain  this 
legal  effect,  by  proof  of  a  parol  agreement,  made  previousl}'  to  or  at 
the  time  of  the  delivery  of  the  deed  ?  The  court  are  all  of  opinion,  that 
it  is  not.  It  would  be  as  well  contrary  to  the  general  rule  of  the 
common  law,  which  provides  that  the  terms  of  an  instrument  in  writ- 
ing shall  not  be  altered  or  controlled  by  a  parol  agreement,  as  against 
the  provision  of  the  Statutes,  which  requires  that  all  rights  and  inter- 
ests in  real  estate,  shall  be  manifested  by  some  instrument  in  writing. 
and  that  no  action  shall  be  brought  on  any  agreement  for  the  sale  of 
lands,  or  any  interest  in  or  concerning  the  same,  unless  in  writing. 
St.  1783,  c.  37,  §§  1,  2,  3.  It  is  as  much  against  these  rules  to  admit 
parol  evidence,  to  prevent  or  restrain  the  legal  inferences  and  conse- 
quences of  a  deed,  as  to  control   and   alter   its   express   provisiuus. 
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Pattison  v.  Hull,  9  Cowen,  754.  A  deed  passes  all  the  incidents  to 
the  laud  as  well  as  the  laud  itself,  and  as  much  when  not  expi-essed,  as 
when  they  are.  If  the  parol  agreement  were  made  before  the  execu- 
tion and  delivery  of  the  deed,  it  is  to  be  regarded  as  part  of  the  nego- 
tiation and  discussion  respecting  the  terms  of  the  purchase  and  sale, 
which  is  considered  as  merged  and  embodied  in  the  deed  itself  as  the 
final  and  authoritative  expression  of  the  agreement  and  determination 
of  the  parties  on  the  subject.  If  it  was  made  at  the  time  of  the  deliv- 
ery of  the  deed,  then  it  must  be  deemed  an  exception,  reservation  or 
defeasance,  and  being  repugnant  to  the  terms  and  effect  of  the  deed, 
it  is  void. 

For  these  reasons,  the  court  are  of  opinion,  that  the  verdict,  which 
was  for  the  defendant,  must  be  set  aside,  and  a  new  trial  granted.^ 

Lathrop,  I.  C.  J3ates,  and  I'^orbes,  for  the  defendant. 

Wells,  Alvord,  and  W,  G.  Bates,  contra. 


PEIRCE  V.   GODDARD. 

Supreme  Judicial  Court  of  Massachusetts.     1839. 

[Reported  22  Pick.  559.] 

Trover.  The  writ  contained  two  counts,  one,  for  the  conversion  of 
a  dwelling-house,  and  the  other,  for  the  conversion  of  the  materials 
of  a  dwelling-house. 

By  an  agreed  statement  of  facts  it  appeared  that  Oliver  G-.  Daven- 
port, on  the  16th  of  Januar}',  1836,  mortgaged  to  the  plaintiff  a  lot  of 
land  in  Templeton,  with  a  dwelling-house  thereon,  to  secure  the  pay- 
ment of  a  promissory  note  of  that  date  for  the  sum  of  $450,  upon  which 
there  was  still  due  the  sum  of  about  $270  ;  that  after  such  mortgage 
was  made,  Davenport,  having  purchased  another  lot  of  land  in  Temple- 
ton,  undertook  to  remove  the  house  to  such  lot ;  but  that  after  having 
removed  it  from  sixty  to  eighty  rods  from  its  former  site,  he  took  it  all 
to  pieces  and  carried  the  materials  to  the  subsequently  purchased  lot, 
and  there  erected  a  house  of  the  same  dimensions  as  the  former  house  ; 
that  in  the  construction  of  the  new  house,  he  made  use  of  the  materials 
of  the  old  house,  so  far  as  they  would  answer  the  purpose,  together 
with  new  materials,  which  were  furnished  by  himself;  that  the  removal 
of  the  old  house  and  the  erection  of  the  new  one,  were  known  to  the 
defendant  ;  but  there  was  no  evidence  that  he  knew  of  the  mortgage, 
other  than  what  resulted  from  the  record  thereof. 

It  further  appeared,  that  when  the  new  house  was  completed,  Daven- 
port, for  a  valuable  consideration,  conveyed  the  lot  on  which  it  stood, 
together  with  the  house,  to  the  defendant,  who  occupied  the  same  from 

1  Followed  in  Leonard  v.  Clourjh,  133  N.  Y.  292.  But  see  Strong  v.  Doyle,  UO 
Siaes.  y2,  post,  p.  62(j. 
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that  time  until  after  the  commencement  of  this  action,  when  he  sold 
the  same  to  a  third  person. 

A  nonsuit  or  a  default  was  to  be  entered,  as  the  court  should 
determine. 

Washburn  and  Hartshorn,  for  the  plaintiff. 

C  Allen,  for  the  defendant. 

Wilde,  J.,  drew  up  the  opinion  of  the  court.  This  action  is  sub- 
mitted on  an  agreed  statement  of  facts,  b}-  which  it  appears,  that  one 
Davenport,  being  the  owner  of  a  lot  of  land  with  a  dwelling-house 
thereon,  mortgaged  the  same  to  the  plaintiff;  that  afterwards  he  took 
down  the  house,  and  with  the  materials  partly,  and  partly  with  new 
materials,  built  a  new  house  on  another  lot  of  his  at  some  distance  ; 
and  that  after  the  new  house  was  completed,  he,  for  a  valuable  consid- 
eration, sold  the  last-mentioned  lot  and  house  to  the  defendant. 

There  are  two  counts  in  the  declaration  :  one,  for  the  conversion  of 
the  newly  erected  house ;  and  the  othei",  for  the  conversion  of  the  mate- 
rials with  which  it  was  built,  belonging  to  the  old  house. 

The  plaintiff's  counsel  insist,  that  the  old  house  was  the  property  of 
the  plaintiff,  and  that  Davenport  had  no  right  to  take  it  down,  and 
could  not  therefore  acquire  any  property  in  the  materials  b}-  such  a 
wrongful  act ;  that  the  new  house,  being  built  with  the  materials  from 
the  old  house  in  part,  became  the  property  of  the  plaintiff,  although 
new  materials  were  added,  by  right  of  accession  ;  and  that  Davenport, 
having  no  property  in  the  house,  as  against  the  plaintiff,  could  convey 
no  title  to  it  to  the  defendant. 

That  Davenport  is  responsible  for  taking  down  and  removing  the  old 
house,  cannot  admit  of  a  doubt ;  but  it  does  not  follow,  that  the  prop- 
erty in  the  new  house  vested  in  the  plaintiff. 

The  rules  of  law,  by  which  the  right  of  property  may  be  acquired  by 
accession  or  adjunction,  were  principally  derived  from  the  civil  law, 
but  have  been  long  sanctioned  by  the  courts  of  England  and  of  this 
countr}'  as  established  principles  of  law. 

The  general  rule  is,  that  the  owner  of  property,  whether  the  property 
be  movable  or  immovable,  has  the  right  to  that  which  is  united  to  it  by 
accession  or  adjunction.  But  by  the  law  of  England  as  well  as  by  the 
civil  law,  a  trespasser,  who  wilfully  takes  the  property  of  another,  can 
acquire  no  right  in  it  on  the  principle  of  accession,  but  the  owner  may 
reclaim  it,  whatever  alteration  of  form  it  may  have  undergone,  unless 
it  be  changed  into  a  different  species  and  be  incapable  of  being  restored 
to  its  former  state  ;  and  even  then  the  trespasser,  by  the  civil  law, 
could  acquire  no  right  by  the  accession,  unless  the  materials  had  been 
taken  away  in  ignorance  of  their  being  the  property  of  another. 
2  Kent's  Com.  362;  Betts  v.  Lee,  5  Johns.  R.  348.  But  there  are 
exceptions  to  the  general  rule. 

It  is  laid  down  by  MoUoy  as  a  settled  principle  of  law,  that  if  a  man 
cuts  down  the  trees  of  another,  or  takes  timber  or  plank  prepared  for 
the  erecting  or  repairing  of  a  dwelling-house,  nay,  though  some  of  them 

29 
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are  for  shipping,  and  builds  a  ship,  thepropert}'  follows  not  the  owners 
but  the  builders.     Mol.  de  Jure  Mar.  lib.  2,  c.  1,  §  7. 

Another  similar  exception  is  laid  down  b}-  Chancellor  Kent  in  his 
Commentaries,  which  is  directly  in  point  in  the  present  case.  If,  he 
saj-s,  A.  builds  a  house  on  his  own  land  with  the  materials  of  another,  . 
the  propert}'  in  the  land  vests  the  propert}'  in  the  building  ])y  right  of 
accession,  and  the  owner  of  the  land  would  only  be  obliged  to  answer 
to  the  owner  of  the  materials  for  the  value  of  them.  2  Kent's  Com. 
3G0,  3G1.  This  principle  is  fully  sustained  by  tlie  authorities.  In 
Bro.  tit.  Propert}',  pi.  23,  it  is  said,  that  if  timber  be  taken  and  made 
into  a  house,  it  cannot  be  reclaimed  b}-  the  owner ;  for  the  nature  of  it 
is  changed,  and  it  has  become  a  part  of  the  freehold.  In  Moore,  20,  it 
was  held,  that  if  a  man  takes  trees  of  another  and  makes  them  into 
boards,  still  the  owner  may  retake  them,  but  that  if  a  house  be  made 
with  the  timber  it  is  otherwise. 

In  Popham,  38,  this  principle  is  further  extended.  The  plaintiff  in 
that  case  had  mixed  his  own  hay  with  hay  of  the  defendant  on  his  land, 
and  the  defendant  took  away  the  hay  thus  intermixed  ;  and  it  was  held, 
that  he  had  a  right  so  to  do.  But  it  was  also  held,  that  if  the  plaintiff 
had  taken  the  defendant's  hay  and  carried  it  to  his  house  and  there 
intermixed  it  with  his  own  hay,  the  defendant  could  not  take  back  his 
hay,  but  would  be  put  to  his  action  against  the  plaintiff,  for  taking  his 
hay.  If  there  be  any  doubt  of  tiie  doctrine  laid  down  in  this  case,  it 
does  not  affect  the  present  case.  The  doctrine  laid  down  in  the  former 
cases  is  fully  supported  b}'  the  Year-Books,  5  Hen.  7,  16;  and  I  am 
not  aware  of  an}'  modern  decision  or  authorit}',  in  which  this  old  doc- 
trine of  the  English  law  has  been  controverted. 

The  case  of  Russell  v.  Hkhards,  1  Fairfield,  429,  cited  b}-  the  plain- 
tiff's counsel,  was  decided  on  the  ground,  that  the  building  in  contro- 
versy was  personal  propert}^  and  had  never  become  a  part  of  the 
freehold.  In  the  present  case  it  cannot  be  questioned,  that  the  newl}'' 
erected  dwelling-house  was  a  part  of  the  freehold,  and  was  the  prop- 
erty of  Davenport.  The  materials  used  in  its  construction  ceased  to  be 
personal  property,  and  the  owner's  propert}-  in  them  was  divested  as 
effectually  as  though  they  had  been  destroA'ed.  It  is  clear,  therefore, 
that  the  plaintiff  could  not  maintain  an  action  even  against  Davenport, 
for  the  conversion  of  the  new  house.  And  it  is  equally  clear,  that  he 
cannot  maintain  the  present  action  for  the  conversion  of  the  materials 
taken  from  the  old  house.  The  taking  down  that  house  and  using  the 
materials  in  the  construction  of  the  new  building,  was  the  tortious  act 
of  Davenport,  for  which  he  alone  is  responsible. 

Plaintiff  nonsuit} 

1  See  Central  Branch  R.  R.  Co.  v.  Fritz,  20  Kans.  430.  Mich.  Ins.  Co.  v.  Cronk, 
93  IMich.  49.  Bac.  Ab.  tit.  Trespass,  E.  2.  If  a  piece  of  timber  which  was  illegally 
taken  from  J.  S.  have  been  hewed,  this  action  does  not  lie  against  J.  S.  for  retaking 
it.  But,  if  a  piece  of  timber,  which  was  illegally  taken,  have  been  used  in  building  or 
repairing,  this,  altliough  it  is  known  to  be  the  piece  which  was  taken,  can  not  be  re- 
taken ;  the  nature  of  the  timber  being  changed ;  for  by  annexing  it  to  the  freehold 
it  is  become  real  property. 
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VOORHIS   V.   FREEMAN. 
Supreme  Court  of  Pennsylvania.     1841. 

[Reported  2  TF.  ^  5.  116.] 

Error  to  the  District  Court  of  Allegheny  Count}'. 

This  was  an  action  of  trover  b}-  A.  L.  Voorhis  against  John 
Freeman,  for  the  conversion  of  one  hundred  and  six  soft  and  chilled 
rolls,  which  were  part  of  the  machiner}-  of  an  iron-rolling  mill  situate 
in  the  cit}'  of  Pittsburgh,  and  which  were  admitted  to  be  of  the  value 
of  63,863.  The  plaintiff  claimed  the  property  by  virtue  of  a  sheriff's 
sale  under  an  execution  on  a  judgment  which  he  had  obtained  against 
Leonard  Sample,  a  former  owner  of  the  mill.  The  defendant  claimed 
it  b}'  virtue  of  a  previous  sheriff's  sale  and  conve3-ance  under  a  levari 
faeias  on  a  mortgage  by  Sample,  in  which  the  premises  were  described 
as  "  A  lot  or  piece  of  ground  with  one  iron-rolling  mill  establishment 
situate  thereon,  with  the  buildings,  apparatus^  steam-engine,  boilers, 
bellows,  &c.,  attached  to  the  said  establishment."  The  fact  of  demand 
and  refusal  as  evidence  of  conversion,  was  admitted  ;  and  the  questions 
simply  were  whether  the  rolls  were  real  or  personal  propert}' ;  and  if 
the  latter,  whether  they  did  not  pass  by  the  descriptive  terms  of  the 
mortgage. 

The  court  below  {Greer^  President)  ruled  both  these  points  against 
the  plaintiff,  instructing  the  jury  that  the  propertj'  in  dispute  was  a 
part  of  the  realty,  and  passed  by  the  sale  upon  the  mortgage. 

M^  Candless  and  Biddle,  for  plaintiff  in  error. 

Craft  and  Loomis,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

Gibson,  C.  J.  It  is  true  we  ruled  in  an  unreported  case  (  Chaffee 
V.  Stewart)  that  the  spindles  and  other  unattached  machinery  in  a 
cotton-mill,  were  personal  property  for  purpose  of  execution,  on  the 
authorit}'  of  certain  decisions  to  that  effect,  because  we  were  indisposed 
to  be  wise  above  what  is  written  ;  but  an  examination  of  their  foun- 
dation would  probably  have  led  us  to  a  different  conclusion.  It  is  un- 
necessary to  pass  the  learning  of  the  subject  in  review,  as  a  clear 
bird's-eye  view  of  it  has  been  spread  before  the  profession  by  Mr. 
Justice  Cowen  in  Walker  v.  Sherman,  20  Wend.  636,  frorp  which 
it  is  evident  that  no  distinctive  principle  pervades  the  cases  univer- 
sally, and  that  the  simple  criterion  of  physical  attachment  is  so  lim- 
ited in  its  range,  and  so  productive  of  contradiction  even  in  regard 
to  fixtures  in  dwellings  to  which  it  was  adapted  before  England  had 
become  a  manufacturing  country,  that  it  will  answer  for  nothing  else. 
My  objection  to  the  conclusion  drawn  from  it  in  that  case,  is  that  the 
court  adhered  to  the  old  distinction  when  the  question  related  to  a 
woollen  factory,  instead  of  following  out  the  principle  started  by  Mr, 
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Justice  "Weston  in  Farrar  v.  Stackpole,  6  Greenleaf,  157,  which  must, 
sooner  or  later,  rule  every  case  of  the  sort.  The  courts  will  be  drawn 
to  it  by  its  liberality  and  fitness,  while  they  will  be  drawn  away  from 
the  old  criterion  by  its  narrowness  and  want  of  adaptation  to  the  busi- 
ness and  improvements  of  the  age.  By  the  mere  force  of  habit,  they 
have  adhered  to  it  in  almost  all  cases  after  it  has  ceased  to  be  a  guide 
in  an}'  but  a  few  ;  for  nothing  but  a  passive  regard  for  old  notions  could 
have  led  them  to  treat  machiner}'  as  personal  property  when  it  was 
palpably  an  integrant  part  of  a  manufactor}'  or  a  mill,  merely  because 
it  might  be  unscrewed  or  unstrapped,  taken  to  pieces,  and  removed 
without  injury  to  the  building.  It  would  be  difficult  to  point  out  any 
sort  of  machiner}',  however  complex  in  its  structure,  or  by  what  means 
soever  held  in  its  place,  which  might  not  with  care  and  trouble  be  taken 
to  pieces  and  removed  in  the  same  way,  and  the  greater  or  less  facility 
with  which  it  could  be  done,  would  be  too  vague  a  thing  to  serve  for  a 
test.  It  would  allow  the  stones,  hoppers,  bolts,  meal-chests,  skreens, 
scales,  weights,  elevators,  hopper-boys,  and  running  gears  of  a  grist- 
mill, as  well  as  the  hammers  and  bellows  of  a  forge,  and  parts  of  many 
other  buildings  erected  for  manufactories,  to  be  put  into  the  class  of 
personal  propert}',  when  it  would  be  palpab!}'  absurd  to  consider  them 
such.  If  physical  annexation  were  the  criterion  in  regard  to  such 
things,  the  slightest  tack  or  ligament  ought  to  constitute  it;  else  if  we 
were  to  get  away  from  it  even  ever  so  little,  we  should  have  no  criterion 
at  all.  There  are  so  many  fashions,  methods,  and  means  of  it,  and  so 
many  degrees  of  connexion  between  material  substances,  that  there  is 
nothing  about  which  men  would  more  readily  differ  than  whether  a 
thing  held  b}'  a  band  or  a  cleat  were  permanently  annexed  to  the  free- 
hold, or  only  for  a  season  ;  and  the  proof  of  this  is  seen  in  the  results 
of  the  decisions  professedlj'  regulated  by  it.  To  avoid  discrepance,  it 
would  be  necessary  to  hold  the  slightest  fastening  to  be  sufficient,  but 
to  exclude  from  the  character  of  real  property,  as  well  ever}'  thing 
constructively  attached  to  it  by  the  nature  of  the  thing,  as  ever}'  thing 
held  to  the  ground  by  the  attraction  of  gravitation.  Thus  cleared  of 
its  exceptions,  the  rule  of  physical  annexation,  though  at  best  a  narrow 
one,  might  furnish  a  criterion  of  universal  application,  though  without 
them,  it  would  make  havoc  of  the  cases  already  decided,  and  indeed 
produce  the  most  absurd  consequences  by  stripping  houses  of  their 
window-shutters  and  doors,  and  farms  of  the  houses  themselves. 
When,  therefore,  we  reflect  on  the  necessary  exceptions  to  the  rule,  as 
well  as  the  cases  of  constructive  attachment  without  the  semblance  of 
a  tack  or  ligament,  we  are  not  surprised  at  the  confusion  and  embar- 
rassment in  which  we  are  left  by  the  decisions.  The  inherent  imper- 
fections of  the  rule  required  so  many  exceptions  to  it  in  order  to  avoid 
absurdity  and  injustice  in  its  application,  that  it  has  almost  ceased  to 
be  a  rule  at  all.  Being  purely  artificial,  and  having  no  regard  to  the 
purposes  for  which  capital  is  invested,  a  rigid  application  of  it  would 
be  ruinous  to  the  manufacturer.      In  Pennsylvania,  where  a  statute 
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directs  that  real  estate  shall  not  be  sold  on  execution  before  the  rents, 
issues,  and  profits,  shall  have  been  found  by  an  inquest  insufficient  to 
satisfy  the  debt  in  seven  years,  not  only  might  this  conservative  pro- 
vision be  evaded,  but  a  cotton-spinner,  for  instance,  whose  capital  is 
chiefly  invested  in  loose  inachiner}-,  might  be  suddenly  broken  up  in 
the  midst  of  a  thriving  business,  by  suffering  a  creditor  to  gut  his  mill 
of  every  thing  which  happened  not  to  be  spiked  and  rivoted  to  the 
walls,  and  sell  its  bowels  not  only  separately  but  piecemeal.  A  cred- 
itor might  as  well  be  allowed  to  sell  the  works  of  a  clock,  wheel  by 
wheel.  His  interest,  it  may  be  said,  would  forbid  him  to  do  so  ;  but 
in  the  case  of  a  manufactory,  he  would  often  be  compelled  to  sell  a 
part,  or  to  sell  many  times  the  worth  of  the  debt,  and  none  but  a  person 
entering  into  the  business  would  purchase  either  a  part  or  the  whole. 
The  sacrifice  that  would  be  induced  by  either  course,  is  incalculable  ; 
but  that  is  not  all.  The  bare  walls  of  the  building  would  be  compara- 
tively of  little  value.  They  might  perhaps  answer  the  purposes  of  a 
barn  ;  but  so  might  the  walls  of  a  dwelling,  when  deprived  of  their 
doors  and  windows,  and  wh\-  are  these  considered  a  part  of  a  dwell- 
ing? Simply  because  it  would  be  unfit  for  the  purposes  of  a  dwelling 
without  them.  What,  then,  is  demanded  in  the  case  of  a  building 
erected  for  a  manufactory,  but  an  application  of  the  same  principle? 
Wliether  fast  or  loose,  therefore,  all  the  machinery  of  a  manufactory 
which  is  necessary  to  constitute  it,  and  without  which  it  would  not  be 
a  manufactory  at  all,  must  pass  for  a  part  of  the  freehold.  This  is  no 
more  than  an  enlargement  of  the  principle  of  constructive  attach- 
ment ;  and  it  is  the  principle  of  Farrar  v.  Stack2?ole,  glanced  at  by 
Lord  Mansfield  in  Lmctoii  v.  Lawton  \_Salmon'],  1  H.  B.  259,  note, 
who  seems  to  have  foreseen  its  day.  I  speak  not  here  of  questions 
between  tenant  and  landlord  or  remainder-man,  but  of  those  between 
vendor  and  vendee,  heir  and  executor,  debtor  and  execution  cred- 
itor;  and  between  co-tenants  of  the  inheritance.  With  this  limita- 
tion, nothing  said  or  done  by  this  court,  except  its  decision  in 
Chaffee  v.  Steimrt,  already  mentioned,  and  an  obiter  recognition  of 
an  adverse  decision,  by  the  judge  who  delivered  the  opinion  of  the 
court  in  Gray  v.  IToldship,  17  Serg.  &  Rawle,  415,  will  be  found  to 
conflict  with  the  principle  proposed.  Certainly  nothing  else  ever  said 
by  us  gives  countenance  to  the  notion  that  the  rolls  of  an  iron-mill 
may  be  seized  and  sold  as  personal  property. 

But  such  rolls,  being  adapted  to  the  manufacture  of  bars  of  different 
shapes  and  sizes,  cannot  all  be  used  at  once ;  and  according  to  the 
ordinary  criterion,  only  those  in  place  and  fixed  for  use  would  be 
deemed  a  part  of  the  mill.  But  by  the  criterion  proposed,  they  must 
be  deemed  equally  a  part  of  it  when  unfixed  to  give  place  to  others  ; 
for  a  rolling-mill  without  rollers  for  all  work,  would  be  as  incomplete 
as  a  hatter's  shop  without  blocks  for  all  lieads.  By  this,  however.  I 
mean  not  to  be  understood  as  intimating  that  any  such  block  is  part 
of  the  realty.     On  the  principle,  then,  that  a  thing  temporarily  severed 
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from  the  freehold  does  not  cease  to  belong  to  it,  the  whole  set  must  be 
considered  a  part  of  the  mill.  Some  two  or  three  of  these  rolls,  iiow- 
ever,  were  duplicates  ;  but  all  of  them  had,  at  one  time  or  anotlier,  been 
in  actual  operation,  and  it  is  impossible  to  say  which  were  the  proper 
members  of  the  set,  and  which  the  supernumeraries.  But  even  if  that 
could  be  told,  all  might  nevertheless  be  deemed  a  part  of  the  mill,  see- 
inw  that  the}'  are  often  brolcen  and  cannot  be  instantly  replaced  if  they 
are  not  kept  ready  on  hand.  Duplicates  necessary  and  i)roper  for  an 
emergency-,  consequent!}'  follow  the  realty  on  the  principle  b}'  which 
duplicate  keys  of  a  banking-house,  or  the  toll-dishes  of  a  mill,  follow  it. 
We  are  of  opinion,  therefore,  that  the  rolls  in  question  passed  as  a 
part  of  the  freehold  by  the  mortgage  and  sale  on  the  levari  facias  ;  but 
that  if  they  had  not  passed,  they  could  not  have  been  sold  as  chattels 
on  the  plaintiff's  fieri  facias  against  the  mortgagor :  anfl  were  it  nec- 
essary, we  would  further  hold  that  the}'  might  have  passed,  had  they 
been  chattels,  by  force  of  the  word  apparatus  in  the  description  of  the 
premises.     On  all  these  points  the  case  is  with  the  defendant. 

Judgment  affirmed} 


VAUGHEN   V.    HALDEMAN. 
Supreme  Court  of  Pennsylvakia.     1859. 

[Reported  33  Pa.  522.] 

Error  to  the  Common  Pleas  of  Lancaster  County. 

This  was  a  case  stated,  between  Joshua  Vauglien  and  Peter  Halde- 
man,  in  the  nature  of  a  special  verdict,  with  the  right  to  sue  out  a  writ 
of  error  ;  in  which  the  following  facts  were  stated  for  the  opinion  of  the 
court :  — 

In  1846  Peter  Haldeman  purchased  a  large  brick  dwelling-house 
and  lot  of  ground,  in  Second  Street,  in  the  borough  of  Columbia,  and 
moved  into  it  and  occupied  it  with  his  family  until  the  20th  April, 
1856. 

In  July,  1853,  for  the  more  comfortable  enjoyment  of  the  property, 
and  lighting  the  premises,  he  caused  gas-pipes  to  be  introduced  into 
the  several  apartments  of  the  house,  and  ornamental  and  handsomely 
finished  chandeliers,  such  as  are  commonly  used  in  good  private  par- 
lors, and  brackets  or  side-lights  attached  to  them.  Two  chandeliers 
were  screwed  into  pipes  in  the  ceiling  of  the  parlor,  and  the  joints  were 
covered  with  cement ;  the  brackets  were  screwed  into  the  pipes  in  the 
wall  and  cemented,  —  this  being  the  common  and  usual  mode  of  fasten- 
ing gas-pipes. 

On  the  1st  of  Januar}',  1856,  the  premises  were  sold  by  the  sheriff, 
under  an  execution  against  Peter  Haldeman,  the  defendant,  and  were 

1  Wadleigh  v.  Janvrin,  41  N.  H.  503;  Burnside  v.  Twiickell,  43  N.  H.  390,  ace. 
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purchased  for  $7,175  hs  the  plaintiff,  Joshua  Vaughen,  to  whom  a 
deed  was  executed  on  the  20th  of  the  same  month.  On  the  21st,  notice 
was  given  to  the  defendant,  to  quit  the  premises,  at  the  expiration  of 
three  months.  On  the  8th  April,  1856,  on  application  of  the  plaintiff, 
a  writ  of  estrepemoit  to  &io.y  waste  was  granted,  and  placed  in  the 
hands  of  the  sheriff. 

Tiie  said  Peter  Haideman,  while  this  writ  was  in  the  hands  of  the 
sheriff,  and  before  removing  from  the  premises,  notwithstanding  a  no- 
tice from  the  plaintiff  not  to  do  so,  detached  the  said  chandeliers  and 
brackets  and  carried  them  away. 

It  was  agreed  that  if  the  court  should  be  of  opinion  that  Vaughen, 
the  purchaser  of  the  real  estate,  was  legall}-  entitled  to  the  said  chan- 
deliers and  brackets,  or  either  of  them,  then  judgment  should  be  entered 
generally  for  the  plaintiff,  the  damages  to  be  ascertained  by  writ  of 
inquir}' ;  but  if  he  was  not  entitled  to  them,  or  either  of  them,  then 
judgment  to  be  entered  for  the  defendant;  the  costs  to  follow  tlie 
judgment. 

The  court  below  (iZayes,  P.  J.)  gave  judgment  for  the  defendant  on 
the  case  stated ;  which  was  here  assigned  for  error. 

Steve7is  and  North,  for  the  plaintiff  in  error. 

Fordney  and  Reynolds,  for  the  defendant  in  error. 

Read,  J.  Lamps,  chandeliers,  candlesticks,  candelabra,  sconces,  and 
the  various  contrivances  for  lighting  houses,  by  means  of  candles,  oil, 
or  other  fluids,  have  never  been  considered  as  fixtures,  and  as  forming 
a  part  of  the  freehold.  There  is  no  trace  of  a  contrarj-  doctrine  in  the 
English  decisions,  nor  does  it  appear  that  the  ordinarj-  apparatus  for 
lighting  has  ever  been  classed  among  fixtures. 

This  is  still  the  law  ;  but  it  is  supposed  that  the  introduction  of  car- 
buretted  hydrogen  gas  may  have  changed  the  character  of  the  appara- 
tus, because  it  must  be  connected  with  the  pipes  through  which  the 
gaseous  fluid  is  brought  into  the  building.  If  such  were  the  case,  it 
would  establish  two  different  rules  in  relation  to  the  same  subject,  de- 
pending entirely  upon  the  medium  used  to  produce  light. 

The  first  gas-works  were  established  in  London,  fifty  3'ears  ago  ;  and 
in  1835,  the  first  ordinance  was  passed  by  the  city  of  Philadelphia  for 
their  erection,  since  which  period  they  have  been  gradually  introduced 
into  the  cities,  towns,  and  villages  of  the  interior.  The  pipes  connect 
with  the  street  main,  and  are  now  carried  up  through  the  walls  and 
ceilings  of  the  house,  with  openings  at  the  points  where  it  is  intended 
to  attach  fixtures,  for  the  purix)se  of  lighting  the  rooms  and  entries. 
These  are  called  gas-fittings;  whilst  the  chandeliers,  and  other  sub- 
stitutes for  the  oil-lamps  and  candles,  are  called  gas-fixtures,  and  are 
screwed  on  to  the  pipes  and  cemented,  only  to  prevent  the  escape  of 
gas  ;  and  may  be  removed  at  pleasure,  without  injury  either  to  the 
fittings  or  to  the  freehold.  There  is,  therefore,  really  nothing  to  distin- 
guish this  new  apparatus  from  the  ohl  lamps,  candlesticks,  and  chan- 
deliers, which  have  always  been  considered  as  personal  chattels. 
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Gas-stoves  are  largely  used  for  bath,  and  other  rooms,  and  are  neces- 
sarily connected  with  the  gas-pipes  in  the  same  way  ;  but  no  one  would 
thinli  of  saying  that  they  were  fixtures,  which  it  would  be  waste  to  re- 
move. It  is,  therefore,  more  simple  to  consider  all  these  gas-fixtures, 
whether  stoves,  chandeliers,  hall  and  entry  lamps,  drop-lights,  or  table- 
lamps,  as  governed  b}'  the  same  rule  as  the  articles  for  which  they  are 
substituted. 

We  find  no  reported  decisions  on  this  subject  in  the  English  courts  ; 
but  there  have  been  some  cases  in  our  sister  States,  bearing  directly 
upon  this  question.  In  Laivrence  v.  Kemp^  1  Duer's  Reports  (Superior 
Court  of  New  York),  363,  it  was  decided  that  gas-fixtures,  when  placed 
by  a  tenant  in  a  shop  or  store,  although  fastened  to  the  building,  are 
not  fixtures  as  between  landlord  and  tenant;  and  in  Wall\.  Hinds^  4 
Gray,  256,  the  Supreme  Court  of  Massachusetts  held  that  a  lessee 
could  take  away  gas-pipes  put  in  by  him  into  a  bouse  leased  to  bim  for 
a  hotel,  and  passing  from  tlie  cellar  through  the  floors  and  partitions, 
and  kept  in  place  in  the  rooms  b}'  metal  bands,  though  some  of  them 
passed  through  wooden  ornaments  of  the  ceiling,  which  were  cut  away 
for  their  removal. 

The  case  now  before  us  seems  to  have  been  directl}"  decided  in  Mon- 
tague V.  Dent^  10  Richardson  (S.  Carolina  Law  Reports),  135,  in 
December,  1856,  by  the  Court  of  Appeals  of  South  Carolina.  Under  a 
sale  to  foreclose  a  mortgage,  a  house  and  lot  were  sold,  and  a  few  days 
afterwards,  the  sheriff,  under  executions  against  the  mortgagor,  re- 
moved and  sold  certain  gas-chandeliers,  and  pendant  hall  gas-burners, 
and  the  court  held  unanimousl}',  that  they  were  not  fixtures  which 
})assed  to  the  purchaser  of  the  real  estate  by  the  conve3'ance  of  the 
freehold.  The  reasoning  of  the  court  appears  to  us  to  be  decisive  of 
the  present  case,  the  only  difference  being  that  the  house  here,  was  sold 
under  a  judgment,  and  not  under  a  mortgage. 

By  '"A  supplement  to  an  Act  entitled  'An  Act  relating  to  the  lien 
of  mechanics  and  others  upon  buildings,'  passed  the  sixteenth  day  of 
June,  Anno  Domini  one  thousand  eight  hundred  and  thirty-six," 
which  was  passed  14:th  April,  1855  (Pamph.  L.,  p.  238),  it  is  enacted 
' '  that  from  and  after  the  passage  of  this  Act,  the  several  provisions  of 
the  Act.  to  which  this  is  a  supplement,  be  and  the  same  are  hereby 
extended  to  plumbing,  gas-fitting  and  furnishing,  and  erection  of  grates 
and  furnaces." 

By  referring  to  the  Senate  Journal  of  1855,  it  appears  that  the  first 
section  of  this  bill  was  amended  in  the  Senate,  by  striking  out  all  after 
the  word  "to"  in  the  seventh  line,  and  inserting  in  lieu  thereof  the 
words  as  follow,  viz. :  "  plumbing,  gas-fitting,  furnaces,  and  furnace 
buildings  "  (p.  167)  ;  and  upon  the  passage  of  the  bill,  by  the  unani- 
mous consent  of  the  Senate,  it  was  amended  in  the  first  section,  by 
striking  out  of  the  eighth  line  the  words  "furnaces,  and  furnace  build- 
ings," and  by  inserting  in  lieu  thereof,  the  words  "and  furnishing,  and 
erection  of  grates  and   furnaces."     Notwithstanding,   therefore,    the 
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punctuation  of  the  Act,  the  word  "  gas-fitting  "  stands  alone,  the  fur- 
nishing and  erection  of  grates  and  furnaces  relating  to  an  entirely 
different  subject. 

It  is  not  necessar}-  to  place  a  construction  upon  this  Act,  because  in 
the  present  case  the  fittings  and  fixtures  were  introduced  into  an  old 
house;  but  it  would  seem  reasonable,  that  it  should  be  confined  to  what 
is  generally  understood  by  the  words  "gas-fitting." 

For  these  reasons,  in  addition  to  those  assigned  b}'  the  court  below, 
the  judgment  must  be  affirmed.^ 


STATE   SAVINGS   BANK   v.   KERCHEVAL. 

Supreme  Court  of  Missodri.     1877. 
{Reported  65  Mo.  682.] 

This  was  a  suit  to  enjoin  defendants  from  removing  a  frame  building. 
The  petition  stated  that  defendant  Kercheval  was  the  owner  of  certain 
lots,  which  he  had  conveyed  to  a  trustee  for  plaintiff,  together  with  all 
the  fixtures,  machinery  and  other  articles  on  the  lots,  composing  a 
complete  flouring  mill ;  that  this  conveyance  was  made  to  secure  loans 
of  money  made  by  plaintiff  to  defendant,  Kercheval,  who  had  since 
become  insolvent,  leaving  a  large  amount  due  plaintifl!";  that  plaintiff 
had  no  means  of  collecting  his  debt  other  than  this  property,  which 
■was  also  heavih'  encumbered  by  tax  liens  and  a  prior  deed  of  trust  ; 
that  on  said  lots  and  attached  to  said  mill  there  was  a  certain  frame 
building,  which  defendants  were  about  to  tear  down  and  remove  from 
the  lots,  thus  injuring  the  mill  building  and  lessening  the  value  of 
plaintiff's  security;  that  defendant  Allen  had  no  right,  title  or  interest 
in  the  lots  or  an}'  of  the  appurtenances  ;  that,  in  view  of  the  financial 
condition  of  defendant  Kei'cheval,  and  of  the  amount  of  indebtedness 
secured  on  the  mill  and  lots  and  the  value  thereof,  the  damage  to 
plaintiff  would  be  irreparable,  unless  defendants  were  restrained  from 
injuring  the  property.  To  this  petition  defendants  filed  separate 
answers. 

Upon  the  trial  it  appeared  that  defendant  Kercheval  was  the  owner 
of  the  lots  and  mill,  and  had  borrowed  money  and  given  deeds  of  trust 
on  them,  and  that  plaintiff  was  the  holder  of  the  notes  secured  by 
these  deeds  of  trust.     It  also  appeared  that,  after  they  were   given, 

1  Affirmed  in  Jarechi  v.  Philharmonic  See,  79  Pa.  403.  In  Natl.  Bank  of  Catasauqua 
v.  North,  160  Pa.  303,  310,  it  was  said  that  Johnson  v.  Wiseman,  4  Met.  (Ky.)  357,  is 
the  only  case  contra  in  this  country.  In  Natl.  Bank  v.  North,  supra,  steam  radiators 
were  treated  in  the  same  manner.  In  Cnpehart  v.  Foster,  61  Minn.  lo2,  tlie  court 
adopted  the  principle  of  the  I'ennsylvania  cases  as  to  gas  fixtures,  but  declined  to 
follow  it  as  to  steam  radiators.  In  Canning  v.  Owen,  22  li.  I.  624.  it  was  held  that 
ekctric-liglit  fixtures  are  fixtures. 
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defendant  Allen  bad  erected  on  the  lots  the  frame  builcVing  in  question, 
to  be  used,  in  connection  with  the  mill,  as  an  office ;  that,  not  having 
been  paid  for  the  labor  and  material  put  into  it,  he  took  a  bill  of  sale 
of  it  from  defendant  Kercheval,  hy  way  of  payment,  and  was  proceed- 
ing, with  Kerchevars  consent,  to  remove  the  building  on  the  day  when 
the  plaintiff  was  about  to  sell  under  his  deeds  of  trust ;  that  tlie  mill 
was  a  brick  building  ;  that  the  frame  was  separated  from  it  by  a  space 
about  three  feet  wide,  and  was  •  only  connected  with  it  bj-  a  wooden 
pavement  laid  between  the  outer  doors  of  the  two  buildings  ;  that  the 
frame  was  built  on  blocks  set  on  the  surface  of  the  ground  ;  that  it 
was  a  temporary'  affair,  built  with  the  intention  of  being  removed  ;  that 
it  was  used  as  an  office  only,  and  there  was  never  any  machiner}-  of  the 
mill  in  it.  It  also  appeared  that  defendant  Kercheval  was  insolvent, 
but  there  was  no  evidence  as  to  the  financial  condition  of  defendant 
Allen.  The  court  decreed  a  perpetual  injunction,  and  defendants 
appealed. 

E.  0.  Hill,  for  appellants. 

B.  Pike  and  S.  K.   White,  for  respondent. 

Henry,  J.     The  questions  for  consideration  here  are  : 

1st.  Was  the  building  which  it  is  alleged  the  defendants  were 
about  to  remove,  personal  property  ? 

2nd.  If  not,  would  an  action  for  damages  have  afforded  an  adequate 
remedy? 

It  must  be  admitted  that  the  law  in  regard  to  fixtures  is  in  a  some- 
what chaotic  state.  It  is  frequently*  difficult  to  determine,  upon  prin- 
ciple, whether  an  article  of  property  is  a  fixture  or  not.  There  is  a 
most  embarrassing  conflict  in  the  adjudged  cases.  On  grounds  of 
public  polic}-,  to  encourage  trade,  manufactures  and  agriculture,  many 
things  are  regarded  as  chattels  in  controversies  between  landlords  and 
tenants,  which  would  unquestionably  be  held  as  fixtures,  as  between 
vendor  and  vendee ;  and  the  same  rule  prevails  between  mortgagor 
and  mortgagee,  as  between  grantor  and  grantee.  In  determining 
whether  a  building  is  part  of  and  passes  with  the  land,  a  good  deal 
depends  upon  the  object  of  its  erection,  the  use  for  which  it  was 
designed.  The  intention  of  the  part}'  making  the  improvement,  ulti- 
mately to  remove  it  from  the  premises,  will  not,  by  any  means,  be  a 
controlling  fact.  One  ma}'  erect  a  brick  or  a  stone  house,  with  an  in- 
tention, after  brief  occupancy,  to  tear  it  down  and  build  another  on 
the  same  spot,  but  that  intention  would  not  make  the  building  a 
chattel.  "The  destination  which  gives  a  movable  object  an  immov- 
able character,  results  from  facts  and  circumstances  determined  by  the 
law  itself,  and  could  neither  be  established  nor  taken  away  by  the  sim- 
ple declaration  of  the  proprietor,  whether  oral  or  written."  SnedeJcer 
V.  Warrijig,  2  Kernan,  178.  In  Goff  \.  0' Conner,  IG  111.  422,  tue 
court  said:  "Houses  in  common  intendment  of  the  law,  are  not 
fixtures,  but  part  of  the  land.  .  .  .  This  does  not  depend,  in  the  case 
of  houses,  so  much  upon  the  particular  mode  of  attaching,  or  fixing  and 
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connecting  them  with  the  land,  upon  which  tliey  stand  or  rest,  as  upon 
the  uses  and  purposes  for  which  tlie}^  were  erected  and  designed."  In 
Cole  V.  Stewart,  11  Cush.  182,  the  building  was  intended  by  the 
owner  to  be  temporary,  and  was  built  with  a  view  to  ultimate  removal. 
In  a  contest  between  the  mortgagee,  whose  mortgage  was  executed 
subsequent  to  the  erection  of  the  house,  and  a  purchaser  of  the  l)uild- 
iug  from  the  mortgagor,  it  was  held  to  be  a  fixture.  In  the  light  of 
these  cases,  and  many  others  which  we  have  examined,  we  do  not 
regard  the  fact,  that  the  building  in  question,  was  erected  as  a 
temporary  building,  and  with  an  intention  of  ultimate  removal,  at  all 
decisive  as  to  whether  it  became  a  part  of  the  realty  or  not. 

The  manner  in  which  a  building  is  placed  upon  land,  whether  upon 
wooden  posts,  or  a  rock,  or  brick  foundation,  does  not  determine  its 
character.     As  was  said  by  Parker,  J.,  in  Snedeker  v.  Warring,  above 
cited:  "A  thing  may  be  as  firmly  fixed  to  the  land  by  gravitation  as 
by  clamps  or  cement.     Its  character  may  depend  upon  the  object  of 
its  erection."     In   Teaff  v.  Ilewett,  1  Ohio  St.  511,  it  was  held  that: 
"  The    intention    of  the   party  making  the   annexation  to  make  the 
article   a  permanent  accession  to  the   freehold,   this   intention   to  be 
inferred  from  the  nature  of  the  article  affixed,  the  relation  and  situa- 
tion of   the   party   making   the   annexation,   the   structure  and  mode 
of  annexation  and  the  purpose  and  use  for  which  the  annexation  has 
been   made,"    is    a  controlling  circumstance    in  determining   whether 
the  structure  is  to  be  regarded  as  a  fixture  or  not.     In  the  case  of 
Benjamin  F.  Butler,  Adm.  v.  Page,  7  Met.  42,  Shaw,  C.  J.,  deliver- 
ing the  opinion  of  the  court,  said  :  ^'  All  buildings  erected  and  fixtures 
placed  on  mortgaged  premises  by  the  mortgagor,  must  be  regarded  as 
permanently  annexed  to  the  freehold.     They  go  to  enhance  the  value 
of  the  estate,  and  will  therefore  enure  to  the  benefit  of  the  mortgagee 
so  far  as  they  increase  his  security  for  his  debt,  and  to  the  same  extent 
they  enhance  the  value  of  the  equity  of  redemption,  and  thereby  enure 
to  the  benefit  of  the  mortgagor."     In  controversies  between  mortgagor 
and  mortgagee  the  rule  is  more  favorable  to  the  mortgagee  in  relation 
to  fixtures  than  that  which  is  applied  as  between  landlord  and  tenant, 
and,  applying  the  principles  announced  in  the  cases  which  we  have 
cited,  which  we  believe  to  be  sound  and  salutory,  we  must  hold  that 
the  building  in  question  was  a  part  of  the  realty,  and  that  neither  the 
mortgagor,  nor  tlie  purchaser  from  him  has  a  right  to  remove  it.     It 
becomes  a  part  of  the  plaintiflTs  security  for  its  debt. 

The  remaining  question  is,  did  the  facts  alleged  in  the  petition 
warrant  tlie  court  in  restraining  the  parties  by  injunction  from  remov- 
ing the  building.  It  is  not  essential  that  the  injury  threatened  shall  be 
irreparable,  to  warrant  a  resort  to  the  remedy  by  injunction.  Our 
statute  provides,  sec.  24,  page  1,032,  Wag.  Stat.,  that  "the  remedy  by 
writ  of  injunction  shall  exist  in  all  cases,  when  an  injury  to  real  or 
personal  property  is  threatened,  and  to  prevent  the  doing  of  any  legal 
wrong  whatever,  whenever,  in  the  opinion  of  the  court,  an  adequate 
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remedy  cannot  be  afforded  b}-  an  action  for  damages."  "Would  an 
action  for  damages  here  have  afforded  an  adequate  remedy,  is  the 
question,  and  not  whether  the  threatened  injury  would  have  been 
irreparable.  The  building  was  erected  to  be  used  in  connection  with, 
and  as  an  office,  for  tlie  mill.  It  was  erected  to  supply  the  place  of  an 
office  formerly  used,  which  had  been  appropriated  to  another  purpose. 
Its  immediate  and  constant  use  was  of  importance  to  the  milling 
business.  The  value  of  the  building  which  a  jury  might  have  given  as 
damages  would  not  have  been  a  sufficient  compensation  to  the  owner 
for  its  removal.  The  defendant  Allen  ma}'  have  been  solvent,  amply 
able  to  respond  in  damages  for  his  trespass,  but  it  does  not  therefore 
follow  that  he  could  not  be  restrained  from  severing  from  the  land  a 
house  which  belonged,  not  to  him,  but  to  the  owner  of  the  land.  If 
a  man  of  large  fortune,  so  wealthy  as  to  place  beyond  a  doubt  his 
abilit}'  to  pay  any  damages  which  might  be  assessed  to  me  for  his 
trespass,  should  determine  and  threaten  to  tear  down  m}'  dwelling  over 
my  head,  will  it  be  said  that  a  court  of  equity  would  be  powerless  to 
restrain  him  from  executing  his  threats,  and  that  I  would  have  no 
remedy  but  to  suffer  the  wrong  and  sue  for  damages?  There  are 
inconveniences  and  perplexities  to  which  one  ma}'  be  subjected  by  a 
trespass  such  as  we  are  considering,  for  which  a  jur}-  could  not,  under 
the  rules  of  law,  fully  compensate  him,  and  we  think  the  provision  of 
our  statute  broad  enough,  however  the  law  may  have  been  before  its 
enactment,  to  authorize  a  resort  to  injunction  proceedings  in  such 
cases.     The  judgment  of  the  circuit  court  is  affirmed.     All  concur. 

Affirmed, 


CARPENTER  v.    WALKER. 
Supreme  Judicial  Court  of  Massachusetts.     1886. 

[Reported  140  Mass.  416.] 

Bill  in  equit}*,  filed  Februaiy  11,  1884,  in  the  Superior  Court, 
against  Otis  Walker,  Thomas  E.  Rich,  and  Paris  Rich,  alleging  that 
tlie  two  last-named  defendants,  on  June  19,  1883,  executed  a  mort- 
gage of  certain  chattels  to  the  plaintiff;  namel}',  a  boiler  and  steam- 
engine  and  certain  machinery,  to  secure  their  promissory  note  for 
81000,  paj-able  to  the  plaintiff  or  order,  on  demand;  and  that  the 
defendant  Walker  had  possession  of  the  building  in  which  said  chat- 
tels were,  and  refused  to  deliver  them  to  the  plaintiff,  or  to  allow  him 
to  take  possession  of  them  for  the  purpose  of  foreclosing  his  mortgage. 

The  prayer  of  the  bill  was,  that  Walker  be  restrained  from  prevent- 
ing the  plaintiff  from  taking  possession  of  said  chattels,  and  from  mov- 
ing, concealing,  and  disposing  of  the  same  ;  and  for  further  relief. 

The  defendant  Walker  filed  an  answer,  alleging  title  to  the  property 
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by  virtue  of  a  mortgage,  executed  to  him  by  the  two  last-named  de- 
fendants on  June  20,  1881,  which  conveyed  a  certain  parcel  of  land 
with  the  buildings  thereon.  The  answer  also  alleged  that  all  the  arti- 
cles mentioned  in  the  bill,  except  the  boiler  and  engine,  were  in  the 
building  at  the  time  the  mortgage  to  Walker  was  made;  that  the  boiler 
and  engine  were  subsequently  placed  therein  ;  and  that  all  of  the  articles 
were  fixtures. 

The  case  was  referred  to  a  master,  who  found  the  following  facts  : 

The  engine,  boiler,  and  machinery  were  used  in  a  mill  or  factory 
building  standing  on  the  land  mortgaged  to  Walker,  and  were  used  in 
carrying  on  the  business  of  making  sashes  and  blinds. 

The  boiler  and  engine  were  cast  together,  the  engine  being  on  top  of 
the  boiler.  Their  united  weight  was  fifty-six  hundred  pounds.  Two 
iron  legs  projected  from  the  rear  end  of  the  boiler  and  stood  on  timbers. 
There  were  also  two  small  projections,  one  on  each  side  of  the  boiler 
near  its  front  end,  but  the  front  end  rested  on  bricks,  which  were  built 
up  to  form  the  ash-box  and  placed  around  and  laid  to  prevent  fire.  A 
shed  was  built  over  the  engine-house  and  boiler,  the  grist-mill  building 
and  the  sash  and  blind  building  constituting  one  end  and  side  of  said 
shed.  There  was  no  doorway  into  this  shed  except  an  opening  from 
the  sash  and  blind  mill,  and  the  boiler  and  engine  could  not  be  removed 
except  by  removing  the  shed  or  by  taking  oflT  some  boards  to  enlarge 
the  opening  into  the  factory.  The  shed  was  built  over  the  boiler  and 
engine  to  protect  them  from  the  weather.  The  boiler  and  engine  were 
not  fastened  to  the  building,  nor  to  the  land,  except  that  the  engine  was 
belted  to  the  main  shaft,  but  they  were  kept  in  place  by  their  own 
weight.  They  were  called  "  Allen's  Portable  Boiler  and  Engine."  I 
find  the  boiler,  engine,  and  attachments  to  be  portable,  and  that  they 
retained  the  character  of  chattels. 

There  were  ten  or  more  machines  described  in  the  plaintiff's  bill, 
all  of  which  were  used  in  the  factory  to  make  sashes  and  blinds,  as 
follows :  — 

1.  A  jointing-machine,  with  circular  saw  and  track  :  fastened  at  the 
bottom  by  cleats  about  the  legs,  which  were  nailed  to  the  floor ;  and 
the  feet  of  the  machine  were  nailed  to  the  floor. 

2.  A  tongue-groover  or  matching-machine  :  wood,  fastened  with 
cleats  and  feet  nails,  and  had  not  been  moved  since  it  was  set  up. 

3.  A  planing-machine :  cast-iron,  screwed  to  the  floor  with  Colt 
screws  :  this  had  not  been  moved  since  it  was  set  up. 

4.  A  circular  saw  and  table :  wooden  frame,  fastened  by  cleats  and 
nails. 

5.  A  heavy  machine  called  a  slat-planer :  wood,  with  iron  legs  made 
to  be  bolted  down  to  the  floor. 

6.  A  sticker:  fastened  to  the  floor  by  Colt  screws,  which  are  turned 
b}'  a  wrench. 

7.  A  cut-ofl*  saw  and  table  :  wood  frame,  fastened  by  cleats  and  nails 
to  the  floor. 
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8.  A  slat-macliine  for  tenoning :  iron  frame,  screwed  to  the  floor. 

9.  Boring-machine :  wooden  frame,  held  mainl}-  b}*  cleats. 

10.  Mortising-raachine:  iron,  fastened  by  four  screws  to  floor, 
steadied  on  top  b}'  braces  nailed  to  ceiling. 

11.  Sand-paper  machine:  cleats  round  the  bottom,  and  fastened  to 
the  floor  above. 

The  said  machiner}'  was  all  connected  with  the  shafting,  directlj-  or 
indirect!}",  b}-  pulleys  or  gearing,  and  was  run  b}'  belts.  The  machines 
stood  over  the  shafting,  which  was  under  the  floor  and  in  a  position 
convenient  to  be  run  by  said  shafting.  None  of  the  machines  was  verj- 
heavv.  The}'  were  movable,  and  were  sometimes,  though  not  often, 
moved.  They  were  adapted  to  do  the  work  carried  on  in  the  mill,  but 
could  be  used  elsewhere  in  the  same  business. 

The  master  found  all  of  said  machines  to  be  personal  property,  and 
to  be  included  in  the  plaintiff's  mortgage,  but  not  in  the  defendant 
Walker's  ;  and  all  the  shafting  to  be  part  of  the  realty,  and  to  belong 
to  said  defendant. 

Walker  filed  the  following  exceptions  to  the  report : 

"  In  that,  upon  the  findings  of  fact  as  to  the  boiler  and  engine,  the 
master  has  erred  in  his  findings  of  law,  that  a  boiler  and  engine,  placed 
as  this  boiler  and  engine  were  placed,  and  resting  upon  a  brick  founda- 
tion as  did  this  boiler,  and  used  for  conveying  power  to  this  sash  and 
blind  shop,  were  chattels,  instead  of  real  property  included  in  and  sub- 
ject to  the  defendant's  mortgage. 

"  In  that,  upon  the  findings  of  fact  as  to  the  machinery  named  from 
paragraphs  1  to  11,  fastened  to  the  building  in  the  manner  set  forth  in 
said  report,  and  used  for  carrying  on  the  business  of  manufacturing 
sashes  and  blinds  in  the  building  upon  the  land  described  in  the  de- 
fendant's mortgage,  which  building  was  built  for  that  purpose,  the  mas- 
ter has  erred  in  his  finding  of  law,  that  such  machinery  is  a  chattel, 
instead  of  real  property  included  in  and  subject  to  the  defendant's 
moitgage." 

Pitman,  J.,  overruled  the  exceptions,  and  ordered  a  decree  for  the 
plaintiff ;  and  the  defendant  Walker  appealed  to  this  court. 

J.  M.  Cochran,  for  the  defendant  Walker. 

A.  J.  Bartholomew,  for  the  plaintiff. 

Holmes,  J.  Perhaps  it  would  have  saved  perplexing  questions,  if, 
as  between  vendor  and  purchaser,  or  mortgagor  and  mortgagee,  the 
rule  of  the  common  law  had  been  adhered  to  more  strictly,  that  what- 
ever is  annexed  to  the  freehold  by  the  owner  becomes  a  part  of  the 
realty,  and  will  pass  by  a  conveyance  of  it.  Y.  B.  21  Hen.  VII.  26,  pi. 
4 ;  Elwes  v.  Maio,  3  East,  38  ;  s.  c.  2  Smith  Lead.  Cas.  (8th  Am.  ed.) 
191  ;  Fishery.  Dixon,  12  Cl.  &  Fin.  312,  328,  &  seq.;  Mather \.  Fraser, 
2  K.  &  J.  536  ;  Walmsley  v.  3Elne,  7  C.  B.  (X.  S.)  115;  Gibson  v. 
Hammersmith  Railway,  32  L.  J.  Cli.  337,  340;  Climie  v.  Wood, 
L.  R.  4  Ex.  328  ;  Holland  v.  Hodgson,  L.  R.  7  C.  P.  328;  Meux  v. 
Jacobs,  L.  R.  7  H.  L.  481,  490.     The  right  of  a  tenant  to  sever  chat- 
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tels  which  he  has  attached  to  the  realty  might  be  admitted,  and  yet  the 
property  might  be  regarded  as  land  until  severed,  as  it  seems  to  be  in 
Eno-land.  The  language  of  Ildlawell  v.  EnsUcood,  6  Exch.  295,  which 
looked  the  other  waj',  has  been  criticised  in  the  later  cases,  some  of 
which  we  hayc  cited. 

But  the  later  decisions  of  this  Commonwealth  establish  that  machines 
may  remain  chattels  for  all  purposes,  even  though  phj-sicall}-  attached 
to  the  freehold  by  the  owner,  if  the  mode  of  attachment  indicates  that  it 
is  merely  to  steady  them  for  their  more  convenient  use,  and  not  to 
make  them  au  adjunct  of  the  building  or  soil.  McConjiell  v.  Bloody 
123  Mass.  47 ;  Ilabbell  v.  East  Cambridge  Savi7igs  Bank,  132  Mass. 
447  ;  Magidre  v.  Park,  140  Mass.  21. 

It  is  more  important  to  respect  decisions  upon  a  question  of  property 
than  to  preserve  a  simple  test ;  and,  for  this  reason,  the  decree  of  the 
Superior  Court  must  be  affirmed.  The  master  reports  that  he  finds  the 
articles  in  controversy  to  be  personal  property,  and  we  cannot  go  be- 
hind this  finding,  unless  the  facts  found  specially  require  a  different  con- 
clusion, as  matter  of  law.  The  special  facts  are,  that  the  boiler  and 
engine  were  portable,  and  not  attached  to  the  realty,  except  that  they 
were  belted  to  the  main  shaft;  but  that  they  could  not  be  removed 
except  by  removing  a  shed  built  over  them  to  protect  them  from  the 
weather,  or  by  taking  off  some  boards  to  enlarge  the  opening  into  the 
factory.  The  machines  were  fastened  to  the  floor  by  cleats,  screws,  or 
nails.  We  cannot  sa)',  as  matter  of  law,  that  these  facts  are  inconsis- 
tent with  the  master's  finding,  in  view  of  the  cases  cited.  We  must 
take  that  finding  to  exclude  the  articles  having  been  put  where  they 
were  as  a  permanent  improvement  to  the  building,  whatever  conjecture 
we  might  have  formed  but  for  the  master's  general  conclusion. 

Decree  affirmed} 


FEDER  V.   VAN   WINIvLE. 

Court  of  Errors  of  New  Jersey.     1895. 

[Reported  53  N.  J.  Eq.  370.] 

On  appeal  and  cross-appeal  from  a  decree  of  the  chancellor,  dated 
February  11th,  1895,  in  Broion  v.  Biverside  Bridge  and  Iron  Works, 
an  insolvent  corporation,  on  the  application  of  the  receiver  of  said 
corporation. 

Mr.  John  W.  Griggs,  for  Feder. 

3fr.  Eugene  Steveyison,  for  the  receiver. 

The  opinion  of  the  court  was  delivered  by 

Van  Sxckel,  J.  The  controversy  in  this  case  is  between  the  ap- 
pellant, who  has  a  real  estate  mortgage,  and  John  A.  Van  Winkle, 

1  Uopewell  Mills  v.  Taunton  Savings  Bank,  150  Mass.  519. 
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receiver  of  the  Riverside  Bridge  and  Iron  Works,  an  insolvent  corpora- 
tion, and  relates  to  certain  machinery  which  was  used  in  its  business 
of  manufacturing  structural  and  bridge  iron.  The  said  company  had 
been  engaged  for  fourteen  or  fifteen  years  in  carrying  on  its  business 
prior  to  its  insolvency. 

It  occupied  a  tract  of  about  two  acres  of  land,  on  which  the  buildings 
in  which  the  business  was  carried  on  were  erected. 

The  buildings  were  — 

1.  The  main  shop,  sixty  b}'  one  hundred  and  sixty  feet.  It  was  a 
mere  shed,  having  no  floor  except  the  natural  earth. 

2.  The  office  building. 

3.  The  blacksmith  shop,  which  also  had  no  floor. 

4.  The  storehouse. 

5.  The  foundry,  which  had  no  floor. 

6.  The  machine  shop,  which  was  part  of  the  main  shop  and  had  a 
wooden  floor. 

7.  The  templet  shop  on  the  second  floor  over  a  part  of  the  main  shop. 

8.  The  engine-room,  from  which  i^ower  was  supplied  to  the  different 
machines. 

All  the  buildings  were  frame,  and  were  practically  joined  together  as 
one  enclosure,  the  pipes,  shafting  and  other  appliances  running  from 
one  into  the  other.  The  appellant  held  a  mortgage,  given  May  loth, 
1889,  which  covered  the  real  estate  by  its  description,  and  also  con- 
tained the  following  clause  :  — 

"Also  all  steam  engines,  boilers,  shafting,  belting,  pulleys,  hoisting 
apparatus  and  all  other  machinery  whatsoever,  with  all  connections, 
fixtures  and  appurtenances  thereto  belonging  upon  said  premises  or  in 
the  buildings  erected  thereon  or  any  of  them." 

This  mortgage  was  duly  recorded  as  a  real  estate  mortgage  on  the 
da}'  it  bears  date. 

In  order  to  establish  the  claim  of  the  mortgagee  to  the  machinery  as 
against  the  receiver,  it  must  appear :  — 

First.  That  the  chattels  were  actuall}'  annexed  to  the  real  estate  or 
something  appurtenant  thereto. 

Second.  That  the}'  were  applied  to  the  use  or  purpose  to  which  that 
part  of  the  realt}'  with  which  they  were  connected  was  appropriated. 

Third.  That  they  were  annexed  with  the  intention  to  make  a  per- 
manent accession  to  the  freehold. 

This  case  must  be  adjudged  by  the  law  as  propounded  in  the  follow- 
ing cases  in  this  court:  Blanche  v.  Rogers.,  11  C.  E.  Gr.  563;  Penn 
Insurance  Co.  v.  Semple.,  11  Stew.  Eq.  575;  Speiden  v.  Parker, 
1  Dick.  Ch.  Rep.  292. 

The  difficulty  arises  in  applying  the  rule ;  each  case  must  be  deter- 
mined according  to  its  particular  facts  and  circumstances. 

The  chattels  must,  to  constitute  them  fixtures,  be  actually  annexed 
to  the  real  estate  or  something  appurtenant  thereto. 

They  need  not  necessaril}'  be  attached  to  the  building ;  that  is  one 
way  of  annexing  them  to  the  soil,  but  not  the  only  way. 
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A  steam  engine  set  upon  a  brick  foundation  laid  in  the  earth  without 
any  attachment  to  the  building  is  unquestionably  a  fixture. 

In  Speklen  v.  Parker,  supra,  a  derrick  set  in  the  ground  to  hoist 
stone,  and  a  track  laid  on  ties  in  the  ground  on  which  cars  were  run, 
were  held  to  be  fixtures. 

So  that  to  satisfy  this  test,  it  is  not  material  whether  the  substructure 
is  brick  or  wood,  or  whetlier  the  machinery  is  annexed  to  the  buildinp;, 
or  rests  upon  a  foundation  securely  laid  for  it  in  the  soil,  and  to  which 
it  is  fastened. 

Neither  is  the  fact  that  the  things  in  question  may  be  removed  and 
sold  for  other  uses,  or  that  they  were  not  made  for  special  adaptation 
to  the  buildings  in  which  they  are  placed,  decisive  of  their  character. 
Those  qualities  are  mere  circumstances  to  be  considered,  but  the  pres- 
ence of  them  does  not  necessarily  withdraw  machiner}'  from  the  real 
estate  mortgage.  A  steam  engine,  to  take  on  tlie  qualities  of  a  fixture, 
need  not  be  made  specially  for  the  building  in  which  it  is  planted.  It 
may,  like  any  other  piece  of  mechanism,  be  removed  and  used  with  equal 
advantage  in  any  other  establishment  for  which  it  will  furnish  sutficient 
power. 

The  same  observation  will  appl}'  to  other  articles  which,  in  the  court 
below,  were  properly  adjudged,  in  accordance  with  almost  all  cases  on 
this  subject,  to  be  fixtures. 

There  must  be  actual  annexation  with  an  intention  to  make  a  per- 
manent accession  to  the  freehold,  but  it  is  not  necessary  that  there  be 
an  intention  to  make  the  annexation  perpetual.  A  test  so  severe  would 
be  impracticable  in  its  application. 

The  intention  must  exist  to  incorporate  the  chattels  with  the  real  es- 
tate for  the  uses  to  which  the  real  estate  is  appropriated,  and  there 
must  be  the  presence  of  such  facts  and  circumstances  as  do  not  load  to 
but  repel  the  inference  that  it  is  intended  to  be  a  temporary  annexation. 

In  BlancJce  v.  Rogers  two  machines  were  the  subject  of  controversv 
■ — a  "  number  one,  four-sided,  inside  moulding  machine  "  and  a  "  num- 
ber one  cHpper,  planer  and  matcher." 

The  opinion  says  that  no  adjustment  was  made  of  them  to  fit,  in  any- 
wise, to  the  place  where  they  were  put  for  use.  They  were  placed  iu 
the  building,  upon  the  floor  of  a  room,  without  support.  One  was  not 
attached  in  any  way  to  the  soil  or  building;  the  other  was  partially  bolted 
to  the  floor  with  screw-bolts.  They  were  movable  in  the  building  and 
were  moved  about  at  the  convenience  of  the  owner,  and  run  from  dif- 
ferent parts  of  the  shafting.     Blanche  v.  Rogers,  11  C.  E.  Gr.  565,  568. 

The  learned  justice  who  delivered  the  opinion  of  the  court  was  clearly 
right  in  saying  that,  while  such  chattels  may  be  so  annexetl  to  and  in- 
corporated into  the  realty  as  to  become,  through  the  manner  of  annexa- 
tion and  the  purpose  of  the  owner,  a  part  of  the  freehold,  yet  there 
was  an  absence  in  that  case  of  evidence  to  show  such  annexation  and 
intention. 

In  Fenn  Insurance  Co.  v.  Semple  the  machines  were  fastened  to  the 

30 
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floor  b}'  small  screws,  to  stead}'  tbem,  antl  in  their  use  some  were  moved 
from  one  place  Id  the  building  to  another. 

This  eoiut  said  :  "  There  was  no  evidence  in  an}-  act  of  the  owners, 
or  in  any  circumstance  growing  out  of  the  organization  or  manner  of 
condiictii^g  the  manufacturing  establishment,  showing  a  design  on  the 
part  of  tlie  owners  to  malce  a  permanent  addition  of  the  property  in  dis- 
pute to  the  realty." 

The  later  case  of  Speiden  v.  Parker  was  a  controversy  respecti.ig 
the  character  of  cei-tain  appliances  used  in  connection  with  a  stone 
quarry  and  dock  in  Essex  county. 

Thev  consisted  of  three  boilers,  two  engines,  two  hoisting  gears,  three 
derricks  and  a  steam-pump,  with  connecting  pipes,  valves  and  pulleys, 
all  located  in  or  near  the  quarry,  and  a  raihoad  track  laid  from  the 
qiiarrv  to  the  dock  on  Passaic  river,  to  transix)rt  stoue,  and  two  derricks 
at  the  dock,  to  transport  the  stone  to  boats. 

Tlie  stationary  macliinery  was  fastened  in  the  ground  and  was  used 
for  the  only  purjxjses  to  which  the  real  estate  was  put.  Cpon  these 
facts  this  court  rested  its  conclusion  that  these  appliances  were  attached 
to  the  freehold  with  the  intention  of  making  them  part  thereof.  The 
opinion  of  this  court  was  unanimous  and  was  concurred  in  by  Mr.  Jus- 
tice Knapp,  who  delivered  the  opinion  of  the  court  in  the  two  cases  last 
cited. 

Not  one  of  the  implements  involved  appeared  to  have  been  specially 
adapted  to  the  place  in  which  it  was  used  —  some  were  set  in  the  earth 
—  and  all  could  have  been  removed  and  applied  to  the  prosecution  of 
a  like  business  elsewhere. 

The  decision  must  rest  upon  the  facts  that  the  appliances  were  ac- 
tually annexed ;  that  they  were  adapted  to  and  used  in  the  business  for 
which  the  realty  was  held  by  the  owner  ;  that  a  common  purpose  was  to 
be  promoted  by  attaching  the  chattels  to  the  freehold ;  that  the  just  in- 
ference was  that  the  annexation  was  intended  to  continue  so  long  as 
the  business  was  prosecuted  on  those  premises,  and  that  the  enter- 
prise was  intended  to  be  permanent  in  the  sense  in  which  that  term  is 
used  in  business  transactions  —  permanent  as  contradistinguished  from 
temporary. 

It  will  be  necessary,  therefore,  to  look  at  the  controlling  facts  of  this 
case  before  us  to  determine  whether  there  was  an  absence  of  intention 
to  incorporate  the  machinery  with  the  real  estate,  as  in  the  Blanche 
Case,  or  tlie  presence  of  such  intention,  as  in  the  Speiden  Vase, 

The  following  is  a  bnef  statement  of  the  machines  included  in  the 
petition  of  appeal,  and  the  manner  of  their  annexation  :  — 

Numbers  1,  2,  4,  5,  8,  10,  12,  IS,  20,  21,  25,  26  and  52  are  heavy 
machines,  most  of  them  weighing  from  two  thousand  ix)ands  to  six 
thousand  5X)unds.  They  rest  nix>n  large  timbers  laid  in  the  earth  to 
their  full  depth,  and  they  are  fastened  to  them  by  bolts  running  down 
through  tlie  timbers. 

Numbei's  49,  50  and  51,  in  addition  to  the  heavy  timbers  to  which 
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thev  arc  fastened  at  the  base,  are  also  fastened  down  into  a  subfounda- 
ti(Hi  of  concrete,  and  for  them  the  building  was  adapted  b}'  cutting 
holes,  and  running  pipes  from  the  l)oilers  in  the  boiler-house,  one  hun- 
dred feet  away. 

Numbers  15,  16,  17  and  30  are  fastened  to  columns  of  the  shop  by 
bolts,  and  other  fastenings  in  some  cases. 

Numbers  5,  14  and  46  are  fastened  by  iron  or  wooden  rods,  or  both, 
let  down  from  the  beams  or  rafters  above. 

Numbers  28,  29,  40,  41,  42  and  45  are  fastened  to  the  floor  by  lag 
screws,  which  are  heavy  bolts  with  a  screw.  .  The  lightest  in  weight  is 
four  hundred  pounds,  and  the  heaviest  is  eight  thousand  pounds. 

Numbers  1  and  2  have  power  applied  by  a  belt  coming  through  a 
hole  in  the  roof. 

Numbers  45  and  46  were  adapted  for  use  by  the  adjustment  of  tim- 
bers and  braces  in  the  building,  and  the  cutting  of  holes  through  the 
floor  for  running  the  belt. 

In  view  of  these  facts,  I  am  of  tlie  opinion  that  these  chattels  did  not 
retain  the  character  of  personalty,  as  in  the  Blancke  Case,  but  were 
transmuted  into  realty-,  and  passed  to  the  mortgagee  as  in  the  Speiden 
Case.  In  no  respect  was  that  case  stronger  for  the  mortgagee  than  is 
this.  If  all  the  tests  necessary  to  constitute  the  chattels  fixtures  were 
satisfied  in  that  case,  they  surely  are  in  this  case. 

The  various  appliances  were  actually  annexed  to  the  freehold.  They 
were  fitted  for  and  api)lied  to  the  use  to  wliich  the  real  estate  was  ap- 
propriated, all  being  designed  for  and  necessary  to  the  prosecution  of  a 
common  purpose.  Tlius  tlie  machinery  and  land  became  unified  and 
incorporated  together  as  a  whole. 

The  business  had  been  carried  on  for  fourteen  years,  and  save  for 
business  disaster  might,  and  probal»ly  would,  have  been  prosecuted  in- 
definitely. The  machinery  employed,  the  mode  of  its  annexation  and 
manner  of  its  use,  in  connection  with  the  realty  as  an  entirety,  indicated 
not  a  temporary  but  a  permanent  accession. 

The  fact  that  tlie  machines  might  be  removed  and  utilized  elsewhere 
will  not,  under  the  circumstances  of  this  case,  serve  to  sever  them  in 
legal  contemplation  from  the  freehold. 

The  decree  below  should  be  reversed  as  to  all  the  articles  above 
specified,  and  a  decree  rendered  in  accordance  with  the  views  herein 
expressed.-"- 

1  "  As  far  as  I  have  looked  into  [the  cases] ,  and  I  have  examined  a  good  many,  both 
English  and  American,  tliey  are  almost  uniformly  hostile  to  the  idea  of  mere  loose 
moveable  machinery,  even  where  it  is  the  main  agent  or  principal  thing  in  prosecu- 
ting the  business  to  which  a  freehold  property  is  adapted,  being  considered  as  a  part 
of  That  freehold  for  any  purpose.  To  make  it  a  fixture,  it  must  not  only  be  essential 
to  the  business  of  the  erection,  but  it  must  be  Mached  to  it  in  some  way  ;  at  least, 
it  must  be  mechanically  fitted,  so  as,  in  ordinary  understanding,  to  make  a  part  of 
the  building  itself. 

"  The  cases  of  constructive  annexation,  where  the  article  is  seldom  or  never  cor- 
porally attached  to  the  realty,  are  few,  and  may  be  set  down  as  exceptions  to  the 
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B.   Annexation  to   Other's  Land. 

LANCASTER   v.    EVE. 

Common  Pleas.     1859. 

[Reported  5  C.  B.  (N.  S.)  717.] 

This  was  an  action  for  an  injury  done  to  a  pile,  the  propert}'  of  the 
plaintiff,  in  the  river  Thames. 

The  cause  was  tried  ^  before  Ckowdek,  J.,  at  the  sittings  in  London 
after  last  Trinity  Term,  when  the  following  facts  appeared  in  evidence  : 
The  plaintitfs  were  possessed  of  a  wharf  on  the  Surrey  side  of  the 
river  Thames,  opposite  to  which,  about  fiftj'  yards  from  the  shore,  was 
a  pile  firmly  driven  about  eight  feet  into  the  bed  of  the  river.     It  did 

general  rule.  They  are  said  to  be  the  charters  or  deeds  of  an  estate  and  the  cliest 
Loniaiiiing  them,  deer  in  a  park,  fish  in  a  pond,  and  doves  in  a  dove  house.  2  Com. 
Dig.  Biens,  B.  6  Greenl.  157.  3  Dane's  Abr.  156.  3  New  Hamp.  R.  oOo.  The  deer, 
fi^h  and  duves  are  set  down  by  Amus  &  Fer.  on  Fixt.  168,  as  heir  loums :  and  so  of 
various  other  animals.  Heir  looms  are  a  class  of  property  distinct  from  Jixtnres. 
But  "  the  doors,  windows,  locks,  keys  and  rings  of  a  house  will  pass  as  fixtures,  by  a 
conveyance  of  the  freehold,  althougli  they  may  be  distinct  things  ;  because  they  are 
i^onsiriiciively  annexed  to  the  house."  Amos  &  Per.  on  Fixt.  18.3,  and  the  books 
there  cited.  Many  other  obvious  cases  may  be  su[)pi)sed.  One  is,  our  ordinary  Vir- 
ginia fence  on  ( ountry  farms.  No  vendor  would  consider  that  as  mere  personal  proji- 
erty.  And  in  Kittredge  v.  Woods,  3  N.  Hamp.  H.  503,  it  was  held  that  manure  lying 
about  a  barn  yard  passed  by  a  conveyance  of  the  land  as  an  incident. 

"  Tliese  instances  seem  fully  to  justify  the  courts  when  they  speak  of  the  great  dif- 
ficulty in  fixing  on  any  certain  criterion  which  shall  govern  all  cases.  They  lead  to 
a  strain  of  reasoning  by  Mr.  Dana,  in  the  3d  vol.  of  his  Abridgment,  p.  156,  as  well 
by  Weston,  J.  in  Farrar  v.  Stackpole,  by  which,  if  followed  out  in  practice,  the  ma- 
chinery now  in  question  might  well  be  considered  as  a  part  of  the  realty;  and  there- 
fore, the  subject  of  partition.  Mr.  Dana  says,  that  in  all  the  instances  put  by  him, 
the  articles  '  are  very  properly  a  part  of  the  real  estate  and  inheritance,  and  pass 
with  it,  because  not  the  mere  fixing  or  fastening  to  it  is  alone  to  be  regarded  ;  but  the 
use,  nature  and  intention.' 

"  The  ancient  distinction,  however,  between  actual  annexation  and  total  discon- 
nection is  the  most  certain  and  practical ;  and  should  therefore  be  maintained,  except 
where  plain  authority  or  usage  has  created  exceptions.  Tiie  reasoning  of  Mr.  Dana, 
and  of  the  learned  judge  in  Farrar  v.  Stackpole,  before  cited,  while  it  cannot  be  too 
extensively  applied  to  modern  machinery  in  subordination  to  that  distinction,  does 
not  appear  to  be  sustained  by  authority,  when  it  seeks  to  raise  a  general  doctrine  of 
constructive  fixtures,  from  the  moral  adaptation  of  what  is  in  fact  a  mere  moveable, 
to  the  carrying  on  a  farm  or  factory,  &c.  however  essential  the  moveable  may  be  for 
such  purpose.  The  argument  in  that  shape  proves  too  much.  Such  adaptation  and 
necessity  might  be  extended  even  to  the  use  of  domestic  animals  on  a  farm,  and  cer- 
tainly to  many  implements  in  a  manufactory  which  could  never  be  recognized  as 
fixtures,  without  utterly  confounding  the  rule  by  which  the  rights  of  the  heir  or  the 
purchaser  have  been  long  governed."  Cowen,  J.,  in  Walker  v.  Sherman,  20  Wend. 
636,  6.39,  646,  653. 

As  to  the  rolling-stock  of  a  railroad,  see  Williamson  v.  New  Jersey  Southern  R.  R. 
Co.,  29  N.  J.  Eq.  .311. 

^  The  pleadings  are  omitted.  —  Ed. 
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not  appear  by  whom  the  pile  was  originally  so  fixed  :  but  it  was  proved, 
that,  about  twent}-  years  ago,  the  then  occupiers  of  the  plaintiffs'  wharf 
had  either  repaired  it  or  renewed  it,  and  that  it  was  exclusivel}-  used 
by  the  occupiers  of  the  wharf,  and  was  necessary-  to  the  enjoyment  of 
the  wharf  in  the  mooring  and  navigating  of  craft  into  the  wharf  for  the 
purpose  of  loading  and  unloading,  and  that  nobody  had  ever  interfered 
with  it.  It  was  also  proved  that  there  were  many  other  such  piles  on 
both  sides  of  the  river,  which  were  used  b}'  other  persons  for  similar 
purposes.  The  defendants'  servants,  in  navigating  their  barge,  neg- 
ligently ran  against  and  carried  away  the  pile  ;  and  this  was  the  injury 
complained  of. 

On  the  part  of  the  defendants,  it  was  submitted  that  the  case  came 
within  the  maxim  "  Quicquicl  2^^ttntatur  solo  solo  cedit,'^  and  therefore 
that  the  plaintiffs  or  their  predecessors  had,  by  permanentl}'  fixing  the 
pile  to  tlie  soil  of  the  river,  abandoned  all  property  in  it,  if  ever  thev 
had  any,  to  the  owners  of  the  soil,  and  consequeuth'  that  the  defendants 
were  en'^.itled  to  a  verdict  on  not  possessed. 

For  the  plaintiffs  it  was  insisted  that  there  was  ample  evidence  to 
warrant  the  jur}'  in  inferring  that  the  pile  was  placed  in  its  present 
position  with  the  consent  of  the  Crown  or  the  conservators  of  the  river, 
for  the  more  convenient  use  bj-  the  plaintiffs  of  their  wharf,  and  so 
remained  their  property. 

The  learned  judge,  who  was  not  required  by  either  side  to  leave  any- 
thing to  the  jury,  reserving  the  point  of  law,  directed  a  verdict  to  be 
entered  for  the  plaintiffs  for  the  value  of  the  pile. 

DoiL'desicelU  in  Michaelmas  Term  last,  moved  to  enter  a  verdict  for 
the  defendants  upon  not  possessed,  or  a  nonsuit,  or  for  a  new  trial. 
Xiicsh,  Q.  C,  and  T.  Salter,  now  showed  cause. 
Pigott,  Sergt.,  and  Doicdeswell,  contra. 

CocKBCRN,  C.  J.  I  am  of  opinion  that  this  rule  should  be  discharged. 
Of  course  I  do  not  mean  to  controvert  or  question  the  general  propo- 
sition, that,  whatever  is  annexed  to  the  freehold  becomes  part  of  the 
freehold.  But  there  may  be  circumstances  to  take  a  case  out  of  the 
general  rule,  as,  for  instance,  where  the  thing  is  so  annexed  as  to  be 
severable  without  injury  to  the  soil,  and  where  there  may  have  been  an 
agreement  between  the  owners  of  the  soil  and  the  owner  of  the  chattel, 
that  the  chattel  should  be  severable  at  the  will  and  pleasure  of  the 
latter.  I  think  there  are  circumstances  here  from  which  we  may  prop- 
erly draw  the  inference  that  the  pile  in  question  was  not  placed  in  the 
bed  of  the  river  with  a  view  to  its  permanent  annexation  to  tlie  freehold 
so  as  to  become  part  of  the  freeliold  ;  but  that  it  was  placed  there  by 
virtue  of  an  easement  granted  by  the  Crown  or  whoever  had  the  right 
to  grant  it,  to  the  occupiers  of  the  adjoining  wharf,  for  the  more  con- 
venient use  and  enjoyment  thereof.  It  seems  to  have  been  admitted  at 
the  trial  that  the  plaintiffs  or  their  predecessors  in  the  enjoyment  of 
the  wharf  had  fixed  the  pile  where  it  stood,  and  had  had  the  use  and 
benefit  of  it  for  a  long  series  of  years  without  there  ever  having  been 
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any  interruption  or  anj-  assertion  of  right  to  it  by  the  Crown  or  by  tlie 
conservators  of  the  river.  The  fair  inference,  therefore,  is,  that  tlie 
pile  was  driven  into  the  bed  of  the  river  in  the  exercise  and  enjoyment 
of  a  right  or  easement,  and  tliat  it  never  was  intended  that  the  Crown 
or  any  other  bod}'  or  person  should  acquire  any  right  or  property  in  it, 
but  that  it  should  continue  the  property  of  the  occupiers  of  the  wliarf, 
with  the  right  to  remove  it  at  their  pleasure.  I  therefore  think  the 
plaintiffs'  claim  in  this  action  is  not  impeded  by  the  plea  of  not 
possessed. 

Williams,  J.  I  am  entirely  of  the  same  opinion.  No  doubt  the 
maxim  '■''  Quicqxdd  plaiitatur  solo  solo  cedit"  is  well  established:  tlie 
only  question  is,  what  is  meant  by  it.  It  is  clear  that  the  mere  putting 
a  chattel  into  the  soil  by  another  cannot  alter  the  ownership  of  the 
chattel.  To  apply  the  maxitn,  there  must  be  such  a  fixing  to  the  soil 
as  reasonably  to  lead  to  the  inference  that  it  was  intended  to  be  incor- 
porated with  the  soil.  The  evidence  showed  that  these  piles  were 
essential  to  the  beneficial  navigation  of  the  river  by  persons  passing  up 
and  down  to  the  several  wharves.  I  am  not  aware  that  there  is  any- 
thing contrary  to  law  in  those  who  possess  wharves  on  the  banks  of  the 
Thames  driving  piles  or  stakes  into  the  bed  of  the  river  adjacent  thereto, 
for  the  more  convenient  enjoyment  of  their  right  to  navigate  and  use 
the  river.  It  is  unnecessary,  however,  to  consider  that.  I  entirel}' 
agree  with  the  Lord  Chief  Justice  in  thinking  that  there  was  abundant 
evidence  here  to  warrant  the  conclusion  that  the  pile  in  question  was 
planted  in  the  soil  of  the  river  by  the  plaintiffs'  predecessors,  —  though 
at  what  time  did  not  distinctly  appear,  —  with  the  consent  of  the  Crown 
or  the  conservators  of  the  river,  not  for  the  benefit  of  the  soil,  but  in 
order  to  the  more  commodious  enjoyment  of  the  advantages  of  the 
wharf;  and  that  it  was  so  placed,  not  upon  the  terms  that  it  should  be 
considered  as  annexed  to  or  incorporated  with  the  soil,  but  for  the  pur- 
poses of  navigation.  That  necessarily  involves  the  conclusion  that  the 
owners  of  the  pile  are  not  bound  to  keep  it  there  altogether,  but  that 
the}'  may  remove  it  at  their  free  will  and  pleasure.  The  case  falls 
within  the  principle  of  Wood  v.  Jlewett,  8  Q.  B.  913  (E.  C.  L.  R.  vol. 
55).  The  circumstances  clearly  show  that  this  pile,  like  the  fender 
there,  was  placed  in  the  soil  of  the  river,  not  for  the  purpose  of  incor- 
porating it  therewith,  but  for  the  more  convenient  use  of  the  plaintiffs' 
wharf.  I  therefore  think  the  plaintiffs  are  entitled,  as  in  common  jus- 
tice they  ought  to  be,  to  maintain  an  action  and  to  recover  damages  for 
an  interference  with  that  which  is  indispensable  to  the  enjoyment  of 
their  wharf. 

Crowder,  J.  There  was  ample  evidence  to  show  that  the  pile  was 
placed  in  the  bed  of  the  river  for  the  purpose  of  the  more  convenient 
enjoyment  of  the  plaintiffs'  wharf,  —  for  mooring  and  assisting  barges 
coming  to  and  going  from  the  wharf  for  the  purpose  of  loading  and  un- 
loading. It  appeared  that  more  than  twenty  years  ago  there  had  been 
a  pile  there  which  had  become  decayed,  and  the  pile  in  question  had 
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been  substituted  for  it  by  the  plaintiffs  or  the  former  tenants  of  the 
wharf.  The  point  taken  at  the  trial,  was,  that,  by  whomsoever  placed 
there,  the  fact  of  its  being  permanently  fixed  to  the  soil  caused  it  to 
become  the  property'  of  the  owners  of  the  soil,  and  to  cease  to  be  the 
property  of  the  plaintiffs.  I  reserved  the  point :  and  I  must  own  that 
I  entertained  considerable  doubt  upon  it.  I  now,  however,  entirely 
agree  with  the  Lord  Chief  Justice  and  my  Brother  Williams  in  thinking 
that  it  is  by  no  means  a  necessary  consequence  of  the  pile's  being  fixed 
to  the  soil  of  the  river,  that  it  ceased  to  be  pro^^erty  of  the  plaintiffs, 
and  thereby  became  the  property-  of  the  owners  of  the  soil.  There  was 
evidence  that  numerous  piles  were  placed  up  and  down  the  river  for  the 
same  purposes.  There  was,  therefore,  ample  ground  for  inferring  that 
there  was  an  easement  to  place  this  pile  in  the  river  for  the  use  and 
convenience  of  access  to  the  plaintiflfs'  wharf.  The  plaintiffs,  therefore, 
did  not  lose  their  propert}-  in  it  b}'  placing  it  in  the  soil,  inasmuch  as  it 
was  placed  there  for  their  own  purposes,  and  not  for  the  purpose  or 
with  the  intention  of  making  it  part  of  the  soil. 

WiLLEs,  J.,  concurred.  Hule  discharged.^ 


WASHBURN  V.    SPROAT. 
Supreme  Judicial  Court  of  Massachusetts.     1820. 

[Reported  16  Mass.  449.] 

Leonard  Sproat,  the  respondent's  intestate  (whose  estate  was 
deeply  insolvent),  in  his  lifetime  erecte<l  a  dwelling-house  and  a  joiner's 
shop  on  certain  land,  the  fee  of  which  was  then,  and  at  the  time  of 
his  decease,  in  his  wife.  On  the  final  settlement  of  the  respondent's 
administration  account  in  the  probate  office,  the  appellants,  being 
creditors  to  the  estate  of  tlie  intestate,  insisted  that  he  should  be  held 
to  account  for  the  value  of  those  buildings.  The  judge  of  probate, 
being  of  opinion  that  the  said  buildings  were  not  liable  to  the  debts  of 
the  deceased,  decreed  accordingly ;  and  the  appellants,  dissatisfied 
with  the  said  decree,  appealed  to  this  Court. 

Wood,  for  the  appellants,  referred  to  the  case  of  Wells  et  al.  v. 
Banister  et  al.  &  Trustee.,  4  Mass.  514. 

JEddij,  for  the  respondent. 

Per  Curiam.  The  administrator  cannot  be  held  to  account  for  the 
value  of  buildings  erected  upon  land  belonging  to  the  wife  of  his  intes- 
tate. There  could  be  no  contract  with  the  wife  during  her  coverture, 
which  would  entitle  the  administrator  to  enter  upon  the  land,  and  take 
the  buildings.  In  the  case  of  a  lease,  the  tenant  may  remove  build- 
ings, erected  on  the  demised  premises  in  such  a  manner  that  they  may 

1  And  see  Moodij  v.  Stpggles.  12  Ch.  D.  261.  As  to  the  ripht  of  a  railroad  company 
to  remove  stone  piers,  etc.,  see  Wagnei-  v.  Cleveland,  etc.,  R.  R.  Co.,  22  Ohio  St  56S 
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be  removed  without  injur}'  to  the  soil.  But  if  one  erect  buildings  upon 
tlie  land  of  another  voluntarily,  and  without  any  contract,  he  may  not 
remove  them.  Decree  affirmed.^ 


6MITH   V.  BENSON. 
Supreme  Court  of  New  York.     1841. 

[Reported  1  Bill,  176.] 

Trover,  for  a  building  used  as  a  grocery  and  dwelling  house.  The 
cause  was  tried  at  the  Onondaga  circuit,  April  11,  1839,  before 
Moseley,  C.  ,T.  The  plaintiffs'  title  was  derived  under  a  mortgage 
dated  September  20,  1837,  from  one  Ladd,  in  which  the  building  was 
described  as  situated  on  a  lot  belonging  to  the  estate  of  I.  Brackett 
and  T.  M.  Wood,  deceased  ;  and  was  treated  in  the  mortgage  as  a 
chattel.  The  mortgage  was  in  the  usual  form  of  instruments  of  that 
nature  relating  to  personal  property,  being  a  sale,  defeasible  on  pay- 
ment. It  provided  that  in  case  of  default,  &c.  the  mortgagees  might 
enter,  &c.  and  take  and  carry  away,  &c.  and  sell,  &c. 

The  testimony  as  to  the  character  of  the  building,  and  its  connection 
with  the  premises  on  which  it  stood,  showed,  that  it  was  set  upon 
bloi'ks  or  pins  drove  in  the  ground,  and,  as  one  witness  said,  was  ele- 
vated above  the  surface,  and  did  not  rest  on  the  ground  or  on  stones. 
Other  witnesses  testified  to  their  belief  that  it  rested  on  the  ground, 
and  said  that  there  was  a  cellar  under  it ;  that  a  plank  in  the  cellar 
standing  end  wise,  had  started  the  floor  up  ;  that  the  sills  on  the  east 
side  had  settled  into  the  ground  ;  that  the  linter  part  in  the  rear  rested 
on  the  ground;  that  there  was  a  chimnej'  in  it,  &c. 

Ladd  was  in  possession  of  the  building  when  he  gave  the  mortgage 
to  the  plaintiffs,  occupying  it  as  a  grocery ;  and  it  had  also  been 
occupied  as  a  dwelling. 

The  building  was  erected  by  one  Brown,  in  1828,  who  rented  the 
ground  on  which  it  stood,  of  Brackett  and  Wood,  with  the  understand- 
ing that  he  was  to  have  three  or  six  months'  notice  to  remove  the 
building.  The  possession  of  the  building  had  changed,  passing  from 
Wood  down  through  Ladd  to  the  present  defendants. 

The  defendants  purchased  the  building  of  Ladd,  subject  to  the 
mortgage,  the  amount  due  on  which  was  deducted  from  the  purchase 
money ;  and  the  defendants  had  recognized  the  plaintiffs'  title  in 
September,  1838. 

The  defendants  gave  in  evidence  a  lease  of  the  ground  upon  which 
the  building  stood,  to  Benson,  one  of  the  defendants,  and  R.  Lee,  fof 
the  term  of  two  years  from  January  9,  1838. 

On  the  10th  of  December,  1838,  default  having  been  made  in  respecl 

1  See  First  Parish  in  Sudbury  v.  Jones,  8  Cush.  184,  189.  — Ed. 
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to  paj-ing  the  money's  secured  by  the  mortgage,  and  the  defendants 
beino"  in  possession  of  the  building,  G.  Lawrence  as  agent  of  the 
phiintifls  demanded  possession  from  the  defendants,  who  refused  to 
surrender  it. 

The  judge  cliarged  the  jurj'  that  if  they  believed  the  building  could 
be  removed  without  injury  to  the  fi'eehold,  and  that  it  was  built  with 
a  view  to  its  being  removed  when  the  landlord  required  it,  it  was  a 
chattel,  and  trover  might  be  maintained  for  it.  That,  both  parties 
claiming  under  Ladd,  the  defendants  could  not  question  the  plaintiffs' 
title. 

The  verdict  being  for  the  plaintiffs,  the  defendants  now  move  for 
a  new  trial  on  a  case. 

t/.  A.  Spencer,  for  the  defendants. 

E.  A.  Brown,  for  the  plaintiffs. 

By  the  Court,  Cowex,  J.  The  judge  was  clearly  right  with  regard 
to  the  title  of  the  plaintiffs  ;  and  the  only  question  calling  for  considera- 
tion is,  whether  the  building  was  a  fixture  in  that  sense  which  precludes 
the  right  to  bring  trover  for  it. 

The  building  was  slightly  fixed  to  the  freehold;  and  all  parties  — 
the  owners  of  the  lot  on  which  it  was  built  —  the  builder  himself  — 
Ladd  the  mortgagor  who  succeeded  him  and  the  plaintiffs,  the  mort- 
gagees —  regarded  it  as  the  subject  of  removal  at  any  time  ;  and  when 
the  mortgage  came  to  be  given  by  Ladd  to  the  plaintiff,  they  treated  it 
as  a  mere  movable  thing,  on  a  footing  with  other  personal  propert}-. 
The  defendants  themselves  took  from  Ladd ;  they  stand  in  his  shoes, 
and  the  case  is  the  same  as  is  if  they  had  given  the  mortgage  them- 
selves. Thus,  both  these  parties  agreed  to  consider  it  as  in  a  state  of 
severance  from  the  freehold;  and  no  one  had  ever  thought  of  its  being 
so  fixed  as  to  be  irremovable.  Prima  facie,  such  a  building  would 
be  a  fixture,  and  would  not  be  removable.  The  legal  effect  of  putting 
it  on  another's  land,  would  be  to  make  it  a  part  of  the  freehold.  But 
the  parties  concerned  may  control  the  legal  effect  of  any  transaction 
between  them,  by  an  express  agreement.  They  have,  in  effect,  stipu- 
lated, that  the  placing  of  this  building  on  the  ground  of  Brackett  and 
Wood,  should  work  nothing  more  towards  changing  its  nature  than 
if  it  had  been  the  loose  timber  of  the  house,  instead  of  the  house  itself. 
The  law  often  implies  an  agreement  of  nearly  the  same  character  from 
the  relation  of  lessor  and  lessee,  or  tenant  and  remainderman.  And, 
surely,  the  parties  may,  by  express  agreement,  do  the  same  thipg,  and 
even  more.  If  they  agree,  in  terms,  that  a  dwelling  house  shall,  as 
between  them,  be  considered  strictly  a  personal  chattel,  it  takes  that 
character.  And  so  of  any  equivalent  agreement  or  understanding, 
which  we  think  existed  in  this  case  between  all  the  parties  concerned. 

The  learned  judge  was  right  at  the  circuit ;  and  the  motion  for  a  new 
trial  should  be  denied. 

2^&w  trial  deyiied. 
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STILLMAN   V.    HAMER. 

Court  of  Errors  op  Mississippi.     1843. 

[Reported  8  Miss.  (7  Howard)  421.] 

In  error  from  the  Circuit  Court  of  the  count}-  of  Yazoo.  ^ 

Miles,  Corwine,  &  Wm.  Yerger,  for  plaintiff  in  error. 

G.  S.  &  J.  S.  Yerger,  contra. 

]Mr.  Justice  Clayton  delivered  the  opinion  of  the  court. 

This  was  an  action  of  trover,  brought  by  the  plaintiffs  in  error 
against  the  defendant,  to  recover  the  value  of  a  house  which  had  been 
moved  from  one  lot  in  Yazoo  cit}'  to  another,  The  defendant,  Hamer, 
originally  owned  a  number  of  lots  in  that  place  jointi}'  with  one  Cald- 
well, who  in  November,  1832,  conveyed  his  undivided  interest  to 
William  L.  Richards,  and  the  plaintiffs  are  the  heirs  at  law  of  Richards. 
In  the  3'ear  1834,  the  plaintiffs,  as  the  heirs  at  law  of  Richards, 
obtained  an  order  for  the  partition  of  the  lots  thus  owned  between 
them  and  Hamer,  in  the  chancery  court ;  and  from  the  recitals  con- 
tained in  a  deed  which  was  read  in  evidence,  it  appears  that  a  division 
was  made,  and  that  a  decree  of  the  court  was  rendered  at  its  May 
term,  1835,  appointing  a  commissioner  to  make  conveyances  to  the 
parties  entitled.  From  the  recitals  in  the  same  deed  it  appears  tliat 
a  conveyance  was  executed  by  the  commissioner  on  the  6tli  of  May, 
1835,  which  was  never  recorded,  and  which  was  lost,  and  that  the 
commissioner,  without  any  new  appointment,  so  far  as  appears  from 
the  record,  executed  another  conveyance  on  the  27th  of  July,  1839, 
which  was  recorded  two  days  afterwards. 

The  defendant,  Hamer,  sold  lot  No.  77,  which  in  the  partition  fell 
to  the  plaintiffs,  to  a  man  named  Garr,  at  what  precise  time  does  not 
appear,  but  it  was  probably  in  1836  or  '37.  Garr  entered  upon  the 
lot,  and  erected  a  dwelling  house  worth  some  twenty-five  hundred 
dollars,  and  made  it  his  residence.  It  was  a  frame  building  resting 
upon  wooden  blocks  or  pillars,  not  otherwise  attached  to  the  soil, 
except  by  the  chimney,  which  was  of  brick,  and  the  foundation  of 
which  extended  some  inches  under  the  surface.  A  writ  of  forcible 
entry  and  detainer  was  brought  by  the  plaintiffs  against  Garr  in 
August,  1839,  which  was  decided  in  their  favor,  and  about  the  time  of 
its  determination  the  buildings  were  removed  from  the  lot  by  the 
directions  of  Hamer,  and  with  the  consent  of  Garr. 

This  action  was  then  brought,  and  a  verdict  was  rendered  for  the 
defendant.  The  plaintiffs  in  error  contend  that  the  house  thus  erected 
became  a  part  of  the  freehold;  in  other  words,  became  a  fixture  to  the 
soil  which  belonged  to  it,  and  could  not  rightfully  be  severed  from  it. 

The  term  fixtures  is  applied  to  "articles  of  a  personal  nature  which 
have  been  affixed  to  laud."     Ferard's  Law  of  Fixtures,  p.   1.     It  is 
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a  maxim  of  the  law  of  great  antiquity,  that  whatever  is  fixed  to  the 
land  is  thereby  made  a  part  of  the  realt}-  to  which  it  adheres,  becomes 
parcel  of  the  freehold,  and  partakes  of  all  its  incidents  and  properties. 
lb.  9.  This  is  the  general  rule,  but  many  exceptions  and  qualifications 
have  been  engrafted  upon  it,  from  a  concern  for  the  interests  of  trade 
and  manufactures,  for  the  convenience  and  comforts  of  tenants,  and 
from  the  varying  exigencies  of  society.  The  greatest  relaxation  of  the 
rule  is  admitted  in  the  case  of  landlord  and  tenant,  in  favor  of  the  latter, 
and  tenant  for  life  and  remainder  man,  in  favor  of  the  former.  It  is 
applied  with  the  greatest  strictness  between  the  heir  and  executor,  and 
vendor  and  vendee.  In  England  we  find  every  grade  and  variety  of 
decision,  from  Lushington  v.  Sheivell,  1  Sim.  435,  which  decides  that 
the  devise  of  a  West  India  estate  would  pass  the  stock  of  slaves,  cattle 
and  implements,  as  incidental  to  the  freehold,  and  essential  to  its 
enjoyment,  — to  those  cases  which  hold  that  any  building  upon  blocks, 
rollers,  stilts  or  pillars,  may  be  removed  as  not  parcel  of  the  freehold. 
2  East,  88;  1  Taunt.  20;  3  East,  55;  Ferard,  281.  The  cases  were 
collected  and  commented  on,  and  a  very  liberal  extension  of  the  general 
rule  allowed  in  Walker  v.  Sherman,  20  Wendell,  636;  and  again  in 
Vanness  v.  Packard,  2  Peters,  137.  In  this  last  case  it  was  permitted 
to  a  tenant  to  remove  a  two  story  building  which  he  had  erected  upon 
the  premises  for  the  residence  of  his  family,  as  it  was  built  for  the 
more  beneficial  exercise  of  his  trade,  and  for  greater  accommodation  in 
that  particular. 

It  is  useless  to  enter  upon  a  critical  examination  of  the  cases  upon 
this  subject,  because  they  relate  to  controversies  between  persons  stand- 
ing in  a  different  attitude  from  those  before  the  court  in  this  instance. 
The  modifications  of  the  rule  seem  to  have  been  admitted  from  time 
to  time,  from  the  force  and  pressure  of  peculiar  circumstances. 

It  is  insisted  that  this  is  a  case  of  intrusion  upon  the  freehold  of 
another  without  authority,  and  that  in  this  particular  it  differs  essen- 
tially from  those  in  which  one  builds  upon  the  land  of  another  by  his 
parol  license.  In  such  case  as  the  last,  the  builder  may  remove  his 
erections  at  pleasure.  Osgood  v.  Hoioard,  6  Greenl.  404 ;  Russell  v. 
Richards,  1  Fair.  429  ;  4  Mass.  514.  These  cases  concede  the  general 
principle,  that  whatever  is  annexed  to  the  freehold  becomes  part  of 
it;  but  they  decide  that  the  rule  cannot  apply  when  the  owner  of  the 
soil  has  given  his  consent  to  the  building.  The  inherent  good  sense 
upon  which  they  rest  commends  them  at  once  to  the  approbation  of 
every  mind. 

The  legal  effect  of  the  annexing  of  a  personal  chattel  to  the  free- 
hold by  a  stranger,  without  consent,  is  thus  stated  by  an  old  writer : 
"  Property  may  accrue  from  the  fraud  and  folly  of  another  ;  as  where 
persons  with  an  evil  intent,  or  through  ignorance,  build  with  their  own 
timber  on  another's  soil.  In  such  case,  what  is  built  shall  be  the 
owner's  of  the  soil,  upon  presumption  that  they  were  given  to  him. 
But  if  any  one  perceives  his  folly,  he  may  lawfully  remove  his  timber, 
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SO  as  he  does  it  before  our  writ  of  prohibition  comes  against  him,  and 
before  the  timber  is  fastened  with  nails."  Brilton,  chap.  33,  as  qiiole<l 
in  Ferard,  p.  241,  n.  It  is  decided  in  Massacliusctts  that  if  one  erects 
buildings  on  the  land  of  another,  without  any  contract,  he  may  not 
remove°them.  Washburn  v.  Sproat,  16  Mass.  449.  This  is  un- 
questionably the  general  rule  of  law,  and  it  comprehends  the  case 
before  ns. 

We  have  been  referred  to  the  case  of  Wickliffe  v.  Clay,  1  Dana,  591. 
So  much  of  the  opinion  of  the  court,  as  relates  to  our  present  object 
of  inquiry,  is  in  these  words :  "  There  is  no  reason  to  doubt  that  Lytic, 
under  whom  Clay  claimed,  took  possession  of  the  lot,  not  as  a  wilful 
trespasser,  but  in  good  faith,  not  knowing  or  apprehending  any  other 
title,  and  that  while  thus  possessed  he  erected  the  stable  in  equal  good 
faith  ;  and  therefore  he  or  any  other  person  claiming  under  him,  had 
a  perfect  right,  according  to  the  doctrines  of  the  civil  law,^  altogether 
consistent  in  this  respect  with  the  principles  of  the  common  law,  to 
remove  the  stable  without  doing  any  injury  to  the  lot  itself,  whilst  he 
was  in  possession  ;  and  consequently  by  such  a  removal  no  liability 
was  incurred  to  the  true  owners  of  the  lot."  We  cannot  concur  in  the 
opinion  of  that  learned  court  in  its  view  of  the  common  law  upon  this 
point,  as  we  have  already  stated  our  belief  of  the  true  rule.  But  this 
was  a  case  in  chancery  ;  and  it  would  be  for  a  court  of  chancery  here, 
upon  proper  application,  to  decide  whether  there  are  any  equitable 
circumstances  in  this  cause,  either  upon  the  ground  of  mistake,  want 
of  notice  upon  the  part  of  Garr  of  the  rights  of  the  plaintiffs,  or  from 
other  cause,  which  would  justify  its  interposition.^ 

A  new  trial  will  be  granted  in  this  case,  because  the  law  seems  not 
to  have  been  correctly  interpreted  in  the  court  below ;  but  in  such  trial 
it  may  be  worthy  of  inquiry  whether  Quackenboss,  the  commissioner, 
had  any  power,  as  commissioner,  to  convey  at  the  date  of  his  deed,  or 
whether  his  functions  had  not  previously  ceased. 

Judgment  reversed,  and  new  trial  granted. 


GIBBS   V.   ESTEY. 
Supreme  Judicial  Court  op  Massachusetts.     1860. 

[Reported  15  Gray,  587.] 

Action  of  tort  for  breaking  and  entering  the  plaintiff's  close, and 
digging  up  and  carrying  away  a  house.  Answer,  that  the  house  was 
the  personal  property  of  the  defendant  Estey. 

1  Seelnst.  2,  1,  30.  — Ed. 

2  See  2  Kent,  Com.  334  et  seq.  —  'E.i>. 


GIBBS  V.   ESTEY.  477 

At  the  trial  in  the  Superior  Court  before  Bockicell,  J.,  there  was  evi- 
dence that  the  close  was  in  1850  owned  by  Ira  Haskell;  that  he,  while 
in  possession  of  the  land,  assented  to  the  erection  of  a  house  thereon 
by  Warren  Gibbs,  and  agreed  that  Gibbs  should  hold  the  house  as  per- 
sonal property;  and  that  this  assent  was  given  and  agreement  made 
after  the  cellar  had  been  dug,  the  cellar  wall  and  underpinning  stone 
laid,  the  frame  of  the  house  erected,  and  while  the  work  of  building  was 
still  going  on.  The  judge  ruled  that  such  assent  and  agreement,  to  be 
effective,  must  have  been  before  or  at  the  time  when  the  frame  of  the 
house  was  erected. 

The  judge  rejected  evidence,  offered  by  the  defendants,  of  the  dec- 
larations of  Solomon  Gibbs,  Haskell's  grantee  and  the  plaintiffs  grantor, 
while  in  possession  of  the  land,  that  he  neither  owned  nor  claimed  the 
house. 

There  was  evidence  that  Estey  bought  the  house  of  Warren  Gibbs  as 
personal  property,  and  afterwards  bought  the  equity  of  redemption  of 
the  land  at  a  sale  on  execution  against  Solomon  Gibbs  ;  that  he  sub- 
sequently released  to  Solomon  the  rights  acquired  by  this  purchase, 
and  remarked  to  him,  at  the  time  of  delivering  the  release,  that  he 
should  al)andon  his  claim  to  the  house,  as  he  had  been  advised  by  counsel 
that  he  could  not  hold  it.  The  judge  instructed  the  jury  that  if,  at  the 
time  of  delivering  such  release,  Estey  verbally  relinquished  his  claim  to 
the  house,  neither  he,  nor  any  one  claiming  under  him,  could  afterwards 
legally  assert  any  title  to  it,  by  virtue  of  any  previous  title  to  it  as 
l)ersonal  property. 

The  jury  returned  a  verdict  for  the  plaintiff,  and  the  defendants 
alleged  exceptions. 

G.  T.  Davis,  for  the  defendants. 

S.  T.  Spaulding,  for  the  plaintiff. 

Dewey,  J.  The  plaintiff  has  acquired  an  undisputed  title  to  the  real 
estate  described  in  his  writ  by  sundry  conveyances  passing  the  title  of 
Ira  Haskell  as  he  held  the  same  at  the  date  of  his  deed  to  Solomon 
Gil)bs.  It  is  conceded  that  this  title  of  Haskell  was  originally  a  valid 
one,  and  sufficient  to  pass  the  estate  in  the  land  ;  but  it  is  contended 
that  the  house  standing  thereon,  and  which  is  the  subject  of  the  present 
controversy,  was  the  personal  property  of  Warren  Gibbs,  under  whom 
the  defendants  claim  title.  The  question  in  the  case  is  therefore 
whether  this  house  was  real  estate  and  passed  by  the  various  convey- 
ances as  such,  or  was  personal  estate  capable  of  being  held  aiKi  sold 
irrespectively  of  its  connection  with  the  land.  If  it  was  a  part  of  the 
realty,  it  has  duly  passed  to  the  plaintiff.  The  general  rule  is  that  a 
bniuiing  like  a  house,  erected  on  the  land,  will  of  course  become  a  part 
of  the  realty,  and  as  incident  thereto  will  pass  with  the  land.  An  ex- 
ception to  the  rule  has  been  held  to  exist  in  cases  where  the  owner  of 
the  land  has  given  permission  to  another  person  to  erect  a  building  upon 
such  land,  to  be  held  and  enjoyed  as  his  own  as  personal  property. 
Such  separation  of  the  personal  from  the  real  estate  to  which  it  is 
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attached  is  to  be  established  by  evidence  of  assent  to  the  erection  of 
the  same,  before  the  structure  is  erected  and  has  become  attached  to  the 
realty,  and  thus  had  its  character  fixed.  That  essential  element  was 
wanting  in  the  present  case.  It  is  shown  in  this  case  that  the  time  of 
giving  such  assent  was  after  the  digging  of  the  cellar,  the  laying  of  the 
cellar  wall  and  underpinning  stone,  and  the  erection  of  the  frame  of  llie 
house  thereon,  and  while  the  process  of  further  completing  the  building 
was  going  on.  The  instruction  of  the  court,  that  such  assent,  to  be 
effective,  must  have  been  given  before  or  at  the  time  when  the  frame  of 
the  house  was  erected,  was  correct.  After  that  period  of  time,  the 
building,  though  it  might  be  an  unfinished  building,  was  a  building  at- 
tached to  the  real  estate,  and  would  pass  as  such.  Tlie  intention  of  the 
parties,  if  it  existed,  to  change  this  to  personal  property,  was  one  which 
the  law  could  not  carry  into  effect.  Jiichardson  v.  Copekmd,  6  Gray, 
538.  Such  being  the  case,  the  house  would  in  law  pass  by  the  various 
conveyances  of  the  real  estate  upon  a  part  of  which  it  stood. 

The  declarations  of  Solomon  Gibbs,  one  of  the  intermediate  owners, 
while  he  owned  the  real  estate,  that  the  house  was  not  owned  or 
claimed  by  him,  would  not  defeat  the  title  legally  in  him,  and  which  he 
has  passed  to  the  plaintiff. 

It  is  unnecessary  to  consider  the  further  question  of  the  effect  to  be 
given  to  the  evidence  of  the  declarations  of  the  defendant  Estey,  wholly 
relinquishing  his  claim  to  the  house  at  the  time  of  making  his  quitclaim 
deed  of  the  land  to  Solomon  Gibbs,  the  grantor  of  the  plaintiff.  In  the 
view  the  court  take  of  the  case,  the  first  ground  is  decisive  in  favor  of 
the  plaintiff,  w^ithout  any  aid  from  these  declarations. 

Judgment  for  the  'plaintiff} 

1  Contra,  Fuller  v.  Tabor,  39  Me.  519  (1855). 

"  It  is  argued  on  behalf  of  tlie  assignees  tliat  a  contract  to  treat  fixtures  as  chattels, 
whether  it  be  express  or  implied,  must  be  made  before  they  are  actually  affixed  to  the 
realty ;  and  for  this  some  remarks  of  Dewey,  J.,  delivering  the  opinion  of  the  court 
in  Gibbs  v.  Esteij,  15  Gray,  587,  are  quoted.  But  those  remarks  appear  to  be  intended 
only  for  parol  agreements  concerning  buildings  and  fixtures  annexed  by  a  stranger, 
and  to  mean  that  such  a  parol  agreement  or  license  cannot  change  real  into  personal 
estate  after  its  character  has  been  once  established.  So  if  the  question  here  were  lie- 
tween  the  petitioner  and  tlie  savings  bank,  no  mere  oral  license  of  the  latter,  given 
after  the  engines  were  set  up,  could  be  shown.  Growing  wood  or  crops  may  be  sold 
by  parol,  Wxth  a  parol  license  to  sever  them;  and  I  am  much  inclined  to  think  that 
trade  fixtures  might  be.  At  all  events  there  can  be  no  doubt  that  the  owner  can  in 
writing  and  for  a  valuable  consideration  convey  severable  chattels  in  such  a  way  as 
to  bind  himself  and  his  assignee  in  bankruptcy  by  estoppel  at  least.  Tlie  discussions 
of  the  question  whether  fixtures  have  passed  by  a  deed  or  mortgage  all  assume,  and 
many  of  them  express  that  if  the  owner  chooses  to  except  the  fixtures  out  of  his  con- 
veyance of  the  fee,  he  may  lawfully  do  so.  Two  or  three  decisions  in  England,  which 
are  thought  to  state  tiie  law  too  strongly  against  mortgagees,  are  yet  supported  on 
the  ground  that  the  particular  conveyances  may  be  construed  as  including  or  excluding 
the  fixtures  as  the  case  may  be.  See  Waterfall  v.  Penistone,  6  E.  &  B.  876;  Trappes 
V.  IJarter,  2  C.  &  M.  153  ;  Callwick  v.  Swindell,  L.  R.  8  Eq.  249  ;  Colqrnve  v.  Dias  Snnto'<, 
2  B.  &  C.  76;  Harlan  v.  Harlan,  20  Penn.  State,  -303.  So  in  Richardson  v.  Copeland, 
6  Gray,  538,  the  Chief-Justice  says :  '  No  title  to  these  articles  passed  to  the  mort- 
gagees which  they  could  assert  against  a  third  party,'  referring,  no  doubt,  to  a  prior 
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EUSSELL  V.  RICHARDS. 
Supreme  Judicial  Court  of  Maine.     1833. 

[Reported  10  Me.  (1  Fair/.)  429.] 

This  was  an  action  of  trover  for  a  saw  mill,  mill-chain  and  dogs. 
On  trial  it  appeared,  that  the  land  and  privilege  upon  which  the  mill 
was  built,  at  the  time  of  the  erection,  in  1824  or  1825,  belonged  to 
William  Vance.  That  Shubael  B.  Vance  and  Asa  Church  had  bar- 
gained by  parol  with  the  said  William  Vance  for  the  purchase  of  the 
privilege,  and  had  caused  the  mill  to  be  built  thereon,,  through  the 
agency  of  one  Seth  Emerson,  by  the  permission  of  the  said  William 
Vance.  It  further  appeared,  that  when  Emerson  contracted  to  build 
the  mill,  he  took  the  guarant}'  of  William  Vance  for  the  eventual  pa}'- 
ment  of  the  sum  he  was  to  receive.  That  Shubael  Vance  and  Church 
being  delinquent  in  payment,  Emerson,  by  the  request  of  William 
Vance,  instituted  a  suit  against  Shubael  Vance  and  Church,  and 
attached  the  mill  as  their  personal  propert}' ;  and  having  obtained 
judgment  against  them  for  about  $800,  he  put  the  execution  issuing 
thereon  into  the  hands  of  an  officer,  by  whom  the  mill  was  duly  sold  to 
the  plaintiff  in  this  action  for  about  $300,  on  the  8th  of  September, 
1827,  William  Vance  himself  being  present  at  the  sale,  and  declaring 
that  he  had  no  claim  upon  the  mill,  but  only  upon  the  privilege.  It 
appeared  that  soon  afterwards  the  mill  went  into  the  possession  and 
occupanc}'  of  William  Vance,  and  on  the  first  da}'  of  April,  1830,  was 
in  the  occupancy  of  his  lessee,  on  which  day  he  conveyed  the  mill  and 
privilege,  by  deed  of  warranty,  to  the  defendants. 

Upon  this  evidence,  the  jury  were  instructed,  that  although  as 
against  William  Vance  the  mill  might  be  seised  and  sold  as  personal 
propert}',  and  against  the  defendants  also,  if  the}'  purchased  with  a 
knowledge,  or  had  notice  of  the  plaintiffs  interest  and  claim,  yet  if 
the  jury  were  not  satisfied  from  the  evidence  that  the  defendants  had 
such  notice,  they  had  a  right  to  hold  the  mill  as  real  estate,  under  their 
deed  ;  and  that  in  that  case  they  should  find  for  the  defendants,  Avhich 

incumbrancer  or  an  innocent  purchaser  of  the  land,  as  in  Hunt  v.  The  Day  State  Iron 
Co.,  and  as  the  defendant  in  the  case  then  before  the  court  seems  to  have  been  in 
effect.  The  assignee  is  not  a  third  party,  in  this  sense."  —  Per  Lowell,  J.,  in  i^j 
parte  Ames,  1  Low.  561,  567. 

See  Madigan  V.  McCarthy,  108  Mass.  376;  Ahlrich  \.  Husband,  131  Mass.  480, 
Hiites  V.  Ament,  43  Mo.  298;  Meyers  v.  Schemp,  G7  111.  4G9. 
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the}'  accordingly  did.  If  the  jury  were  properly  instructed,  judgment 
was  to  be  rendered  on  the  verdict,  otherwise  it  was  to  be  set  aside  and 
a  new  trial  granted. 

Spragiie,  for  the  plaintiff. 

Allen  and  BoutelU^  for  the  defendants. 

The  opinion  of  the  court  was  delivered  at  the  ensuing  June  term  in 
Penobscot,  by 

Mellen,  C.  J.  The  saw  mill  in  question  was  built  on  a  tract  of 
land,  at  the  time  belonging  to  William  Vance,  at  the  expense  and 
as  the  property  of  his  son,  Shubael  V.  Vance  and  Asa  Church,  and  by 
the  permission  of  Vance,  the  father.  The  case  finds  an  open  and 
express  disavowal  by  the  father  of  any  interest  in  or  claim  upon  the 
mill.  On  these  facts,  according  to  the  case  of  Wells  v.  Bannister  & 
trustee,  4  Mass.  514;  Osgood  v.  Howard,  6  Greenl.  452,  and  Van 
JVess  V.  Packard,  Peters'  R.,  the  mill  was  never  the  property  of  Wil- 
liam Vance,  and  never  became  a  part  of  the  freehold,  but  was  personal 
property  belonging  to  Shubael  B.  Vance  and  Church,  and  as  such,  in 
September,  1827,  was  legally  seised  and  sold,  ou  Emerson's  execution 
against  them,  to  Russell,  the  plaintiff,  for  about  §300.  It  does  not 
appear  that  Russell  ever  had  any  actual  possession  of  the  mill ;  but 
soon  after  the  sale  it  went  into  the  possession  and  occupancy  of  Wil- 
liam Vance,  and  then  into  the  possession  of  his  lessee.  On  the  30th 
of  March,  1830,  William  Vance  conveyed  several  tracts  of  land,  and 
among  them  the  tract  on  which  the  mill  in  question  was  erected,  and 
the  mill  and  mill  privilege  thereon,  to  the  defendants  in  this  action,  for 
a  valuable  consideration  ;  and  tlie  jury  have  found  that  they  had  not 
any  knowledge  or  notice  of  the  plaintiff's  title  and  interest  at  the  time 
of  their  purchase.  The  question  is,  whether  on  these  facts  the  plain- 
tiff is  to  be  deemed  in  law  the  owner  of  the  mill,  and  entitled  to  recover 
damages,  or  whether  it  was  legally  conveyed  to  the  defendants,  and 
became  their  property,  according  to  the  instructions  of  the  presiding 
judge.  The  case  before  us  is  not  tinctured  with  any  fraud  or  intimation 
of  it.  Who,  then,  has  the  better  right?  What  authority  had  William 
Vance  to  sell  the  mill  to  the  defendants,  when  he  did  not  own  it,  or 
pretend  to  own  it?  And  what  act  has  the  plaintiff  done  or  omitted  to 
do,  b}-  means  of  which  he  has  lost  his  property  and  the  defendants  ac- 
quired it?  It  is  certainly  a  correct  principle  of  law,  that  one  man  can- 
not transfer  the  title  of  another  to  real  or  personal  property  without  his 
consent,  express  or  implied,  unless  in  certain  cases,  under  statutory 
provisions  ;  as  in  case  of  sales  b}-  guardians,  executors  or  adminis- 
trators ;  or  where  it  is  transferred  by  the  levy  of  an  execution  or  a  sale 
of  chattels  b}'  an  officer  on  execution  ;  or  cases  similar  in  principle. 
We  cannot  perceive  how  the  want  of  actual  possession  of  the  mill  can 
be  considered  as  having  affected  his  title  during  the  interval  between 
the  sale  of  it  to  the  plaintiff  in  1827,  and  the  conveyance  to  the  de- 
fendants in  1830.  If  A.  is  the  unquestioned  owner  of  a  carriage  and 
horses,  and  places  them  under  the  care  of  B.,  his  friend,  while  A.  is  ou 
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a  voyage  to  Europe,  B.  cannot  deprive  A.  of  his  ownership  and  convey 
a  title  to  C,  and  enable  him  to  hold  tliera  against  A.  If  he  could,  a 
man  could  never  be  secure  as  to  his  title  to  [)ersonal  propert}-,  unless 
he  or  some  one  in  his  behalf  were  to  stand  sentinel  over  it. 

The  case  before  us  differs  essentially  from  what  it  would  have  been 
if  TTilliam  Vance  had  owned  the  mill,  and,  being  insolvent,  had  con- 
veyed it  to  Russell,  but  still  had  remained  in  open  possession  and  sold 
it  to  the  defendants,  bona  fide  purchasers,  and  for  a  valuaiile  considera- 
tion. Russell's  want  of  possession  would  be  strong  evidence  of  the 
fraud.  It  differs  also  from  a  sale  made  honestly  by  A.  to  B.  of  a  l)ale 
of  goods  in  payment  of  a  debt,  but  before  B.  obtains  a  delivery  and 
possession  of  the  bale,  C.  attaches  it  for  a  debt  due  from  A.  to  him  ; 
for  in  this  case  C.  obtains  possession  first,  and  thus  has  the  better  title 
to  the  goods,  as  was  decided  in  Lanfear  v.  Suviner,  17  Mass.  110. 
There,  both  parties  claimed  under  the  same  person;  but  Russell  claims 
under  the  former  undisputed  owner,  and  the  defendants  under  a  man 
Who  never  had  any  property  in  the  mill.  The  question  as  to  priority 
of  possession,  therefore,  is  not  presented  in  the  case  before  us  as  having 
any  legal  influence  ;  but  the  decision  of  the  cause  depends  on^  priority 
of  riglit;  and  William  Vance  had  no  more  right  to  sell  the  mill  than  if 
Russell  had  been  in  exclusive  possession  of  it.  But  it  is  urged  that 
the  defendants  had  a  right  to  presum.e  the  mill  to  be  a  part  of  the  free- 
hold, and  that  such  is  always  the  presumption.  In  the  present  case, 
however,  the  fact  was  otherwise.  But  surely  the  possession  of  real 
estate  is  not  considered  stronger  evidence  of  title  than  the  possession 
of  personal  property.  In  the  latter  case  a  sale  of  a  chattel  in  the 
possession  of  the  vender  amounts  to  a  warranty  of  title;  not  so  in  case 
of  real  estate.  That  is,  in  case  of  chattels,  the  possession  of  them  at 
the  time  of  sale  is  so  far  evidence  of  title  as  to  make  the  sale  a  war- 
ranty to  the  purchaser,  but  not  sufficient  to  convey  property  which  he 
did  not  own. 

But  independently  of  the  reasoning  by  which  we  have  arrived  at  the 
above  conclusion,  and  of  the  principles  on  which  we  have  relied,  wo 
would  observe,  that  according  to  the  principles  of  the  common  law  in 
England,  which  have  long  been  recognized  and  adopted,  and  even 
extended  in  this  country,  the  mill  in  question  must  be  considered  per- 
sonal estate,  and  that  it  never  was  a  part  of  the  freehold  and  subject  to 
the  control  of  the  owner  of  the  land.  It  was  a  building  erected  for  the 
purposes  of  trade  and  the  manufacture  of  boards  and  other  lumber ; 
the  manufacture  and  sale  of  which  articles  constitute  the  principal 
business  of  that  section  of  the  country.  In  this  view  of  the  subject, 
the  decision  is  placed  on  grounds  which  cannot  now  be  shaken,  without 
disturbing  rights  and  unsettling  principles. 

In  the  instance  before  us,  the  remedy  of  the  defendants  is  on  the 
warranty  of  "William  Vance.  Tlie  principles  stated  in  Judge  Trow- 
bridge's Reading,  and  those  also  in  Dane's  Abridgement,  wliieh  have 
been  cited,  have  more  immediate  reference  to  real  estate,  and  can  have 
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no  peculiar  application  to  the  present  case.     Our  opinion  is,  that  the 
instructions  of  the  judge,  on  the  point  reserved,  were  not  correct. 

Verdict  set  aside  and  a  new  trial  granted.^ 

1  "In  these  cases  it  is  said  that,  witliout  notice,  subsequent  bona  fide  purchasers 
of  title  to  tlie  road  would  not  be  affected  by  such  private  agreement,  changing  the 
natural  and  legal  cliaracter  of  the  road  from  real  to  personal,  but  would  have  a  rigiit 
to  suppose  tliat  they  acquired  ail  the  incidents  and  appurtenances  which,  by  the 
general  rules  of  law,  would  result  from  such  a  purchase.  How  far  this  qualification 
of  the  general  principle,  stated  in  these  cases,  would  obtain  as  a  rule  of  construction 
in  this  State,  muy  be  an  important  question  not  now  necessary  to  decide.  The  case 
of  Russell  V.  Richards,  10  Maine,  429,  and  subsequent  cases,  establish  the  doctrine 
here  that  bona  fide  purchasers  who,  even  witliout  notice,  acquire  the  title  to  land, 
are  not  entitled  to  claim  such  structures  as  a  house,  store,  or  mill  standing  on  the 
land  at  the  time  of  purchase,  if  such  buildings  were,  at  such  time,  the  property  of  a 
third  person,  although  from  their  situation  upon  the  land  they  had  the  appearance 
of  being  a  part  of  the  realty.  The  case  of  Russell  v.  Richards  does  not  accord  with 
the  adjudged  cases  in  Massachusetts  and  Mew  Hampshire  in  this  respect,  and  the 
general  course  of  decision  is  rather  opposed  to  it.  See  enumeration  of  cases  com- 
pared in  the  extensive  notes  to  the  case  of  Ehves  v.  Mnw.',  2  Smith's  Lead.  Cas.  99." 
—  Peters,  .J.,  in  Fifield  v.  Maine  Central  R.  R.  Co.,  62  Me.  77,  80. 

"This  word  'fixture'  is  used  in  a  variety  of  senses.  In  its  broadest  signification 
it  is  sometimes  used  to  designate  anything  which  is  by  artificial  means  attached 
permanently  or  substantially  to  the  soil  or  freehold.  But  there  is  another  and  more 
technical  meaning  sometimes  given  to  the  word.  That  is,  something  substantially 
affixed  to  the  land,  but  which  may  afterwards  be  lawfully  removed  therefrom  by 
the  party  affixing  it,  or  his  representative,  without  the  consent  of  the  owner  of  the 
freehold.  It  is  in  this  latter  sense  that  the  word  is  used  in  this  opinion.  Fixtures 
of  this  kind  have  been  held  by  many  courts  in  the  United  States  as  personal  prop- 
erty, even  whilst  attached  to  the  soil.  As  they  are  the  personal  property  of  the 
party  attaching  them  to  the  soil  before  they  become  fixtures,  and  as  he  has  the  right 
to  remove  them  at  any  time,  and  again  convert  them  into  personal  property,  some 
courts  have  seen  proper  to  hold  them  all  the  time  as  such.  Under  this  view  of  the 
case,  courts  in  Maine,  Massachusetts  and  New  York  have  sustained  actions  of  trover 
for  fixtures  that  were  never  removed  or  detached  fi-om  the  freehold.  See  Russell  v. 
Richards,  1  Fairfield,  429;  Ford  v.  Cohb  and  others,  20  N.  Y.  (G  Smith)  344;  Simtk 
etal.y.  Benson  et  al.,  1  Hill,  176;  Wells  v.  Bannister,  4  Mass.  514;  Ashmun  v.  Wil- 
liavis,  8  Pick.  402. 

"  In  all  these  cases  the  courts  call  the  things  which  are  the  subject  of  litigation 
personal  property,  although  they  are,  technically,  fixtures;  that  is,  things  attached 
to  the  land,  but  with  a  privilege  on  the  part  of  some  one  other  than  the  owner  of 
the  land  to  remove  them.  If  these  cases  be  law,  then  we  have  no  doubt  of  plain- 
tiffs' right  to  recover  in  this  action,  for  these  pans,  etc.,  clearly  became  fixtures 
under  the  contracts  with  the  Phoenix  Mill  Co.  and  Wells,  Fargo  &  Co.  The  sale  of 
the  property  and  purchase  thereof  by  McLane  for  Wells,  Fargo  &  Co.  did  not 
change  their  status.  There  can  be  no  doubt  but  that  as  long  as  either  the  one  or 
tlie  other  of  these  parties  held  the  mill,  the  plaintiffs  had  a  right  to  take  off  the  pans. 
McLane,  acting  for  Wells,  Fargo  &  Co.,  converted  the  pans  by  selling  them  with  the 
mill.  No  other  proof  of  conversion  but  the  sale  of  the  mill  with  its  fixtures  was 
necessary.  Under  these  authorities,  Booth  &  Co.  could  either  treat  the  sale  by 
]McLane  as  a  conversion  and  sue  Wells,  Fargo  &  Co.,  or  might  demand  the  pans, 
etc.,  from  the  present  owners  of  the  mill,  and  on  their  refusal  to  surrender,  sue 
them. 

"  But  whilst  these  authorities,  highly  respectable  in  character,  support  this  view 
of  the  case,  the  writer  of  this  opinion  cannot  but  dissent  from  the  views  expressed  in 
all  these  cases.  In  my  opinion,  property  is  either  real  or  personal,  according  to  its 
nature.     Contract  cannot  make  a  chattel  realty,  nor  realty  a  chattel.    The  case  cited 
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RICHARDSON  v.   COPELAND. 
Supreme  Judicial  Court  of  Massachusetts.     1856. 

[Reported  6  Gray,  536.] 

Action  of  tort  for  the  conversion  of  a  steam-engine  ana  boiler, 
which  were  manufactured  and  set  up  by  John  Putnam  and  others, 
under  a  contract  with  Josiah  Richardson,  upon  his  land  in  Leominster, 
in  a  building  erected  for  the  purpose  of  receiving  them,  and  were  used 
to  run  the  machinerj-  in  the  adjoining  shop  of  said  Richardson.  The 
boiler  was  set  into  the  brick-work  in  such  a  manner  that  it  could  not  be 
removed  without  taking  down  the  brick-work ;  and  the  engine  was 
placed  upon  a  granite  block,  and  fastened  b}'  a  bolt  or  pin.  After  the 
work  was  finished  and  the  engine  was  in  operation,  said  Putnam  and 
others  gave  a  bill  of  sale  of  the  engine  and  boiler  to  Richardson ;  and 
at  the  same  time  received  back  a  mortgage  thereof,  which  was  recorded 
as  a  mortgage  of  personal  property  ;  and  afterwards,  upon  breach  of 
the  condition  thereof,  due  notice  was  given  of  intention  to  foreclose  the 
same  as  such  a  mortgage.  Richardson  subsequentl}'  became  insolvent, 
and  said  real  estate  was  sold  b}-  his  assignees  by  order  of  the  commis- 
sioner, on  the  petition  of  mortgagees  thereof,  (some  of  whose  mortga- 
ges were  made  before  the  erection  of  the  engine  and  boiler,  and  some 
since,)  to  one  Harlow,  who  had  full  knowledge  of  the  mortgage  to 
Putnam  and  others,  and  of  the  proceedings  thereon,  and  who  after- 
wards sold  the  engine  and  boiler  to  the  defendant,  to  be  taken  away, 
and  the  defendant  removed  them.     The  plaintiff  afterwards  purchased 

from  1  Fairfield  shows  the  danger  of  such  departures  from  common-law  principles. 
In  that  case,  a  man  buys  a  piece  of  land  with  a  saw  mill  on  it.  He  knows  nothing 
about  anybody  but  the  owner  of  the  freehold  having  any  claim  to  the  mill.  But 
after  the  purchase,  he  is  sued  for  the  mill,  and  its  value  recovered  from  him.  If 
such  a  doctrine  is  tenable,  then  the  man  who  buys  a  lot  covered  by  a  brick  house 
may,  without  any  negligence  on  his  part,  be  compelled,  after  having  paid  the  owner 
of  the  soil  for  lot  and  house,  to  pay  somebody  else  for  the  house.  Such  a  doctrine 
appears  to  me  extremely  dangerous.  The  New  York  courts  seem  to  hesitate  in 
following  the  Maine  case  to  its  legitimate  result.  They  seem  only  willing  to  apply 
the  principles  of  this  case  when  the  property  in  controversy  approaches  the  character 
of  personalty  in  its  nature.  But  if  mere  contract  can  convert  potash  kettles  built 
into  a  wall  in  such  a  manner  as  to  be  firmly  attached  to  the  freehold,  then  it  can 
also  convert  saw  mills  and  granite  walls  into  personalty.  In  my  opinion  all  fixtures 
whilst  attached  to  the  freehold  are,  for  the  time  being,  a  part  of  the  realty.  No 
contract  can  change  their  nature.  It  is  true  there  may  be  a  contract  allowing  some 
one  to  take  them  off.  Indeed,  unless  there  be  some  contract,  law  or  custom  allowing 
such  removal,  they  are  not  technically  fixtures.  But  a  contract  that  something  may 
be  converted  into  personalty  at  a  future  day  does  not  make  it  so  from  the  time  of 
the  contract.  The  owner  of  the  land  might  make  a  contract  allowing  another  to 
take  off  all  the  soil  to  the  depth  of  ten  feet  for  making  brick ;  but  the  contract  alone 
would  not  convert  the  surface  of  the  soil  into  bricks  or  other  personal  property.  It 
would  still  be  a  part  of  the  freehold.  In  my  opinion  this  complaint  should  be  treated 
not  as  a  declaration  in  tort,  but  as  one  on  contract.  As  such  I  beUeve  it  to  be 
Bufficient."  — Beattt,  C  J.,  in  Prescott  v.  Wells,  3  Nev.  82,  89-91. 
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all  Ihe  rights  of  Pntiiam  and  others,  and  gave  notice  thereof  to  the 
defendant,  and  demanded  the  property  of  him. 

The  plaintiff  also  offered  to  prove  that,  by  the  general  usage  and 
custom  of  trade  between  manufacturers  and  vendees  of  such  property, 
it  was  regarded  and  treated  in  all  respects  as  personal  propert}'.  But 
the  Court  of  Common  Pleas  held  the  evidence  incompetent. 

The  parties  submitted  the  foregoing  case  to  this  court,  with  an  agree- 
ment that  if,  upon  the  facts  stated,  the  action  could  be  maintained,  or 
if  the  evidence  offered  was  competent,  the  case  should  stand  for  trial ; 
otherwise,  judgment  for  the  defendant. 

N.  Wood,  for  the  plaintiff. 

J.  W.  Fletcher  and  C.  Devens,  Jr.^  for  the  defendant. 

Shaw,  C.  J.  This  is  an  action  of  tort,  in  the  nature  of  trover,  to 
recover  the  value  of  a  steam-engine  and  boiler.  To  maintain  this 
action,  the  plaintiff  must  prove  property  in  himself,  and  a  conversion 
by  the  defendant. 

Upon  the  facts  stated,  the  court  are  of  opinion  that  the  engine  and 
boiler,  having  been  erected  on  the  premises  of  Josiah  Richardson,  of 
which  he  was  then  the  owner  in  fee,  subject  to  several  mortgages, 
became  annexed  to  the  freehold.  Winsloio  v.  ^lerchants'  Ins.  Co.., 
4  JMet.  306.  This  real  estate  comprised  a  manufactory  occupied  and 
carried  on  by  said  Richardson,  and  the  engine  was  erected  to  furnish 
power  for  such  manufactory.  The  steam-boiler  was  permanently  set  in 
brick-work,  and  could  not  be  removed  without  taking  down  the  brick- 
work, and  the  engine  was  permanentl}'  annexed  to  the  buildings.  This 
permanent  annexation  of  the  engine  and  boiler  to  the  freehold,  de  facto., 
rendered  them  part  of  the  realty  ;  and  his  agreement  with  the  builders 
to  give  them  a  mortgage  thereon  as  personal  property,  as  against  all 
those  who  took  title  to  the  estate  in  fee,  was  inoperative  and  void.  No 
title  to  these  articles  passed  as  personal  property  to  the  mortgagees 
which  they  could  assert  against  a  third  party.  The  engine  and  boiler 
thus  remained  part  of  the  realty  till  Josiah  Richardson  became  insol- 
vent, and  the  estate  passed  to  his  assignees,  subject  to  the  right  of  the 
mortgagees  of  the  real  estate  ;  it  was  rightly  sold  by  order  of  the  com- 
missioner, on  their  petition,  and  a  good  title  passed  to  Harlow,  the 
purchaser.  He  afterwards  severed  them,  and  thus  reconverted  them 
into  personal  property,  as  he  lawfully  might,  and  sold  them  to  the 
defendant,   who  thereby  took  a  good  title. 

The  evidence  of  usage  was  rightly  rejected  ;  it  could  not  be  received 
to  control  the  operation  of  law,  arising  from  the  actual  annexation  of 
the  engine  and  boiler  to  the  freehold.  If  it  be  said,  it  might  have 
tended  to  show  the  intent  of  the  parties  ;  the  answer  is,  that  the  intent 
of  the  parties  was  manifest  enough  from  the  agreement  of  the  parties 
and  the  mortgage.  But  the  difficulty  was,  (by  mistake  of  the  law,  no 
doubt,)  that  this  intention  was  one  which  the  law  could  not  carry  into 
effect,  that  of  hypothecating  a  portion  of  the  realty,  as  personal  prop- 
erty, without  severance. 
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The  fact,  that  Harlow  had  full  knowledge  of  the  histor}'  of  the  mort- 
gage, did  not  impair  his  right  to  be  a  purchaser. 

It  is  to  be  observed,  as  a  fact  important  to  the  present  case,  that  the 
engine  and  boiler  were  purchased  and  set  up  in  the  factorj-  b}-  one  who 
himself  owned  the  freehold.  Had  they  been  so  bought  and  placed  b\- 
a  tenant  on  leased  premises,  the  case  might  have  presented  a  different 
question.  Judgment  for  the  defendant.^ 
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Court  of  Appeals  of  New  York.     1859. 

[Reported  20  N.  Y.  344.] 

Appeal  from  the  Supreme  Court.  Action  to  recover  damages  for  an 
alleged  illegal  entr}-  upon  the  plaintiff's  premises,  and  taking,  removing 
and  converting  twenty-three  salt  kettles.  On  the  trial  before  a  referee, 
it  appeared  that  on  the  6th  September,  1855,  one  Orrin  W.  Titus  was 
in  possession  of  a  lot  of  land,  known  as  block  No.  55,  in  the  village  of 
Liverpool,  Onondaga  County,  upon  which  he  had  erected  works  for  the 
manufacture  of  salt.  On  that  day  he  purchased  of  the  defendants  fifty 
iron  salt  kettles,  and  certain  iron  arch  pieces,  arch  fronts  and  grates, 
to  be  put  up  in  said  salt  works,  for  the  price  of  $955.60,  for  which  he 
gave  his  promissory  notes,  payable  in  November,  July,  and  August  next 
after  the  purchase.  He  also  executed  to  the  defendants  a  chattel  mort- 
gage upon  said  articles,  which  recited  the  sale  and  that  the  kettles,  &c., 
were  about  to  be  taken  from  Syracuse  to  Liverpool,  and  to  be  set  up  in 
the  aforesaid  salt  block.  It  was  conditioned  to  be  void  if  Titus  should 
pay  the  notes  at  their  maturity;  otherwise  to  be  an  absolute  transfer  to 
the  defendants.  Titus  was  to  remain  in  possession  until  default  unless 
the  defendants  should  consider  themselves  insecure  ;  in  which  case  they 
had  a  right  to  take  possession  of  the  property  and  apply  it  to  the  pa}-- 
ment  of  the  debt,  and  Titus  was  to  pay  the  deficiency,  if  any.  The 
mortgage  was  duly  filed  in  the  clerk's  office  of  Onondaga  county,  and 
was  continued  in  force  by  refiling  according  to  the  statute.  Titus 
thereupon  set  the  kettles  in  arches,  upon  the  salt  block,  in  such  man- 
ner that  they  could  not  be  removed,  except  by  tearing  off  a  portion  of 
the  upper  bricks  of  the  arch,  and  prying  the  kettles  out  by  a  plank  and 
bars.  It  was  proved  to  be  the  general  custom  to  take  the  kettles  frf)m 
the  arch  and  to  reset  them  every  season  before  commencing  boiling  in 
the  spring;  and  that  these  kettles  had  been  taken  out,  reset  in  tlie  fall 
of  1856,  before  the  defendants  took  them,  as  afterwards  mentioned; 
and  that  it  would  have  been  ncco'^^.iry  again  to  take  them  out,  and  re- 
set them  the  ensuing  fall,  if  the  defendants  had  not  taken  them. 

1  See  Dudley  v.  Foote,  63  N.  H.  57. 


483  FOliD    V.    COBB. 

Titus  was  the  beneficial  owner  of  tlic  lots  on  which  the  salt  works 
were  erected,  in  June,  1855,  though  the  legal  title  was  in  Horace  "White, 
from  whom  he  had  an  executory  contract.  He,  Titus,  had  put  up  the 
frame  of  the  salt  works,  and  had  covered  the  building  ;  and  some  time 
in  that  month  he  made  u  verbal  agreement  with  the  plaintiff,  to  sell 
him  an  undivided  half  of  this  property,  and  of  other  real  estate,  for 
§2,000,  nearly  all  of  which  was  paid  down.  B}-  this  agreement,  Titus 
was  to  put  in  the  kettles,  half  the  cost  of  which  was  included  in  the 
purchase  price,  finish  the  salt  block  and  wall  it;  and  this  he  accord- 
ingly did  by  purchasing  and  putting  in  the  kettles  and  otherwise;  and 
he  leased  the  whole  to  one  Soule,  who  continued  to  run  the  salt  works 
down  to  the  time  the  defendants  took  the  kettles.  In  October,  1855, 
Titus  procured  White,  in  whom  the  legal  title  was,  to  convey  the  lot  to 
one  T.  O.  Titus,  and  the  latter,  on  the  2ist  March,  1856,  by  O.  W. 
Titus'  procurement,  conveyed  the  same  to  O.  "W.  Titus  and  the  plain- 
tiff, and  in  November,  1856,  O.  W.  Titus  conveyed  his  interest  to  the 
plaintiff. 

On  the  10th  February,  1857,  no  part  of  the  notes  given  for  tlie  pur- 
chase price  of  the  kettles,  except  the  first  note  for  $200,  having  been 
paid,  the  defendants  entered  upon  the  premises,  and  took  and  carried 
away  twenty-three  of  the  salt  kettles,  claiming  them  bj'  virtue  of  the 
mortgage.  They  did  no  more  damage  than  was  necessary,  but  they 
were  obliged  to  remove  a  part  of  the  upper  bricks  of  the  arch,  and  to 
pry  up  the  kettles,  each  of  which  weighed  about  675  pounds,  in  the 
manner  before  mentioned;  by  which,  as  the  referee  found,  the  property 
was  injured  to  the  amount  of  S50.  The  plaintiff  was  absent  from 
the  country,  and  did  not  know  of  tlie  purchase  of  the  kettles  when  it 
was  made,  or  of  the  giving  of  the  chattel  mortgage,  until  the  day  the 
kettles  were  taken  by  the  defendants.  The  referee  held,  as  matter  of 
law,  that  the  kettles  were  a  part  of  the  realt}-,  and  that  the  plaintiff  be- 
came the  owner  of  them  by  his  purchase  of  the  land,  and  he  awarded 
damages  to  $461.77,  for  which  judgment  was  entered;  and  it  was 
affirmed  at  general  term.  The  defendants  appealed.  The  case  was 
submitted  upon  printed  briefs. 

JPhilo  Gridley^  for  the  appellants. 

James  Noxon,  for  the  respondent. 

Denio,  J.  The  case  is  to  be  considered  as  though  O.  W.  Titus  was 
the  owner  of  the  land  at  the  time  he  purchased  the  kettles  and  put  tliera 
into  the  arch,  and  as  though  the  plaiutitf  subsequently  purciiased  tlie 
land  from  him,  and  took  a  conveyance  of  it  without  any  notice  of  the 
defendant's  claim  to  the  kettles.  This  is  the  precise  point  of  view  in 
whicli  the  question  has  been  regarded  in  the  Supreme  Court,  and  in  the 
briefs  which  have  been  submitted  by  the  counsel  for  the  respective 
parties.  The  plaintiff,  it  is  true,  had  made  a  verbal  agreement  with 
Titus,  anterior  to  the  time  wlien  tlie  kettles  were  set,  but  the  latter 
was  in  possession  of  the  land  as  owner,  with  tlb;  plaintiff^s  consent, 
when  he  purchased  and  mortgaged  the  kettles ;  and  it  does  not  appear 
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that  the  defendants  had  any  knowledge  of  the  verbal  arrangement 
between  Titus  and  the  plaintiff. 

I  shall  assume,  that  if  Titus  had  paid  for  the  kettles  when  he  pur- 
chased them,  instead  of  mortgaging  them  for  the  purchase  price,  the  man- 
ner in  which  he  annexed  them  to  the  freehold  was  such  as  would  have 
converted  them  into  a  parcel  of  the  realt}^ ;  and  that  the}'  would  have 
passed  to  his  subsequent  grantee  of  the  land,  or  would  have  gone  to  his 
heirs  or  devisees  if  he  had  died  without  conveying  it.  It  is  very  clear 
that  this  would  have  been  so  at  the  common  law  and  independently  of 
the  provisions  of  the  Revised  Statutes.  The  case  of  the  salt  pans,  de- 
cided by  Lord  Mansfield,  where  it  was  held  that  fixtures,  very  similar 
iu  their  purpose  and  mode  of  annexation  with  these  now  in  question, 
belonged  to  the  heirs  and  not  to  the  executors,  has  been  very  generally 
followed  in  England  and  in  this  country-.  Lawton  v.  Salmon,  1  H. 
Bl.  258,  note;  and  see  Murdoch  y.  Gifford,  18  N.  Y.  28,  and  cases 
cited.  There  is  room  for  an  argument,  that  the  rule  thus  estal)lished 
has  been  modified  by  the  provision  of  the  Revised  Statutes,  which  de- 
clares that  "  things  annexed  to  the  freehold  or  to  any  building  for  the 
purpose  of  trade  or  manufacture,  and  not  fixed  into  the  wall  of  a  house 
so  as  to  be  essential  to  its  support,"  shall  go  to  the  executor  or  adminis- 
trator to  be  applied  as  part  of  the  personal  property.  2  R.  S.  82,  §  6, 
subd.  4.  Apparently  it  was  the  intention  of  the  Legislature  to  abolish 
the  distinction,  which  had  become  well  established,  between  the  rights 
of  a  tenant  to  remove  certain  kinds  of  fixtures  which  he  had  himself  an- 
nexed to  the  freehold  of  the  demised  premises,  and  those  of  the  heirs  or 
devisee.  If  that  is  the  true  construction  of  this  provision,  the  kettles  in 
question  ought  to  be  held  to  be  personal  property,  and  the  plaintiff,  who 
makes  title  only  by  means  of  a  conveyance  of  the  land,  would  have  no 
case.  But  the  important  and  unexpected  consequences  which  it  was 
seen  would  flow  from  such  an  interpretation  have  caused  the  courts  to 
hesitate;  and  in  House  v.  House,  10  Paige,  158,  Chancellor  Wal- 
worth decided  that  the  millstones,  bolts  and  machinery  of  a  flouring 
mill  were  parcel  of  the  real  estate  and  descended  to  the  heirs  of  the 
owner,  holding,  as  I  understand  the  case,  that  the  rules  of  the  common 
law  upon  the  distinction  referred  to,  still  prevailed ;  and  the  present 
Chief  Judge,  in  giving  the  opinion  of  this  court  in  the  case  of  Murdoch 
V.  Gifford,  18  N.  Y.  28,  seemed  inclined  to  adopt  the  conclusion  of 
the  Chancelloi'.  But  the  point  was  not  necessar}'  to  the  decision  of  that 
case,  as  the  fixtures  there  in  question  were  held  to  be  personal  4)rop- 
erty,  according  to  the  former  decisions,  in  any  aspect  in  which  the  ques- 
tion might  be  presented.  The  reasoning  of  the  Chancellor,  in  House  v. 
House,  is  not  altogether  satisfactory  to  m}'  mind  ;  but  as  the  judgment 
in  that  case  may  be  said  to  have  become  a  rule  of  property,  it  should 
not  be  disturbed  without  the  greatest  consideration,  and  certainly  not 
in  a  case  like  the  present,  which  may  be  satisfactorily  disposed  of  on 
other  grounds. 

Assuming  then  that  these  kettles  would  be  parcel  of  the  real  estate 
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if  the  owner  of  the  land  was  the  unqualified  owner  of  them  when  they 
■nere  put  up  in  the  arch,  we  are  to  determine  as  to  the  effect  of  tlie 
arrangement  in  this  case  by  which  the  owner  of  the  land  and  the  owner 
of  the  kettles  agreed,  that  notwithstanding  their  annexation  to  the  free- 
hold in  the  manner  which  was  contemplated,  they  should  continue  to  be 
personal  property  so  far  as  should  be  necessary  to  give  effect  to  the 
personal  mortgage.  It  will  readily  be  conceded  that  the  ordinary  dis- 
tinction between  real  estate  and  chattels  exists  in  the  nature  of  the 
subject,  and  cannot  in  general  be  changed  by  the  convention  of  the 
parties.  Thus,  it  would  not  be  competent  for  parties  to  create  a  per- 
sonal chattel  interest  in  a  part  of  the  separate  bricks,  beams  or  other 
materials  of  which  the  walls  of  the  house  were  composed.  Rights  by 
way  of  license  might  be  created  in  such  a  subject,  but  it  could  not  be 
made  alienable  as  chattels,  or  subjected  to  the  general  rules  by  which 
the  succession  of  that  species  of  property  is  regulated.  But  it  is  other- 
wise with  things  which,  being  originally  personal  in  their  nature,  are 
attached  to  the  realty  in  such  a  manner  that  the}'  may  be  detached 
without  being  destroyed  or  materially  injured,  and  without  the  destruc- 
tion of,  or  material  injury  to  the  things  real  with  which  they  are  con- 
nected ;  though  their  connection  with  the  land  or  other  real  estate  is 
such  that  in  the  absence  of  an  agreement  or  of  any  special  relation  be- 
tween the  parties  in  interest,  they  would  be  a  part  of  the  real  estate. 
The  cases  respecting  trade  fixtures  put  up  by  a  tenant  sufficiently  ex- 
emplify this  distinction.  Thus,  in  the  case  of  the  salt  pans,  which  Lord 
IMansfield  held  belonged  to  the  heirs,  no  doubt  was  entertained  by  him 
but  that  they  might  lawfully  have  been  detached  and  taken  away  if 
the}'  had  been  put  in  by  a  tenant.  "It  would  have  been  a  different 
question,"  he  said,  "if  the  springs  had  been  let  and  the  tenant  had 
been  at  the  expense  of  erecting  these  salt  works;  he  might  very  well 
have  said,  I  leave  the  estate  no  worse  than  I  found  it."  All  the  cases 
upon  this  branch  of  the  law  of  fixtures  proceed  upon  the  idea  that  erec- 
tions which  would  clearly  be  a  part  of  the  realty  under  ordinary  circum- 
stances, are  personal  chattels  as  regards  the  rights  of  a  tenant  who 
has  put  them  up  for  the  purpose  of  trade  or  manufacture.  Penton  v. 
Robart,  2  East,  88;  Elwes  v.  Maw,  3  Id.  38;  Buckland  \.  Butter- 
field,  2  Brod.  &  Bing.  55;  Holmes  y.  Tremper,  20  John.  29;  Miller 
V.  Plumb,  6  Cow.  665.  If  a  subject  which  would  otherwise  be  real  es- 
tate can  be  made  personal  by  the  creation  of  special  relations  between 
the  parties,  it  is  clear  that  the  same  parties  may  eflfect  the  same  thing 
by  express  agreement.  Accordingly,  it  has  been  repeatedly  held  that 
erections  which,  by  the  general  rules  of  law,  would  belong  to  the 
freehold,  have  become  chattels  in  consequence  of  a  contract  to  that 
effect  between  the  owner  of  the  land  and  the  party  claiming  the  erec- 
tions as  personalty.  In  Smith  v.  Benson,  1  Hill,  176,  a  building  used 
as  a  grocery  and  dwelling-house  had  been  erected  under  an  agreement 
with  the  proprietor  of  the  soil  that  it  might  be  removed  at  any  time. 
One  who  claimed  title  under  the  party  who  erected  it,  but  who  had  no 
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interest  in  the  land,  mortgaged  it  as  a  chattel,  and  afterwards  sold  it  as 
personal  property.     The  question  was  between  the  mortgagee  and  the 
subsequent  purchaser,  and  the  former  was  allowed  to  recover  in  trover 
a<jainst  the  latter,  who  had  converted  the  house.     In  answer  to  the  ob- 
jection that  the  building  was  real  estate  and  therefore  not  the  subject  of 
such  an  action,  Judge  Cowen  said  that  prima  facie  such  a  building 
would  be  a  fixture  and  would  not  be  removable  ;  that  the  legal  effect  of 
putting  it  on  another's  land  would  be  to  make  it     part  of  the  freehold. 
''  But  the  parties  concerned,"  he  added,  "  may  control  the  legal  effect  of 
any  transaction  between  them  by  an  express  agreement."     So  in  Mott 
V. ' Palmer,  1  Comst.  564,  the  defendant  had  sold  and  conveyed  to  the 
plaintiff  by  deed  containing  a  covenant  of  seisin,  a  farm,  certain  of  the 
fences  standing  upon  which  had  been  put  up  by  a  third  person  under 
an  agreement  with   the  defendant  that  he  might  take  them  off  at  his 
pleasure.     Tiiis  third  party  had  recovered  the  value  of  the  fences  of 
the  plaintiff,  who  had  refused  to  let  him  take  them  off,  in  an  action  of 
trover,  upon  which  the  plaintiff  sued  the  defendant,  his  grantor,  for  a 
breach  of  the  covenant,  and  was  permitted  to  recover  the  value  of  the 
fences.     The  recovery  could  be  sustained  only  on  the  assumption  that 
fences  were  prima  facie  parcel  of  the  freehold,  but  might  legally  be- 
come personal  property  by  force  of  such  an  agreement  as  was  proved  in 
the  case.     And  in  Goclard  v.  Gould,  in  the  present  Supreme  Court  (14 
Barb.  662),  the  plaintiffs  had  sold  certain  paper-making  machinery,  to  be 
put  up  in  a  paper-mill,  reserving,  however,  by  express  agreement,  the 
title  to  the  machinery  as  a  security  for  the  purchase  money.     It  was  ac- 
cordingly put  up,  and  afterwards  the  owner  of  the  mill  sold  and  con- 
veyed it  to  the  defendants,  who  had  no  notice  of  the  plaintiff's  rights. 
The  deed,  besides  describing  the  land  on  which  the  mill  stood,  pur- 
ported also  to  convey  all  the  machinery  in  it.     The  action  was  for  the 
conversion  of  the  machinery  by  the  defendants  ;  and  a  recovery  in  favor 
of  the  plaintiffs  was  sustained  by  the  court.     It  was  considered  that  the 
machinery  was  personal  property,  by  force  of  the  arrangement  under 
which  it  was  placed  in  the  mill,  though  its  mode  of  annexation  and 
adaptation  to  the  purposes  of  the  mill  were  such  that  it  would  have 
passed  by  a  simple  conveyance  of  the  real  estate  but  for  the  agreement 
by  which  the  plaintiffs  retained  the  right  of  property  in  it.     Many  other 
cases  to  the  same  effect  will  be  found  referred  to  in  "  Hilliard  on  Real 
Property,"  ch.  1,  §§  18-28. 

It  is  conceded  that  there  must  necessarily  be  a  limitation  to  tliis  doc- 
trine, which  will  exclude  from  its  influence  cases  where  the  subject  or 
mode  of  annexation  is  such  that  the  attributes  of  personal  property  can- 
not be  predicated  of  the  thing  in  controversy.  Thus,  a  house  or  other 
building,  which  from  its  size  or  the  materials  of  which  it  was  con- 
structed, or  the  manner  in  which  it  was  fixed  to  the  land,  could  not  be 
removed  without  practically  destroying  it,  would  not,  I  conceive,  be- 
come a  mere  cnattel,  by  means  of  any  agreement  which  could  be  made 
concerning  it.     So  of  the  separate  materials  of  a  building,  and  things 
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fixed  into  the  wall,  so  as  to  be  essential  to  its  support ;  it  is  impossible 
that  they  should  by  any  arrangement  bet^veen  the  owners  become  chat- 
tels. The  case  of  Fryatt  v.  The  Sullivan  Co.,  5  Hill,  116,  was  cor- 
rectly decided  upon  this  distinction.  A  certain  steam-engine  and  boiler 
were  leased,  and  the  lessees  took  them  to  tlieir  smelting  worlcs,  and 
affixed  them  so  firmly  to  the  freehold  that  they  could  not  be  removed 
without  destroying  the  building  in  which  they  were  placed.  The  de- 
fendants made  title  to  the  building,  under  a  mortgage  executed  after 
the  engine  had  been  thus  annexed,  and  the  owner  of  the  engine  and 
boilers  brought  trover  for  them.  It  was  held,  that  the  articles  had  been 
converted  into  real  estate,  and  that  the  remedy  of  the  plaintiff  was 
against  the  party  who  wrongfully  converted  them  from  personal  into 
real  property ;  and  tliat  the  action  could  not  be  sustained  against  the 
owners  of  the  real  estate. 

The  question  in  the  present  case,  therefore,  is,  whether  the  method 
in  which  these  salt  kettles  were  affixed  to  the  freehold  was  such  that 
they  can  still  be  claimed  as  chattels,  upon  the  principle  of  the  first  men- 
tioned cases,  or  whether  they  are  to  be  considered  as  real  property 
within  the  one  last  referred  to.  There  is  no  pretence  that  they  were 
necessary  to  the  support  of  the  building,  or  that  their  own  condition 
was  essentially  changed,  or  their  value  diminished,  by  being  detached 
from  the  arch.  They  were  of  value  after  being  removed,  as  second- 
hand kettles,  and  could  be  again  put  up  in  another  arch ;  but  taking 
them  out  involved  the  displacement  of  certain  of  the  bricks  of  which 
the  arch  was  composed.  I  do  not  think  this  a  controlling  circumstance, 
especially  as  it  is  found  by  the  referee,  that  they  required  to  be  taken 
out  and  re-set  as  often  as  once  a  year,  in  the  ordinary  course  of  the 
business  of  manufacturing  salt.  This  involved  a  certain  amount  of 
expense,  whether  it  was  done  for  the  purpose  of  re-setting,  or  with  a 
view  of  finally  disconnecting  tliem  with  the  arch.  I  do  not  think  that 
it  required  any  such  destruction  of  the  subject,  or  serious  damage  to  the 
freehold  to  which  they  were  attached,  as  to  render  void  the  arrange- 
ment by  which  it  was  agreed  that  they  should  continue  to  be  personal 
property,  for  the  purpose  of  removal,  in  case  default  should  be  made  in 
the  payment  of  the  purchase  money.  They  were  not  so  absorbed  or 
merged  in  the  realty,  that  their  identity  as  personal  chattels  was  lost ; 
and  unless  such  an  effect  has  been  produced,  there  is  no  reason  in  law 
or  justice  for  refusing  to  give  effect  to  the  agreement,  by  which  they 
were  to  retain  their  original  charactei'. 

I  conclude,  therefore,  that  the  defendants  were  entitled,  as  against 
O.  "VV.  Titus,  to  detach  the  kettles  from  the  arch  and  take  them  away, 
after  default  had  been  made  in  the  payment  of  the  purchase  price  ;  and 
the  only  remaining  question  is,  whether  the  plaintiff  is  in  any  better 
position  than  that  which  Titus  occupied.  The  kettles  were  originally 
personal  property.  The  agreement  contained  in  the  chattel  mortgage 
preserved  their  character  as  personalty,  which  would  otherwise  have 
been  lost  by  their  annexation.     They,  therefore,  continued  to  be  per* 
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sonal  chattels  notwithstanding  the  annexation  ;  and  the  phaintitT,  h}' 
filing  the  mortgage,  observed  all  the  formalities  required  by  law  to 
preserve  their  lien  upon  that  kind  of  property.  The  title  to  the  kettles 
did  not,  therefore,  pass  b}'  the  conveyances  to  the  plaintiff.  Those 
conveyances  embraced  only  the  interests  which  the  grantors  had  a  right 
to  dispose  of,  including  any  advantage  whicli  would  accrue  to  the 
grantee  b}'  the  laches  of  the  former  owners,  in  giving  the  constructive 
notice  which  the  law  required  to  be  given  ;  but  I  do  not  see  that  any 
such  laches  occurred.  This  seems  to  me  the  true  state  of  the  case  upon 
principle.  But  it  is  also  sustained  by  authority.  The  case  of  3I(jtt  v. 
Palmer^  already  referred  to,  necessarily  involved  this  point.  It  was 
held,  that  the  covenant  of  seisin  was  broken  at  the  time  of  tlie  execu- 
tion of  the  deed,  because  the  fences  which  were  embraced  in  tlie  gen- 
eral description  of  the  property  professed  to  be  conveyed,  did  not  pass 
b}-  it ;  and  the  reason  they  did  not  pass  was,  that  the}'  had  been  saved 
from  merging  in  the  freehold  by  an  agreement  in  character  precisely 
like  the  one  set  up  by  the  present  defendants.  If  it  could  have  been 
maintained  that  they  passed  l)y  the  deed,  because  they  were  ai)parently 
parcel  of  the  realt}',  and  because  the  grantee  had  no  notice  of  the  special 
arrangement,  no  recovery  for  a  breach  of  the  covenant  of  seisin  could 
possibl}-  have  been  sustained.  This  decision,  pronounced  by  our  prede- 
cessors in  this  court,  is  of  the  highest  authority  with  us,  and  is  decisive 
of  the  point.  There  is  a  case  equally  in  point,  in  the  Supreme  Court  of 
New  Hampshire  [Maine].  The  action  was  trover  for  a  saw-miil,  mill 
chain  and  dogs.  The  defendant  made  title  under  a  deed  of  the  land  on 
which  the  mill  stood  ;  and  the  evidence  showed  that  he  had  no  notice 
of  the  special  facts  upon  which  they  were  claimed  to  be  personal  prop- 
erty. Those  facts  were,  that  the  defendant's  grantee,  the  owner  of  the 
land,  was  a  party  to  an  arrangement  by  which  that  mill  had  been  sold 
to  the  plaintiff  as  personal  propert}-.  It  was  decided  that  the  action 
was  maintainable,  and  the  plaintiff  had  judgment.  Jtussell  v.  Rich- 
ards, 1  Fairf.  429,  The  case  of  Godard  v.  Gould,  before  referred 
to  from  the  reports  of  the  present  Supreme  Court  of  this  State,  is  to  the 
same  effect. 

Tliese  considerations  lead  to  a  reversal  of  the  judgment  of  the  Su- 
preme Court  in  the  present  case,  and  to  the  award  of  a  new  trial. 

Johnson,  C.  J.,  Strong,  Allen,  Gray,  and  Grover,  JJ.,  concurred  ; 
CoMSTOCK,  J.,  dissented. 

Judgment  reversed,  and  7iew  trial  ordered} 

1  See  Tlfft  V.  Horton,  53  N.  Y.  377 ;  Case  v.  L'Oeble,  84  Fed.  R.  582 ;  Adams  Mack 
Co.  V.  Interstate  B.  Sf  L.  Assn.,  119  Ala.  97. 

As  to  the  position  of  a  purchaser  of  fixtures  from  a  mortgagor,  see  Hoskin  v. 
Woodward,  45  Pa.  42. 
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CLARY   V.   OWEN. 
Supreme  Judicial  Coukt  of  Massachusetts.     1860. 

[Reported  15  Gray,  522.] 

Action  of  tort  b}'  the  assignee  in  insolvency  of  Heman  D.  Burghardt, 
for  the  conversion  of  four  water-wheels,  with  the  shafts,  couplings,  and 
other  machinerj-  connected  with  them.  At  the  trial  in  the  Superior 
Court  the  plaintiff  introduced  evidence  of  the  following  facts  :  — 

In  1854  Burghardt  contracted  with  John  E.  Potter,  who  then  owned 
certain  real  estate  in  Barrington,  to  furnish  the  water  wheels  and  tuachin- 
erv,  and  to  set  them  up  in  wheel-pits  to  be  prepared  b}'  Potter  on  the 
premises,  for  the  sum  of  83,500,  of  which  6500  was  paid  at  once,  and 
the  balance  was  to  be  paid  on  the  completion  of  the  work,  in  notes 
secured  by  a  mortgage  of  the  property,  or  by  a  mechanic's  lien. 

In  the  latter  part  of  1854,  Burghardt,  in  pursuance  of  this  contract, 
constructed  the  wheels  in  question,  which  were  made  of  cast  iron  and 
placed  in  pairs  upon  cast-iron  shafts,  and  set  them  up  in  penstocks  and 
'a  flume,  the  frame  of  which  rested  on  a  stone  foundation  built  by  Pot- 
ter in  all  respects  like  the  foundation  of  a  building.  The  wheels  were 
intended  for  the  purpose  of  driving  a  paper-mill  on  the  premises  ;  they 
were  outside  of  the  paper-mill  building,  but  the  mill  could  not  be  used 
without  tliem. 

In  January,  1855,  before  the  completion  of  the  wheels  and  fixtures, 
the  mill  was  destroyed  by  fire  ;  Potter  failed,  and  abandoned  the  work ; 
and  Burghardt  never  fulfilled  his  contract  and  never  received  any  pay- 
ment or  security,  except  the  $500  paid  at  the  time  of  making  the  con- 
tract ;  never  delivered  the  wheels,  except  in  so  far  as  setting  them  up 
as  above  described  amounted  to  a  delivery  ;  never  ofl'ered  to  return 
the  money  which  he  had  received,  and  never  called  on  Potter  for  any 
payment. 

When  the  contract  was  made  the  premises  were  suliject  to  certain 
mortgages,  which  were  afterwards  assigned  to  the  defendants,  who  had 
previously  had  notice  that  Burghardt  claimed  to  own  the  wheels  and 
machinery,  and  who,  a  year  after  the  fire,  took  possession  of  the  prem- 
ises, which  were  in  the  condition  in  which  tlie  fire  had  left  them,  to 
foreclose  the  mortgages,  and  afterwards  purchased  the  equity  of 
redemption. 

Upon  this  evidence,  Putnam,  J.,  ruled  that  the  wheels  having  been 
placed  on  the  premises  after  the  execution  of  the  mortgages,  the  action 
could  not  be  maintained.  Tlje  plaintiff  then  offered  to  show  that,  by 
the  agreement  between  Burghardt  and  Potter,  the  wheels  were  to  re- 
main the  property  of  the  former  until  completed,  and  payment  for 
them  secured  by  mortgage;  but  tlio  judge  ruled  that,  even  if  that  were 
proved,  the  plaintiff  could  not  maintain  his  action,  and  directed  a  ver- 
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diet  for  the  defendants,  which  was  returned,  and  the  plaintiff  alleged 
exceptions. 

tT.  D.  Colt,  for  the  plaintiffs. 

J.  E.  Field  and  M.   Wilcox^  for  the  defendants. 

Hoar,  J.  It  is  conceded  in  the  argument  of  the  plaintiff's  counsel, 
that  the  mill-wheels,  for  the  value  of  which  this  action  was  brought, 
must  be  considered,  as  between  mortgagor  and  mortgagee,  fixtures  be- 
longing to  the  realty.  The}'  were  essential  to  the  operation  of  the 
mill,  and  were  intended,  when  completed  and  paid  for,  to  be  perma- 
nentl}'  attached  to  the  land.  If  the  mortgagor  had  himself  annexed 
them  to  the  freehold,  there  could  be  no  doubt  that  the  mortgagee  would 
hold  them  under  his  mortgage,  and  that  they  could  not  be  severed 
without  his  consent.  Winsloio  v.  ^lerchnnts'  Ins.  Co.,  4  Met.  30G. 
But  it  is  contended  that  the  mortgagor  being  in  possession,  and  having 
agreed  with  Burghardt  that  the  wheels  should  remain  the  personal  prop- 
ert}'  of  the  builder  until  they  were  completed  and  provision  made  for 
payuig  for  them,  the  wheels,  having  been  set  up  under  this  agreement, 
could  not  be  claimed  and  held  by  the  mortgagee. 

If  this  position  were  tenable,  it  would  follow  that  the  mortgagor  could 
convey  to  another  a  right  in  the  mortgaged  premises  greater  than  he 
could  exercise  himself.  But  it  is  well  settled  that,  although  the  mort- 
gagor, for  some  purposes,  and  as  to  all  persons  except  the  mortgagee, 
may  be  regarded  as  the  absolute  owner  of  the  land,  3'et  the  title  of  the 
mortgagee  is  in  all  respects  to  be  treated  as  paramount.  The  mort- 
gagor cannot  make  a  lease  which  will  be  valid  against  the  mortgagee  ; 
and  if  the  mortgagee  enter,  neither  the  mortgagor  nor  his  lessee  will  be 
entitled  to  emblements.  Pow.  Mortg.  c.  7  ;  Keecli  v.  Hall,  1  Doug.  21  ; 
Liine  V.  King,  8  Wend.  58-4;  31ayo  v.  Fletcher,  14  Pick.  525.  And 
we  think  it  is  not  in  the  power  of  the  mortgagor,  by  any  agreement 
made  with  a  third  person  after  the  execution  of  the  mortgage,  to  give 
to  such  person  the  right  to  hold  anytiiing  to  be  attached  to  the  freehold, 
which  as  between  mortgagor  and  mortgagee  would  become  a  part  of  the 
realt}-.  The  entry  of  the  mortgagee  would  entitle  him  to  the  full  enjo}'- 
meut  of  the  premises,  with  all  the  additions  and  improvements  made  by 
the  mortgagor  or  b}-  his  authorit}'. 

"Whether  a  person  putting  a  building  upon  land  b\'  license  of  the 
mortgagor,  under  such  circumstances  that  it  would  remain  his  personal 
propert}'  as  against  the  mortgagor,  would  be  allowed  in  equity  to  main- 
tain a  bill  to  redeem,  if  the  mortgagee  should  enter,  is  a  question  involv- 
ing very  different  considerations.  A  tenant  under  a  lease  may  redeem, 
to  protect  his  interest.  Rev.  Sts.  c.  107,  §  13  ;  Bacon  v.  J3owdoin^ 
22  Pick.  401.  V 

It  has  been  suggested  that  the  defendants  cannot  avail  themselves  of    \ 
their  title  as  mortgagees,  because  they  acquired  the  title  of  the  mort- 
gagor also,  and  therefore  the  mortgages  are  to  be  regarded  as  paid  or 
merged.     But  it  has  been  often  decided  that  the  purchaser  of  an  equity 
of  redemption  may  take  an  assignment  of  the  mortgage,  and  may  keep 
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the  legal  and  equitable  titles  distinct,  at  his  election,  if  he  has  any  in- 
terest in  so  doing,  so  that  they  shall  not  merge  by  unity  of  possession. 
And  a  release  of  an  equity  of  redemption  operates  as  an  extinguishment 
of  the  equity  of  redemption,  and  not  as  a  merger  of  the  estate  conveyed 
by  the  mortgage.     Zoud  v.  Lane^  8  Met.  517. 

Exceptions  overruled^ 


DAVENPORT  v.    SHANTS. 
Supreme  Court  of  Vermont.     1871. 

[Reported  43  Vt.  046.] 

Petition  for  foreclosure  of  a  mortgage.  The  petition  sets  forth  a 
mortgage,  executed  by  John  G.  Shants  &  Co.,  to  the  petitioner,  Octo- 
ber 13th,  1866.  of  a  mill  and  factory  and  tannery  in  Searsburg,  with 
200  acres  of  land,  and  three  dwelling-houses  thereon.  "And  also 
the  factory,  tlien  in  process  of  erection  on  the  site  of  said  Searsburg 
tannery,  with  the  saw-mill,  water-wheels,  and  all  the  machinery  and 
shafting  in  said  factory,"  to  secure  a  note  of  $1,000.  The  petition  then 
sets  forth  the  execution  by  Shants  &  Co.,  and  the  purchase  by  the  peti- 
tioner, of  another  mortgage  on  the  same  premises,  except  the  machinery, 
and  also  sets  forth  that  the  defendants,  other  than  Shants  &  Co.,  claim 
an  interest  in  said  property. 

The  petition  was  taken  as  confessed  by  all  the  defendants,  except 
Henry  G.  Root,  who  appeared  and  answered,  admitting  the  facts  set 
forth  in  the  petition,  or  not  denying  them,  except  as  follows:  — 

"  That  between  the  3d  day  of  August  and  the  27th  day  of  October, 
1866,  this  defendant,  by  his  agent,  Olin  Scott,  sold  to  the  said  John  G. 
Shants  &  Co.,  various  articles  of  machinery,  consisting  of  a  circular 
saw-mill  and  saw,  and  the  belts  to  drive  the  same ;  the  gears  on  two 
water-wheels ;  the  upper  piece  of  a  large  water-wheel  shaft  and  box  to 
the  same ;  the  counter-shafts  to  two  water-wheels  ;  the  drum  flanges 
and  boxes  to  the  said  counter-shafts;  and  one  extra  saw  collar;  upon 
the  condition  that  said  machinery  should  be  and  remain  the  property  of 
this  defendant  until  the  same  should  be  paid  for  by  said  John  G.  Shants 
&  Co.,  the  whole  of  said  machinery  amounting  in  value  to  the  sum  of 
$919.86,  which  they  agreed  to  pay  this  defendant  for  the  same.  All  of 
which  machinery,  excepting  the  gears  and  upper  shaft  to  the  large 
water-wheel,  and  the  counter-shaft  and  boxes  to  the  same,  were  in  place 
in  the  factory  mentioned  in  said  petition  at  the  time  of  the  alleged  ex- 
ecution of  the  mortgages  set  forth  in  said  petition,  and  the  said  excepted 
articles  have,  since  said  time,  been  placed  in  said  factory.     That  there 

1  See  Tijft  V.  Horton,  53  N.  Y.  377  ;  Hunt  v.  Bay  State  Iron  Co.,  97  Mass.  270 ; 
Meagher  v.  Hai/es,  162  Mass.  228;  Porter  v.  Pittsburg  Steel  Co.,  122  U.  S.  267;  Cun- 
ningham V.  Cureton,  96  Ga.  489;  Evans  t.  Kister,  92  Fed.  R.  828,  836. 
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has  been  paid  to  this  defendant,  towards  the  purchase  of  said  machin- 
ery, the  sura  of  $191  only;  the  remainder  being  still  due,  with  the 
interest  thereon. 

''And  this  defendant  claims  and  insists  that  his  title  to  said  ma- 
chiner\'  is  paramount  to  that  of  the  said  John  G.  Shants  &  Co.,  and 
to  that  of  the  petitioner,  and  that  the  petitioner  has  no  right  to  a 
foreclosure  as  to  said  machinery,  or  any  part  thereof,  against  the 
defendant. 

"  The  petitioner  replied,  saying,  that  he  never  at  anj^  time,  until  long 
after  the  execution  of  the  several  mortgages  sought  to  be  foreclosed  bv 
this  petition,  had  any  knowledge  or  notice  actual  or  constructive  of  an}" 
contract  or  understanding  between  the  defendant  and  the  said  John  G. 
Shants  &  Co.,  by  which  the  defendant  had  or  claimed  to  have  any  right  or 
claim  to  the  saw-mill,  water-wheels,  and  the  machinery  and  shafting  in 
the  factorv  described  in  said  moi-tgago ;  that  he  did,  on  the  13th  day  of 
October,  1866,  in  good  faith,  and  relying  upon  the  fact  that  no  claims, 
liens  or  incumbrances  existed  of  record  upon  ainof  the  property  or  es- 
tate described  in  said  mortgage,  and  upon  the  promise  and  assurance  of 
both  the  members  of  said  firm  of  John  G.  Shants  &  Co.,  that  none 
existed  in  fact,  loan  to  said  firm,  the  full  sum  of  one  thousand  dollars, 
and  took  said  mortgage  in  good  faith  to  secure  the  payment  thereof; 
that  if  it  is  true  that  the  defendant  did  reserve  such  a  lien  upon  the 
several  articles  named  in  his  answer  to  said  petition  for  foreclosure,  as 
is  in  said  answer  stated,  yet  it  is  also  true  that  the  defendant  well 
knew  the  purpose  for  which  John  G.  Shants  &  Co.  purchased  the  same, 
and  the  defendant  then  and  afterwards  consented  that  they  might  at- 
tach and  annex  said  water-wheels,  saw-mill,  shafting  and  machiner}'  to 
their  freehold,  and  make  the  same  a  part  of  and  appurtenant  to  said 
freehold,  and  did  by  his  agents  and  workmen  assist  the  said  John  G. 
Shants  &  Co.  in  so  doing.  And  insists  that  the  lien  created  by  his 
said  mortgage  is  paramount  to  an}'  lien  or  claim  of  the  defendant  to 
the  saw-mill,  water-wheels,  machinery  and  shafting  in  said  factory. 

'-'■  Stix>nlatio7i.  —  It  is  hereby  stipulated  that  this  cause  shall  stand 
for  hearing  upon  petition,  answer,  replication,  affidavits  of  Olin  Scott 
and  H.  W.  Scott,  statement  of  facts,  and  notes  and  mortgages  set  forth 
in  the  petition.  The  facts  stated  in  the  answer  are  admitted  to  be  true, 
excepting  as  varied  or  qualified  by  the  replication  in  connection  with 
the  affidavits  and  statement  of  facts.  The  facts  stated  in  the  replica- 
tion are  admitted  to  be  true,  excepting  as  varied  or  qualified  by  the 
affidavits  and  statement  of  facts,  and  excepting  that  the  avermefit  re- 
specting annexing  '  to  the  freehold  of  the  said  John  G.  Shants  &  Co., 
and  make  the  same  a  part  of,  and  appurtenant  to  said  freehold,'  is 
not  to  be  taken  as  an  averment  of  facts,  but  as  a  conclusion  of  law. 
The  facts  stated  in  the  affidavits  and  statement  are  admitted  to  be  true. 
^'Affidavits.  — Olin  Scott,  on  oath,  says  :  '  I  was  at  the  mill  of  John 
G.  Schants  &  Co.,  in  Searsburgh,  in  the  fall  or  winter  of  1866-7,  for  the 
purpose  of  getting  pay  for  the  job  which  I  had  done  for  them  on  account 


496  DAVENPORT  V.   SHANTS. 

of  H.  G.  "Root,  and  looking  around,  I  found  that  said  John  G.  Schants 
&  Co.  had  built  a  wooden  wheel  which  did  not  answer  their  purpose, 
and  they  were  altering  it.  Without  taking  off  my  overcoat  or  gloves,  I 
suggested  something  about  cutting  or  enlarging  a  spout  hole  in  the 
flume,  and  nothing  more,  and  charged  nothing  for  ra}^  advice.  I  never 
had  anything  to  do  with  putting  in  the  machinery  which  1  furnished 
said  Schants  &  Co.,  on  account  of  said  Root,  and  none  of  said  Root's 
hands,  so  far  as  I  know,  had  anything  to  do  with  putting  said  machin- 
er}'  into  the  mill  of  said  Schants  &  Co.' 

'' Henr}'  W.  Scott,  on  oath,  says:  'In  1866,  1  furnished  an  iron 
wheel  for  John  G.  Schants  &  Co.,  and  set  it  in  place  in  the  mill  of  said 
Schants  &  Co.,  in  Searsburgh,  working  at  it  myself  I  did  not  in  any 
way  assist  in  putting  in  the  machinery  furnished  said  Schants  &  Co. 
by  Henry  G.  Root;  the  machiner}'  furnished  in'  said  Root  was  not  de- 
livered at  said  mill  until  after  I  had  finished  my  job  and  had  set  said 
iron  wheel.  I  had  no  interest  in  said  Root's  job,  and  he  had  none  in 
m,ine.' 

^'Statement  of  Facts.  —  At  the  time  the  mortgage  was  executed, 
there  was  in  Shants'  factory  a  flume,  with  a  water-wheel  attached  out- 
side of  the  flume,  which  water-wheel  was  a  wooden  centre-vent  wheel, 
with  wooden  vertical  shaft,  having  cast-iron  gudgeons  and  a  bevel  gear 
attached.  The  bevel-gear  on  said  water-wheel  drove  another  bevel-gear 
on  the  counter- shaft.  This  counter-shaft  had  a  pair  of  flanges  attached, 
upon  which  flanges  a  wooden  pulley  was  built,  which  pulley  drove  the 
saw-mill.  The  gudgeons,  gears,  shaft-boxes  to  same,  and  flanges  were 
furnished  by  H.  G.  Root  and  are  now  claimed  by  him.  Within  the 
flume  aforesaid  was  an  iron  turbine  water-wheel  which  was  furnished 
and  put  in  place  by  H.  W.  Scott,  and  which  had  a  short  shaft.  There 
was  also  in  the  factory  at  the  time  aforesaid  a  circular  saw-mill,  with 
carriage  and  all  fixtures  to  the  same  ;  also  a  48-inch  circular  saw, 
together  with  all  the  necessary  belts  to  drive  the  saw-mill.  The  whole 
was  in  running  order,  the  saw-mill  being  driven  by  the  wooden  centre- 
vent  water-wheel  first  named.  The  saw-mill,  carriage,  and  fixtures, 
and  the  saw  and  belts  were  furnished  b}'  the  said  Root,  and  are  now 
claimed  by  him.  There  were  on  the  yard  at  the  same  time  two  bevel- 
gears,  one  piece  cast-iron  water-wheel  shaft,  with  boxes,  one  counter- 
shaft, with  boxes  and  flanges.  The  last-named  iron  work  was  all 
furnished  b}'  the  said  Root  and  are  claimed  b}-  him.  The  last-named 
machinery  was  afterwards  put  into  the  factor}'  b}'  coupling  the  cast-iron 
shaft  to  the  iron  turbine  water-wheel  shaft  and  attaching  to  the  afore- 
said cast-iron  shaft  the  gears  and  counter-shaft,  with  the  flanges  and 
boxes  belonging  to  the  same,  and  were  bnilt  for  that  purpose.  The 
turbine  water-wheel  and  shaft  are  in  the  lower  wheel-pit.  The  shaft 
coupled  to  the  water-wheel,  with  the  gears,  counter-shaft,  boxes  and 
flanges,  are  in  the  basement-room  over  the  wheel-pit  and  under  the 
principal  floor,  on  which  floor  the  saw-mill  is  placed.  The  upper  end 
of  the  shaft,  which  is  coupled  to  the  water-wheel,  and  the  counter-shaft 
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are  supported  and  attached  to  a  frame-work  by  bolts,  which  frame-work 
is  attached  to  the  basement  tloor-timbers,  and  to  the  floor-timbers  of  the 
floor  above  b^'  means  of  tenons,  mortises  and  keys.  The  wooden  water- 
wheel  has  a  wooden  shaft  extending  from  the  wheel-pit  up  into  the 
basement  room,  where  the  gear  is  attached,  and  has  gearing  and  coun- 
ter-shaft, attached  in  the  manner  similar  to  the  first-named  counter-shaft, 
and  supported  in  a  similar  manner.  The  saw-mill  machiner\-,  consist- 
ing of  saw-arbor  and  boxes,  with  saw,  the  feed-works,  gig-works,  log-rolls 
and  fixtures,  are  all  attached  to  a  wooden  frame,  which  frame,  with  all 
the  machinery  attached,  is  set  on  floor-timbers  and  fastened  b}-  means 
of  two  bolts,  extending  through  the  floor-timbers  and  frame  aforesaid. 
The  carriage  to  the  saw-mill  runs  upon  small  iron  rollers,  wliicli  rest 
upon  small  iron  chairs,  which  chairs  are  secured  to  a  stick  of  timber 
that  is  laid  down  on  the  floor-timbers  for  that  purpose.  The  chairs  are 
screwed  down  with  wood-screws.  The  rollers  are  not  attached  to  the 
chairs,  but  rest  on  them.  All  the  machinery  mentioned  above,  including 
the  water-wheels  and  appendages,  were  placed  in  the  factory,  which  is 
a  large  two-stor}'  building,  33  X  90  feet,  b}-  John  G.  Shants  &  Co.,  fur 
the  purpose  of  prosecuting  the  business  of  manufacturing  lumber,  chair 
stock,  &c.,  and  is  connected  with  and  attached  to  the  building,  as 
machinery  of  that  character  usuall}-  is.  So  much  of  the  property 
herein  described  as  was  furnished  by  H.  W.  Scott  is  not  in  controversy 
in  tliis  suit." 

At  the  September  term,  1868,  decree,  pro  forma,  foreclosing  mort- 
gage against  all  defendants,  except  Henry  G.  Root,  and  dismissing  the 
petition  as  to  Root,  with  costs.     Api)eal  b}-  petitioner. 

H.  H.  Wheeler  and  Charles  N.  Davenport,  for  the  petitioner. 

,  for  the  defendant. 

Peck,  J.  The  bill  having  been  taken  as  confessed  as  to  all  the 
defendants  except  Henr}-  G.  Root,  and  he  alone  defending,  the  only 
question  is. as  to  the  right  of  the  orator,  under  his  mortgage  from  Shants 
&  Co. ,  to  that  portion  of  the  property  sold  conditionall}'  by  Root  to  the 
said  mortgagors. 

The  bill,  and  answer  of  Root,  in  connection  with  the  written  stipu- 
lation of  the  parties  on  file,  leave  no  dispute  as  to  the  matei'ial  facts  in 
the  case,  and  no  time  need  be  spent  in  repeating  the  facts  thus  agreed. 

It  must  be  regarded  as  settled  as  a  general  rule  in  this  State,  that  a 
part}-  may  sell  and  deliver  personal  property,  under  a  condition  that  it 
shall  remain  the  propert}'  of  the  vendor  until  the  jirice  is  paid  ;  an^l  that 
under  such  contract,  the  title  will  remain  in  tlie  vendor  until  the  con- 
dition is  complied  with,  both  as  between  ]^he  vendor  and  such  conditional 
vendee,  and  also  as  between  the  original  vendor  and  a  bona  fide  pur- 
chaser without  notice  from  such  conditional  vendee.  The  only  question 
is  whether  the  facts  of  this  case  take  it  out  of  the  general  rule. 

The  proposition  of  the  counsel  of  the  defendant  Root  is,  that  the 
whole  propert}-  sold  conditionally  by  Root  to  Sliants  &  Co.  was  personal 
propert}-  as  well  after  as  before  the  sale,  and  cannot  properly  be  claimed 

32 
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as  fixtures  or  as  parts  of  the  realty.  But  we  think  as  between  mort- 
gagor and  mortgagee,  if  tLie  title  of  the  mortgagor  were  absolute,  the 
defendant's  proposition  is  not  correct;  and  that  under  the  recent  de- 
cisions in  this  State,  on  being  put  in  place  in  the  mill  and  factory,  ns 
shown  in  this  case,  it  became  so  far  annexed  to  the  realty  as  to  pass 
under  a  mortgage  of  the  real  estate.  But  still  the  question  remains 
as  between  the  mortgagee  under  his  mortgage,  and  the  original  owner 
under  his  conditional  sale  to  the  mortgagor,  which  has  the  paramount 
right. 

First,  as  to  that  portion  of  the  propert}'  which  had  been  put  in  place 
in  the  mill  and  factory  b^-  the  mortgagors  after  they  thus  purchased  it 
of  Root,  and  wliich  was  in  the  building  and  thus  annexed  at  the  time  the 
orator  took  his  mortgage.  As  to  tliis  property,  the  orator,  as  it  aiipears 
having  advanced  his  monej-  and  taken  his  mortgage  in  good  faith,  with- 
out notice  of  au}'  lien  or  encumbrance  upon  it,  and  from  its  condition, 
having  reason  to  suppose  that  the  mortgagors'  title  to  this  property' 
in  question  was  the  same  as  his  title  to  the  realt}',  to  which  it  was  an- 
nexed, and  of  which  it  was  apparently  parcel,  seems  to  have  a  strong 
equity  in  his  favor.  While  on  the  other  hand  the  defendant  Root,  the 
unpaid  vendor,  who  endeavored  to  secure  himself,  by  stipulation  in  the 
sale  that  he  should  hold  the  title  till  paid,  ought  not  to  be  depi-ivcd  of 
this  security  without  some  substantial  reason.  But  tlie  defendant  Hoot 
must  have  understood,  when  he  sold  the  property  to  Shants  &  Co.,  that 
they  intended  to  put  the  property  to  use  in  advance  of  the  payment  of 
tlie  price ;  and  from  the  kind  and  nature  of  the  property,  he  must  have 
expected  that  in  its  use  it  necessarih^  must  be  annexed  to  the  realty, 
substantially  in  the  manner  in  wliich  it  was,  and  tliereby  become  ap- 
parently parcel  of  the  realty.  What  he  knew  or  had  reason  to  suppose 
and  dill  suppose  was  to  be  done  with  the  propert}",  he  must  be  taken  to 
have  consented  to,  as  he  did  not  oliject.  Root  thei*efore  iiaving,  l)y  im- 
plication at  least,  if  not  expressly,  consented  that  the  property  might 
be  incorporated  with  the  realty  of  Shants  &  Go.  in  the  manner  it  was,  and 
they  thereby  become  clothed  with  the  apparent  title  as  incident  to  their 
record  title  to  the  real  estate,  whereby  the  mortgagee  was  misled  and 
induced  to  part  with  his  money  on  the  credit  of  the  propert}',  the  equity 
of  the  mortgagee  is  paramount  to  that  of  the  conditional  vendor.  Jus- 
tice and  equit}',  as  well  as  sound  policy,  require  this  limit  to  the  rights 
of  a  conditional  vendor  as  between  him  and  an  innocent  purchaser  or 
mortgagee  of  real  estate  without  notice,  who  advances  his  mone}-  on  the 
faith  of  a  perfect  title. 

But  as  to  that  portion  of  the, property  mentioned  in  the  answer  of  the 
defendant  Root,  and  in  the  agieed  statement  of  facts  on  file,  which  had 
not  been  placed  in  the  mill  or  factory  at  the  time  of  the  execution  of 
the  mortgage  to  the  orator,  but  was  in  tlie  yard  and  put  in  place  in  the 
factory  or  mill  afterwards, \he  right  of  the  defendant  Root  is  paramount 
to  the  right  of  the  orator.  That,  not  having  been  annexed  to  the  realty 
at  the  date  of  the  mortgage,  would  not  pass  as  incident  to  the  realty ; 
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and  the  mortgage  did  not  divest  Root  of  bis  title.  It  having  been 
placed  in  the  building  by  the  mortgagors  after  the  execution  of  the 
mortgage,  the  mortgagee  might  hold  it  as  against  them,  but  not  as 
against  Root,  the  conditional  vendor.  As  to  this  portion  of  the  prop- 
erty the  mortgagee  was  not  misled,  and  advanced  nothing  on  the  faith 
of  it. 

The  decree  of  the  Court  of  Chancery  is  reversed,  and  cause  remanded 
for  a  decree  of  foreclosure  for  orator  against  all  the  defendants  as  to  all 
the  property  except  that  defendant  Root  have  a  right  to  that  portion  of 
the  i)roperty,  or  the  value  thereof,  not  in  place  in  the  factory  or  mill 
at  the  time  of  the  execution  of  the  mortgage  to  the  orator,  but  put  in 
afterwards,  — the  orator  having  his  election  to  pa}-  to  Root  the  value  of 
it,  or  have  it  excepted  in  the  decree  so  far  as  Root  is  concerned,  with 
liberty  to  Root  to  remove  it  within  such  reasonable  time  as  the  Court 
of  Chancery  shall  fix  for  that  purpose. 
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Supreme  Court  of  Iowa.     1882. 

[Reported  58  Toiva,  450.] 

This  is  an  action  of  replevin  for  a  smutter  of  the  alleged  value  of 
seventy-five  dollars.  The  cause  was  tried  to  the  court,  and  judgment 
was  rendered  for  the  defendant.  The  plaintiff  appeals.  The  facts  are 
stated  in  the  opinion. 

J).  W.  Clements  and  W.  E.  Fuller,  for  appellant. 

Ainsworth  and  Ilohson,  for  appellee. 

Day,  J.     The  court  found  the  facts  of  the  case  to  be  as  follows  : 

'•  1st.  That  in  the  year  1877  Anderson  and  Stillman  were  the 
owners  of  the  smutter  in  controversy  in  this  case, 

"  2d.  That  at  the  time  Patterson  and  Dykens  were  the  owners  of,  or 
interested  in,  the  East  Auburn  Mills. 

"  3d.  That  Anderson  and  Stillman  loaned  the  smutter  in  question  to 
Patterson  and  Dykens,  the  said  Patterson  and  Dykens  to  pay  for  the 
use  thereof,  what  would  be  equal  to  ten  per  cent  per  annum,  on  the 
cost  of  said  smutter. 

''4th.  That  said  smutter  was  to  be  returned,  but  no  time  agreed 
upon  for  such  return. 

"  5th.  That  said  smutter  was  placed  in  the  East  Auburn  Mill,  by 
Patterson  and  Dvkens,  in  tlie  manner  that  such  smutters  are  usually 
placed  in  mills,  it  being  placed  upon  a  platform  about  two  and  one  half 
feet  square,  and  something  more  than  three  feet  in  height,  the  platform 
not  being  nailed  or  cleated  to  the  floor  of  the  mill,  but  the  smutter 
being  held  in  position  by  braces  from  the  joists  of  the  mill  above,  and 
extending  to  the  smutter,  holding  it  firmly  in  place  for  use. 
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"6th.  The  smutter  in  question,  when  placed  in  the  mill,  was  de- 
signed for,  and  used  only  for  buckwheat  and  rye. 

"  7th.  That  there  was  another  smutter  in  the  mill,  which  had,  pre- 
vious to  getting  the  one  in  question,  been  used  for  all  purposes  for 
which  a  smutter  was  used  in  the  mill. 

"  8th.  That  about  the  time  of  obtaining  the  smutter  in  question,  the 
arrangement  of  the  mill  was  changed,  and  the  first  smutter  so  placed  in 
the  mill,  as  not  to  be  available  for  use  in  grinding  buckwheat  and  rye, 
and  the  smutter  in  question  procured  for  use  in  grinding  that  class  of 
grain. 

"  9th.   That  said  smutter  was  placed  in  the  mill  in  December,  1877. 

•'  10th.  That  the  power  of  said  mill  was  water,  and  that  for  the  pur- 
pose of  operating  the  smutter  in  question,  a  counter-shaft  was  placed  in 
said  mill,  running  from  the  main  or  upright  shaft  over  the  smutter  and 
connected  therewith  hy  belts,  by  which  the  smutter  was  operated. 

"  11th.  That  to  remove  the  smutter  it  was  not  necessary  to  destroy 
or  injure  the  mill,  that  is,  the  building,  farther  than  to  remove  in  part 
some  spouting,  or  leaders,  in  which  the  grain  or  flour  of  the  mill  was 
conducted. 

"  12th.  That  on  the  28th  day  of  January,  1879,  the  sheriff  of  Fayette 
Count}',  Iowa,  by  virtue  of  a  special  execution  to  him  directed,  sold  to 
Flenniken  Brothers  the  land  on  which  the  mill  in  question  is  situated, 
including  the  mill,  machinery  and  fixtures  therein. 

"  13th.  That  on  the  30th  day  of  January,  1880,  the  sheriff  of  said 
count}-  of  Fayette  made  his  deed  of  said  premises,  mill,  machinery  and 
fixtures,  to  Flenniken  Brothers,  who  took  possession  thereof  by  virtue 
of  said  deed. 

"  14th.  That  R.  B.  Flenniken  is  the  defendant  herein,  and  was  a 
member  of  Flenniken  Brothers,  and  that  he  is  now  the  sole  owner  of 
the  interest  of  said  Flenniken  Brothers. 

"loth.  That  at  the  time  of  the  sale,  January  28th,  1879,  the  said 
Flenniken  Brothers  had  no  notice  that  the  smutter  in  question  was 
owned  b}'  plaintiff,  or  Anderson  and  Stillraan. 

"16th.  The  plaintiff  is  now  owner  of  whatever  interest  Anderson 
and  Stillman  has  owned,  or  would  have  in  said  smutter.  By  the  fore- 
going, I  mean  that  the  interest  of  Anderson  in  said  smutter  is  conveyed 
to  the  plaintiff. 

"17th.  That  when  Patterson  and  Dykens  placed  the  smutter  in 
question  in  the  mill,  it  was  with  the  intention  that  it  should  be  removed 
and  returned  to  Anderson  and  Stillman. 

"  18th.     I  find  the  value  of  the  smutter  to  be  $75. 

"  19th.  That  when  the  smutter  was  loaned,  Patterson  [Anderson] 
and  Stillman  knew  that  it  was  to  be  placed  in  the  mill  as  a  part  of  the 
machiner}'  thereof." 

As  conclusions  of  law  the  court  found  :  — 

"  1st.  That  as  between  other  parties  and  purchasers,  at  a  judicial 
sale,  without  notice,  the  smutter  was  a  part  of  the  realty  and  passed  as 
such. 
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"  2d.  That  R.  B.  Flenniken  is  the  full  and  unqualified  owner  of  the 
smulter  in  question,  and  entitled  to  the  possession  thereof."  The 
amount  in  controversy  not  exceeding  one  hundred  dollars,  the  trial 
judge  dul}'  certified  the  questions  of  law  upon  which  it  is  desirable  to 
have  the  opinion  of  this  court,  all  of  which  ina}'  be  resolved  into  the 
single  question,  whether  under  the  facts  as  found  b}-  the  court,  the 
smutter  passed  to  Flenniken  Brothers  by  virtue  of  their  purchase  at 
the  sheriff's  sale. 

That  as  between  Anderson  and  Stillman,  and  Patterson  and  Dykens, 
the  smutter  in  question  did  not  become  a  part  of  the  realt}',  but  was  sub- 
ject to  removal,  must  be  admitted.  The  question  involved  in  this  case 
is  as  to  what  character  is  to  be  impressed  upon  the  smutter  against  a 
purchaser  at  sheriffs  sale,  without  any  notice  of  the  arrangement  existing 
between  Anderson  and  Stillman,  and  Patterson  and  Dykens.  In  Quinby 
V.  Manhattan  Cloth  &  Paper  Co.,  9  C.  E.  Green,  260  (26-i),  it  is 
said:  "  The  true  criterion  as  to  fixtures  to  determine  whether  the\'  are 
to  be  regarded  as  part  of  the  realty  or  not,  is  not  whether  tha}-  may  be 
detached  and  removed  from  the  premises  without  injurj*  to  the  freehold, 
although  that,  as  is  well  understood,  is  oftentimes  an  important  ele- 
ment in  deciding  the  question.  It  is  well  established  that  wliellier 
propertA',  which  is  ordinarily'  treated  as  personal,  becomes  annexed  to 
and  goes  with  the  realty  as  fixtures,  or  otherwise  must  depend  upon 
the  particular  circumstances  of  the  case."  It  appears  from  the  facts  as 
found  by  the  court  that  the  smutter  was  placed  in  the  mill  in  the  usual 
manner,  and  that  without  it  the  mill,  witliout  change  in  its  arrange- 
ment, could  not  grind  buckwheat  and  rye.  It  was  then,  to  all  appear- 
ances, an  essential  and  necessary  part  of  the  mill. 

In  Grayv.  HoldsMp,  17  S.  &  R.  413,  the  court  say:  "From  the 
adjudged  cases  on  this  subject,  I  think  we  are  warranted  in  saying  that 
everything  put  into  and  forming  part  of  a  building,  or  machinery  for 
manufacturing  purposes,  and  essential  to  the  manufactor\-,  is  part  of 
the  freehold  ;  the  wheels  of  a  mill,  the  stones  and  even  the  bolting 
cloth,  are  parts  "of  the  mill  and  of  the  freehold,  and  cannot  be  levied 
upon  as  personal  property."  In  Farrar  v.  StacJcpole,  6  Greenleaf, 
154,  it  was  held  tliat  things  personal  in  their  nature,  but  fitted  and  pre- 
pared to  be  used  with  real  estate,  and  essential  to  its  beneficial  enjoy- 
ment, being  on  the  land  at  the  time  of  its  conveyance  by  deed,  pass 
with  the  realt}',  and  that,  by  the  conveyance  of  a  saw-mill  with  the  ap- 
purtenances, the  mill  chain,  dogs  and  bars,  being  in  their  appropriate 
places  at  the  time  of  the  conveyance,  passed  to  the  grantee.  In  Far- 
ris  V.  Walker,  1  Bailey  (S.  C),  540,  it  was  held  that  a  cotton  gin  at- 
tached to  the  gears  in  the  gin  house,  on  a  cotton  plantation,  passed  by 
a  conveyance  of  the  land.  See,  also.  Union  Bank  v.  Emerson,  15 
Mass,  152;  Fryat  &  Campbell  v.  The  Sullivan  Co.,  5  Hill,  116; 
Bringholff  v.  Manzenmaier,  20  Iowa,  513;  Ottumica  Woollen  Mill 
Co.  V.  Hawley,  44  Iowa,  57  ;  Miller  v.  Plumb,  6  Cowen,  6G5  ;  Wad- 
leicjh  V.  Janvrin,  41  N.  H.  503;  Powell  v.  Monson  &  Brimford  Man'fg 
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Co.,  3  Mason,  459  ;  Corliss  v.  McLagin,  29  Me.  115;  Trull  v.  Fuller, 
28  Me.  545. 

The  rule  is  the  same  whether  the  sale  is  M^  the  owner  or  by  a  public 
officer  under  the  law.  Price  v.  Brayton,  19  Iowa,  309  ;  Farrar  v. 
Chariffetete,  5  Denio,  527. 

Without  entering  upon  the  hopeless  task  of  citing  and  reconciling  all 
the  decisions  upon  this  very  vexed  question  of  fixtures,  we  are  clearly 
of  opinion  that  under  the  facts  found  by  the  court  in  this  case,  the 
smutter  must,  as  to  a  purchaser  without  notice,  be  regarded  as  consti- 
tuting a  part  of  the  realty.  Affirmed.^ 
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The  opinion  of  the  court  was  delivered  by 

Reed,  J.^  The  facts,  then,  present  the  bare  question:  "What  is  the 
position  of  a  mortgagee  of  real  estate  into  which  mortgaged  chattels 
have  become  incorporated  by  the  act  of  the  mortgagor,  subsequent  to 
the  execution  of  the  real  estate  mortgage  ? 

The  elementary  rule  of  the  common  law  was  quicquid  plantatur 
solo  solo  cedit.  It  may  be  stated,  as  a  rule  of  great  antiquity,  that 
whatever  is  affixed  to  the  soil  becomes,  in  contemplation  of  law,  a  part 
of  it,  and  is,  consequently,  subjected  to  the  same  riglits  of  property  as 
the  soil  itself.  Broom's  Maxims,  268.  But  many  exceptions  have 
become  engrafted  upon  this  rule. 

"  The  law  of  fixtures,"  says  Kent,  "  is  in  derogation  of  the  original 
rule  of  common  law  which  subjected  everything  affixed  to  the  freehold 
to  the  law  governing  the  freehold,  and  it  has  grown  into  a  system  of 
judicial  legislation,  so  as  almost  to  render  the  right  of  removal  of  fix- 
tures a  general  rule  intsead  of  being  an  exception."  2  Kent's  Com. 
343. 

The  question  whether  property  is  or  is  not  a  fixture  arises  most 
frequently  between  the  tenant  of  a  particular  estate  and  those  in 
reversion  or  remainder.  As  between  tliese  parties  it  is  held,  by  a  well- 
settled  line  of  cases,  that  the  intention  of  tlie  tenant  making  tlie 
annexation  is  one  of  tlie  three  tests  to  be  resorted  to  in  ascertaining 

1  Contra,  see  Tlill  v.  Seu-nhl,  53  Pa.  271 ;  Hendij  v.  Dinkerhoff,  67  Cal.  3. 

2  A  part  of  the  opinion  is  omitted. 
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tlie  nature  of  the  property.  It  is  equally  well  settled  that,  in  instances 
aside  from  those,  the  mental  attitude  of  the  person  making  the  annexa- 
tion cannot  modify'  the  legal  effect  resulting  from  an  incorporation 
into  the  realt}'  of  that  which  was  personal  propert}'.  Thus  a  structure 
erected  on  the  land  of  another  will  liecome  the  property  of  the  owner 
of  the  land,  although  built  with  a  view  of  enforcing  an  adverse  right  in 
the  land.  Sudbury  v.  Jones,  8  Cush.  184  ;  Lee  v.  Misdon,  7  Taunt. 
188;  Wilde  v.  Waters,  16  C.  B.  637;  Ooerton  v.  Willision,  31  Pa.  St. 
155. 

An  intent  existing  alone  in  the  mind  of  him  who  makes  the  annexa- 
tion, however,  differs  from  another  feature,  which  is  recognized  in  the 
cases  as  preserving  the  personal  character  of  the  property  annexed. 
That  feature  consists  in  the  existence  of  a  mutual  agreement,  express 
or  implied,  between  the  owner  of  the  real  estate  and  the  chattels,  in 
respect  to  the  manner  in  which  chattels  shall  be  regarded  after  their 
annexation.  Such  an  agreement  seems  to  be  entirely  efficacious  in 
preserving  the  personal  character  of  the  annexed  chattels  as  between 
the  parties  thereto.  Po2?e  v.  Ski/iJcle,  16  Vr.  39  ;  Harlan  v.  Harlan, 
28  Pa.  St.  303  ;  Ewell  on  Fix.  66. 

This  rule,  which  seems  simple  enough  when  applied  to  a  cause  arising 
between  the  respective  real  and  chattel  owners,  becomes  more  difficult 
of  application  when  the  rights  of  persons  other  than  these  owners  are 
involved.  The  additional  question  then  arises,  how  far  such  an  agree- 
ment between  these  parties  can  affect  purchasers,  mortgagees,  or  judg- 
ment creditors  of  the  owner  of  the  real  estate  on  the  one  hand,  or  of 
the  chattels  on  the  other  hand.  The  courts  of  New  York  have  accorded 
to  an  agreement  between  the  owner  of  land  and  one  owning  or  having 
an  interest  in  annexed  chattels,  ver}'  great  efflcacv.  Those  courts  hold 
that  such  an  agreement  is  valid,  not  only  against  a  prior  mortgagee 
of  the  land,  but  also  against  a  subsequent  mortgagee  or  purchaser 
without  notice.  In  the  case  of  Tifft  v.  Horton,  53  N.  Y.  377,  it  was 
held  that  neither  a  precedent  nor  a  subsequent  mortgagee  of  real  estate 
can  claim  propert}'  which  has  been  annexed  to  the  mortgaged  premises 
under  an  agreement  between  the  owner  of  the  fee  and  the  owner  of  the 
chattels,  to  the  effect  that  the  latter  shall  remain  personalt}".  In  Ford 
V.  Cohh,  20  N.  Y.  344,  it  was  held  that  a  duly  filed  chattel  mortgage 
upon  iron  salt-kettles  and  an  iron  arch-piece  preserved  their  chai-acter 
as  chattels  even  against  the  subsequent  purchaser  of  the  land,  to  which 
land  the  owner  had  annexed  the  chattels.  So  the  rule  in  New  York 
Bcems  settled  that  such  an  agreement  will  affect  not  only  the  parties  to 
it,  but  all  prior  and  subsequent  interests  in  the  realty. 

The  supreme  court  of  Massachusetts  has  taken  a  different  view  of 
the  force  of  such  an  agreement.  In  Pierce  v.  George,  108  Mass.  78,  a 
chattel  mortgage  was  given  on  machinery  which  the  mortgagee  knew 
was  to  be  annexed  to  real  propertv,  and  after  it  had  been  annexed,  a 
mortgage  was  given  on  the  realty,  and  it  was  held  that  the  real  estate 
mortgagee  could  hold  the  machines  as  a  part  thereof.     In  the  case  of 
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Hunt  V.  Bay  State  Iron  Co.,  97  Mass,  279,  a  question  arose  in  respect 
to  the  effect  of  such  an  agreement  between  the  owner  of  iron  rails  and 
a  raih-oad  company  which  purcliased  tliem.     The  query  was  wlielher 
the  agreement  would  preserve  the  character  of  the  rails  as  chattels, 
after 'they  had  been   affixed  to  the   road-bed,  as  against  a  previous 
mortgagee  of  the  road  or  a  subsequent  purchaser  without  notice.     It 
was  held  that  the  agreement  to  which  they  were  not  parties  could  affect 
neither  purchasers  nor  prior  mortgagees,   and,  as  to  them,  the  rails 
became  real  estate.     So,  in  the  supreme  court  of  Iowa,  in  StiUni'm  v. 
Flenniken,  58  Iowa,  450,  it  was  held  that  such  an  agreement  would  not 
affect  the  rights  of  a  purchaser  of  real  estate  at  a  judicial  sale.     It  may 
be  remarked  that  the  New  York  cases  seem  to  be  in  confusion  as  to 
-whether  the  existence  of  a  chattel  mortgage  upon  the  personalty  at  the 
time  of  the  annexation  by  the  mortgagor  amounts  to  an  agreement 
that  the  chattel  shall  remain  such.     The  case  of  Voorhees  v.  McGianis, 
48  N.  y.  278,  holding  that  it  did  not  amount  to  an  agreement,  is  appar- 
ently recognized  in  Tifft  v.  Horton,  supra,  and  left  in  doubt  in  the  last 
case  of  Sisson  v.  Hibhard,  lb  N.  Y.  542.     I  do  not  regard  this  ques- 
tion as  material  in  the  present  cause,  from  the  standpoint  whence  I 
view  it,  nor  do  I  think  it  essential  to  follow  the  doctrine  of  those  cases 
which  give  to  the  agreement  the  greatest  force  in  preserving  the  chattel 
character  of  the  property,  or  of  those  cases  which  concede  to  the  act 
of  annexation    the   greatest   force   in   transforming  the  chattels  into 
realty.     Whether  the  chattel  mortgage  in  the  present  cause  was  regis- 
tered or  unregistered,  it,  as  between  the  parties  thereto,  created  a  lien 
in  favor  of  the  mortgagee  upon  the  engines  and  machinery  mortgaged. 
The  interest  of  the  mortgagee  of  the  chattels  as  well  as  that  of  the 
l)rior  mortgagee  of  the  real  estate,  under  the  doctrine  respecting  mort- 
gages, both  real  and  personal,  which  obtains  in  this  State,  were  mere 
securities.      WoodskLe  v.  Adams,  11  Yr.  417. 

The  inquiry  naturally  arises  how  far  this  lieu  of  the  chattel  mort- 
o-agee  can  be  preserved  after  the  annexation. 

ft  will  be  observed  that  the  question  now  presented  differs  radically 
from  that  which  would  have  arisen,  had  the  real  estate  mortgage  been 
executed  subsequent  to  the  annexation  of  the  chattels.  As  between  a 
lienor  who  consents  to  have  the  subject-matter  of  his  lien  transmuted 
into  a  shape  by  which  subsequent  purchasers  and  mortgagees  are  liable 
to  be  subjected  to  deceptive  dealings,  there  seems  to  be  no  equitable 
ground  upon  which  the  lien  should  be  recognized  against  an  innocent 
subsequent  mortgagee  or  purchaser  for  value.  The  entire  spirit  of  our 
registry  acts  is  opposed  to  the  notion  that,  in  such  a  juncture  of  affairs, 
the  real  estate  purchaser  would  not  be  regarded  as  a  bona  Jide  pur- 
chaser against  whom  the  chattel  mortgage  would  be  void.  But,  as 
already  observed,  the  real  estate  mortgagees,  in  the  present  case,  held 
their  lien  before  the  attachment  to  the  realty  of  the  mortgaged  chattels. 
It  is  true  that  by  force  of  the  annexation  they  would  become  subjected 
to  the  lien  of  the  real  estate  mortgage  al)solutely,  unless  the  lien  of  the 
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chattel  mortgagee  intervenes.  Any  property  belonging  to  the  mort- 
gagor, which  he  chooses  to  annex  to  the  mortgaged  premises,  becomes 
reaUy.  But  it  is  difficnlt  to  perceive  any  equitable  ground  upon  which 
the  property  of  another,  wliich  the  mortgagor  annexes  to  the  mort- 
gaged premises,  should  inure  to  the  benefit  of  a  prior  mortgagee  of  the 
realt}'.  The  real  estate  mortgagee  had  no  assurance  at  the  time  he 
took  his  mortgage  that  there  would  be  an}-  accession  to  the  mortgaged 
property.  He  ma}'  have  believed  that  there  would  be  such  an  acces- 
sion, but  he  obtained  no  right,  by  the  terms  of  his  mortgage,  to  a  lien 
upon  anything  but  the  property  as  it  was  conditioned  at  the  time  of  its 
execution.  He  could  not  compel  the  mortgagor  to  add  anything  to  it. 
So  long  therefore  as  he  is  secured  the  full  amount  of  the  indemnity 
which  he  took,  he  has  no  ground  for  complaint.  There  is  therefore  no 
inequity  towards  the  prior  real  estate  mortgagee,  and  there  is  equity 
toward  the  mortgagee  of  the  chattels,  in  protecting  the  lien  of  the 
latter  to  its  full  extent  so  far  as  it  will  not  diminish  the  original 
security  of  the  former.  As  already  remarked,  the  real  estate  mort- 
gagee is  entitled  to  any  annexation  made  b}'  his  mortgagor  of  his  own 
property,  but  is  not  entitled  to  the  propert}'  of  others.  The  property 
of  the  mortgagor  in  these  chattels,  when  he  made  the  annexation,  was 
an  equit}'  of  redemption.  So  far  as  this  interest  had  a  value  it  became 
subjected  to  the  lien  of  the  prior  real  estate  mortgagee,  but  the  value  of 
his  interest  was  the  value  of  the  property  subjected  to  the  lien. 

The  supreme  court  of  the  United  Slates  has  enunciated  a  rule  which 
I  regard  as  analogous  to  the  one  now  propounded.  It  is  in  respect  to 
the  acquisition  of  property  by  a  railroad  company  which  has  already 
given  a  mortgage  upon  its  road  and  franchises  and  upon  future  acquired 
propert}'.  The  doctrine  announced  is,  that  the  mortgage  attaches  itself 
to  the  property  in  the  condition  in  which  it  comes  to  the  mortgagors 
hands.  In  the  language  of  Justice  Bradley,  in  the  case  of  United 
States  V.  I^ew  Orleans  R.  R.  Co.,  12  Wall.  362,  it  only  attaches  to 
such  interest  as  the  mortgagor  acquires,  and  if  he  purchase  property 
and  give  a  mortgage  for  the  purchase-money  the  deed  which  he  receives 
and  the  mortgage  which  he  gives  are  regarded  as  one  transaction,  and 
no  general  lien  impending  over  him,  whether  in  the  shape  of  a  general 
mortgage  or  judgment  or  recognizance,  can  displace  such  mortgage  for 
purchase-money.  This  rule  was  followed  in  Fosdick  v.  Schall,  99 
U.  S.  235.  It  is  true  that,  in  the  opinions  in  these  cases,  there  is  a 
statement  that  the  rule  would  be  different  if  the  articles  upon  wiiich  the 
lien  existed  became  incorporated  into  the  road  itself.  Instances  may 
be  imagined  where  the  exception  so  indicated  would  be  proper. 
Where  the  articles  are  of  such  a  character  that  their  detachment  would 
involve  the  dismantling  of  an  important  feature  of  the  realty,  their 
annexation  might  well  be  regarded  as  an  abandonment  of  the  lien  by 
him  who  impliedly  assented  to  the  annexation.  Shingles,  lumber, 
brick  to  be  used  in  a  building,  railroad  iron  or  ties  to  be  used  in  con- 
structing a  railroad,  are  apparent  samples  of  such  a  class  of  chattels. 
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I  am  not  prepared  to  say,  however,  that  even  in  such  instances  there 
ma}-  not  be  an  equitable  method  of  awarding  to  a  prior  mortgagee  of 
the  realty  all  his  rights,  wliile  i)rcscrving  in  some  degree  the  interest 
of  the  lienor  of  the  chattels.  For,  in  my  view,  the  equitable  way  of 
dealing  with  the  property  is,  to  preserve  the  right  of  the  prior  real 
estate  mortgagee  to  the  same  degree  of  security  which  he  would  have 
enjoyed  had  the  property  remained  as  when  mortgaged  The  preser- 
vation of  that  right  in  its  full  measure  would,  in  some  instances,  be  en- 
tirely inconsistent  with  the  recognition  of  an}-  remaining  adverse  right 
in  an  indistinguishable  portion  of  the  realty.  The  question  involves 
merely  the  practical  application  of  equitable  principles  to  the  diverse 
interests.  I  regard  the  case  above  cited  as  relevant,  because  I  see  no 
greater  legal  difficulty  in  preserving  the  lien  upon  property  which 
would  otherwise  become  subjected  absolutely  to  the  lien  of  a  prior  real 
estate  mortgage  b}'  way  of  accretion  or  estoppel,  than  if  it  became 
subject  to  such  mortgage  by  an  express  agreement  that  the  mortgage 
should  cover  after-acquired  property. 

In  the  practical  application  of  the  equitable  rule  that  the  lien  on 
the  chattels  must  give  way  to  the  previous  lien  upon  the  real  property 
in  the  degree  already  indicated,  there  is  no  difficulty  where  the  annexed 
chattels,  as  in  the  present  case,  are  a  distinguishable  and  separal)le 
part  of  the  realty.  If  the  detachment  of  the  articles  so  annexed  will 
occasion  no  damage  to  the  realty,  then  the  lien  upon  them  can  be 
enforced  in  the  same  degree  as  if  they  had  remained  chattels.  If  the 
detachment  would  occasion  some  diminution  in  the  value  of  the  freehold, 
as  it  would  have  stood  had  the  attachment  not  been  made,  then  the 
depreciation  must  first  be  made  whole  to  the  real  estate  mortgagee 
before  the  right  of  the  chattel  mortgagee  can  be  recognized.  So  far 
as  appears,  in  the  present  case  there  can  be  no  appreciable  injury  to 
the  realty  occasioned  by  the  removal  of  the  engines  and  chattels. 

It  is  perceived  that  the  view  above  indicated  does  not  rest  upon  an 
agreement  which  preserves  the  chattel  nature  of  the  engines.  It  rests 
upon  an  equitable  preservation  of  the  lien  upon  chattels  after  the}-  are 
transmuted  into  realt}'.  The  limitation  upon  the  otherwise  legal  effect 
of  the  annexation,  is  merely  to  this  extent.  The  mortgagor's  interest 
in  the  chattels  is  not  relieved  from  the  legal  result  arising  from  tlie 
annexation.  If  an  engine  worth  $10,000  is  attached  by  the  mortgagor 
of  land  so  as  to  become  a  part  of  the  land,  I  see  no  reason  why  it 
should  retain  its  character  as  personaltv  because  there  happens  to  be 
a  previous  chattel  mortgage  upon  it  for  SoOO.  The  equity  of  redemp- 
tion is  covered  by  the  prior  real  estate  mortgage. 

This  view  may  lead  to  an  inquiry,  when  the  occasion  arises,  whether 
such  annexation  will  cause  a  modification  of  the  legal  remedv  of  the 
chattel  mortgagee.  It  may  also,  where,  as  in  this  case,  only  a  part  of 
the  chattels  covered  by  one  chattel  mortgage  are  annexed,  call  for  a 
marshalling  of  securities  for  the  purpose  of  ascertaining  whether  the 
portion  annexed  is  still  liable  for  any  or  what  portion  of  the  sum  still 
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due  upon  the  chattel  mortgage.  When,  however,  as  seems  to  be 
probable  in  this  case,  the  total  it}-  of  the  mortgaged  chattels  will  be 
needed  to  answer  the  claims  secured,  the  application   of  the  rule  is 

simple. 

The  conclusion  is  that  the  decree  below  should  be  reversed,  and  the 
cause  remitted  to  the  court  of  chancer}-.  If  it  there  appears  that  the 
equit}-  of  redemption  in  the  chattels  is  valueless,  that  court  can  ex- 
clude them  from  the  sale  under  the  foreclosure  decree.  If  it  appears 
that  there  is  some  valuable  interest  in  the  equity  of  redemption,  the 
court  can  then  either  confine  the  sale  to  that  interest  so  far  as  the  sale 
concerns  these  chattels,  or  can  order  them  to  be  sold  absolutely  and 
leave  the  rights  which  the  parties  have  in  them  to  be  adjusted  in 
making  a  disposition  of  the  money  arising  from  the  sale.^ 
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Court  of  Appeals  of  New  York.    1888. 

{Reported  108  iV.  Y.  217.] 

Appeals  from  orders  of  the  General  Term  of  the  Supreme  Court  in 
the  second  judicial  department,  made  May  14,  1885,  which  reversed 
judgments  in  favor  of  plaintiffs,  entered  upon  decisions  of  the  court 
on  trial  at  Special  Term. 

These  actions  were  brought  to  foreclose  two  purchase-money  mort- 
gages executed  by  defendant  Cooney  upon  certain  premises  situate  in 
Queens  County. 

There  was  attached  to  the  premises  at  the  time  of  the  sale  and  con- 
veyance by  the  mortgagees  and  the  execution  of  the  mortgage  the 
plant  and  machinery  of  two  marine  railways,  the  use  of  which  had  been 
abandoned.  The  controversy  was  as  to  these  fixtures,  of  which  de- 
fendant Post  claimed  to  be  the  owner.  The  negotiations  for  the  pur- 
chase were  between  plaintiffs  and  one  Carroll,  the  conveyance  was 
made  to  Cooney  as  the  nominee  of  Carroll.  Defendant  Post  claimed 
that  he  advanced  the  money  to  complete  the  cash  payment  required  by 
the  contract  of  purchase  under  the  understanding  and  oral  agreement  of 
all  the  parties  that  he  should  have  the  title  to  said  plant  and  machinery 
and  the  right  to  remove  them  at  any  time  from  the  premises. 

Further  facts  appear  in  the  opinion. 

C.  EUiott  Minor  for  appellants. 

Prescott  Hall  Butler,  for  respondent. 

Andrews,  J.  The  question  whether  the  defendant  Post  acquired 
title  to  the  plant  and  machinery  of  the  marine  railways  embraced  in  the 

1  German  Savgs.  Sj-  Loan  Sac.  v.  Weber,  16  Wash.  95 ;  HnrxthnVs  Ex'x  v.  ffurx- 
that's  Heirs,  45  W.  Va.  584  ;  Northwestern  Mut.  Life  Ins.  Co.  v.  George,  77  Minn.  319, 
ace      See  BinUey  v.  Forkner,  117  Ind.  176. 
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plaintiffs'  mortgage,  as  security  for  the  S6,200  paid  by  him  to  the 
plaintiffs  at  the  request  of  Carroll,  to  enable  the  latter  to  complete 
the  first  payment  on  the  contract  with  the  plaintiffs  for  the  purchase 
of  the  land,  does  not  depend  upon  the  character  of  the  property, 
whether  real  or  personal,  when  placed  upon  the  mortgaged  premises. 
There  can  be  little  doubt,  however,  that  the  machinery,  shafting, 
rollers  and  other  articles  became  as  between  vendor  and  vendee,  and 
mortgagor  and  mortgagee,  fixtures  and  a  part  of  the  realty.  (McEae 
V.  Ce)itral  Nat.  B'k,  66  N.  Y.  489.)  But,  as  by  agreement,  for  the 
purpose  of  protecting  the  rights  of  vendors  of  personalty,  or  of 
creditors,  chattels  may  retain  their  character  as  chattels,  notwith- 
standing their  annexation  to  the  land  in  such  a  way  as  in  the  absence 
of  an  agreement  would  constitute  them  fixtures  {Ford  v.  Cobb, 
20  N.  Y.  344;  Sisson  v.  Hihbard,  75  id.  542),  so,  also,  it  would 
seem  to  follow,  that  by  convention,  the  owner  of  land  may  reimpress 
the  character  of  personalty  on  chattels,  which,  by  annexation  to  the 
land,  have  become  fixtures  according  to  the  ordinary  rule  of  law,  pro- 
vided only  that  they  have  not  been  so  incorporated  as  to  lose  their 
identity  and  the  reconversion  does  not  interfere  with  the  rights  of 
creditors  or  third  persons.  The  plant  and  machinery  in  question  were 
personal  property  when  placed  on  the  land,  and  the  only  issue  pre- 
sented is,  did  the  plaintiffs  agree  with  Post  that  he  might  take  the  title 
to  the  plant  and  machinery  for  his  security,  free  of  the  mortgage,  and 
remove  them  at  any  time  from  the  mortgaged  premises,  thereby  reim- 
pressing  the  property  with  the  character  of  personalty.'  In  determin- 
ing this  question  it  does  not  seem  to  us  to  be  very  material  to  inquire 
whether  the  deed  from  the  plaintiffs  to  Cooney  (the  nominee  of  Carroll), 
and  the  mortgage  back  embraced,  or  was  intended  to  embrace,  the 
plant  and  machinery.  Post  was  not  a  party  to  the  instruments  and  is 
not  concluded  by  them.  The  rights  of  Post  depend  wholly  upon  his 
agreement  with  the  plaintiffs,  and  if  they  received  his  money  upon  the 
agreement  that  he  should  have  the  plant  and  machinery,  with  the  right 
to  remove  them  without  restriction  as  to  time,  the  agreement  was  valid 
although  by  parol,  and  even  if  it  contradicts  the  legal  import  of  the 
mortgage,  it  being  an  agreement  between  different  parties,  it  is  not 
within  the  rule  which  forbids  parol  evidence  to  contradict  a  written 
instrument.  The  only  point  of  disagreement  between  the  parties  relates 
to  a  restriction  alleged  to  have  been  placed  on  the  time  within  which 
Post  should  exercise  the  right  of  removal.  The  plaintiffs  concede  that 
the  right  of  removal  was  given  to  Post,  but  they  allege  that  it  was 
subject  to  the  limitation  that  the  right  should  be  exercised  before  any 
proceedings  were  taken  to  foreclose  the  mortgage.  The  defendant  on 
the  other  hand  claims  that  the  right  was  unrestricted  and  absolute. 
The  paper  executed  by  the  plaintiffs  on  the  closing  of  the  transaction 
contains  the  restriction  claimed  by  the  plaintiffs.  But  we  think  the 
evidence  sustains  the  contention  of  the  defendant,  that  the  paper  was 
not  delivered  to  or  accepted  by  him,  and  that  he  had  no  knowledge  of 
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its  contents.  The  question  of  fact,  therefore,  depends  upon  the  other 
evidence  bearing  upon  tlie  actual  agreement.  It  would  not  be  useful 
to  state  tlie  evidence  in  detail.  It  is  sufficient  to  say  that  after  a  care- 
ful examination  of  the  testiraon}',  we  have  reached  the  conclusion  that 
the  claim  of  the  defendant  is  most  consistent  with  the  conceded  facts 
and  is  supported  by  a  preponderance  of  evidence. 

The  orders  of  the  General  Term  should,  therefore,  be  affirmed,  and 
judgments  absolute  directed  in  accordance  with  the  stipulations. 

All  concur.  Judgments  accordingly} 
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Court  of  Appeal.     1896. 

[Reported  [1897]  1  Ch.  182.] 

This  was  an  appeal  from  a  decision  of  Kekewich  J.  upon  a  motion 
to  restrain  the  defendant  from  selling  or  disposing  of  to  an\'  person 
other  than  the  plaintiff  an  11-horse-power  Stockport  gas  engine,  erected 
at  the  South  Coast  Steam  Saw  Mills,  Worthing,  lately  in  the  occupation 
of  J.  G.  King,  the  hirer  of  the  engine  from  the  plaintiff.  The  defend- 
ant claimed  as  mortgagee  of  the  saw  mills  to  be  entitled  to  the  engine 
as  a  fixture.  On  the  hearing  of  the  motion,  it  appearing  that  negotia- 
tions were  pending  for  the  sale  of  the  mortgaged  premises,  a  sum  of 
bbl.  was  deposited  by  agreement  in  the  joint  names  of  the  plaintiff's 
and  defendant's  solicitors,  as  representing  the  value  of  the  engine,  to 
abide  the  result  of  the  motion,  which  was  to  be  treated  as  the  trial  of 
the  action.  Kekewich  J.  decided  that  the  defendant  was  entitled  to  the 
money.     The  plaintiff  appealed. 

The  facts  were  as  follows  :  — 

By  a  contract  in  writing  dated  January  7,  1895,  Hobson,  thereinafter 
called  the  owner,  let  to  King,  a  builder,  thereinafter  called  the  hirer, 
the  gas  engine  in  question  upon  what  is  known  as  the  hire  and  pur- 
chase system  for  the  purpose  of  being  fixed  upon  King's  land  at 
Wortlung,  of  which  King  was  the  owner  in  fee,  and  on  which  a  saw 
mill  had  been  erected.  By  clause  3  tlie  hirer  agreed  to  pav  the  owner 
for  the  hire  and  use  of  the  gas  engine  the  sum  of  18^.  before  delivery, 
and  the  sum  of  3^.  10s.  per  month  after  delivery  for  a  period  of  ten 
months.  Clause  4  provided  that  if,  daring  the  continuance  of  the  hir- 
ing, the  hi'-er  failed  to  pay  the  hire  or  any  pai-t  thereof  the  agreement 
should  forthwith  determine,  and  the  owner  should  be  at  liberty  to  repos- 
sess himself  of  and  to  remove  the  gas  engine,  and  the  hirer  should 
have  no  claim  whatever  against  the  owner,  either  for  money  he  had 
paid  for  the  use  of  the  gas  engine  or  for  any  damage  sustained  b}' 
reason  of  the  retaking  thereof.     By  clause  6  the  owner  agreed  that  at 

1  See  McFadden  v.  Allen,  1.3i  N.  Y.  489. 
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the  expiration  of  ten  months,  if  the  hirer  should  in  all  things  have 
performed  his  part  of  the  agreement,  the  rent  or  hire  named  in  clause 
3  s.hould  cease,  and  the  gas  engine  sliould  become  the  absolute  property 
of  the  hirer  on  the  further  payment  of  2>l.  Clause  7  provided  that  the 
agreement  sliould  not  be  construed  to  operate  in  any  wa}'  as  a  contract 
for  the  sale  of  the  gas  engine,  but  (jiily  as  an  arrangement  for  the  hire 
thereof,  and  unless  and  until  the  liiring  terminated  under  the  provisions 
of  clause  G  the  hirer  should  have  no  right  or  property  in  the  gas  engine 
at  law  or  in  equity-  save  as  bailee  thereof  for  hire. 

This  gas  engine,  as  was  known  to  flobson,  was  required  by  King  to 
drive  his  saw  mill,  and  the  wa}'  in  which  it  was  to  be  erected  and  was 
in  fact  erected  was  as  follows  :  In  the  first  place  a  bed  of  concrete  was 
prepared  in  which  were  embedded  two  iron  plates,  out  of  each  of  the 
four  outside  corners  of  which  an  iron  bolt  projected  upwards  in  a  ver- 
tical position,  having  a  screw  at  its  uppermost  end.  The  base-plate  of 
the  engine  was  fitted  with  four  holes,  one  at  each  outside  corner,  so 
that  when  the  engine  was  placed  in  position  upon  the  concrete  bed  the 
four  bolts  projected  through  the  four  holes  in  the  base  of  the  engine, 
and  nuts  were  then  screwed  down  tightly'  upon  the  tops  of  the  bolts, 
and  thus  the  engine  was  kept  in  position  and  prevented  from  rocking  and 
shifting,  as  it  would  have  done  if  merelv  placed  upon  the  concrete 
foundation  without  the  aid  of  the  projecting  bolts.  There  was  affixed- 
to  the  engine  when  delivered  to  King  a  plate  called  a  "  hire  plate," 
bearing  the  inscription,  "  This  engine  is  the  property  of  Wilfred 
Hobson,  80,  Queen  Victoria  Street,  E.  C." 

King  paid  some  of  the  monthly  instalments  to  Hobson  and  then  fell 
into  arrear,  and  he  never  completed  the  stipulated  payments  so  as  to 
become  the  owner  of  the  gas  engine  as  a  chattel. 

By  a  deed  of  transfer  and  further  charge  dated  Jul}'  24,  1895,  a 
mortgage  debt  of  400Z.  secured  on  King's  land  b}'  a  deed  dated  March 
26,  1894,  was  assigned  to  the  Rev.  Mr.  Gorringe,  and  King  and  his 
mortgagee  conveyed  to  him  the  land  in  question  (together  with  the  saw 
mill,  engine-house,  warehouses,  and  other  building  erected  thereon, 
and  the  fixed  machinery  and  fixtures)  in  fee  simple  to  secure  the  said 
sum  of  400/^.,  and  a  further  advance  of  200^.,  making  a  total  of  600/., 
subject  to  the  usual  proviso  for  redemption. 

On  January  17,  1896,  King  was  adjudicated  a  bankrupt,  and  in 
March,  1896,  the  mortgagee,  Mr.  Gorringe,  entered  and  took  possession 
of  the  mortgaged  premises,  together  with  the  gas  engine,  which  he 
found  in  its  place  as  before  mentioned. 

J.  Walton,  Q.  C,  and  Curtis  Price,  for  the  plaintiff. 

Warrington,  Q.  C,  and  Willoughhy  Williams,  for  the  defendant,  were 
called  upon  as  to  the  first  question  only. 

Dec.  19.  A.  L.  Smith  L.  J.  delivered  the  judgment  of  the  Court 
(Lord  Russell  of  Killowen  C.  J.,  Lindley  and  A.  L.  Smith  L.  JJ.).  He 
said  :  This  case,  thougli  small  as  to  tlie  amount,  raises  a  consiilor.ible 
question,  which  is  whether  a  mortgagee  of  land  in  fee,  when  he  enters 
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upon  the  mortgaged  premises,  can  take  possession  of  an  engine  whicli 
is  attached  to  the  soil  thereof  by  means  of  bolts  and  screws,  although 
the  engine  did  not  and  never  had  belonged  to  the  mortgagor,  but  to  a 
third  party. 

[The  Lord  Justice  stated  the  facts  substantially  as  above  set  out,  and 
continued  as  follows  :  — ] 

The  question  is  whether  Mr.  Gorringe  is  entitled,  under  the  above 
circumstances,  to  the  gas  engine.  It  is  not  disputed  that  he  is  entitled 
to  the  land  ;  but  the  plaintiff,  Mr.  Hobson,  denies  that  he  is  entitled  to 
the  giis  engine  upon  the  ground  that  it  had  never  become  King's,  and 
had  always  remained  a  chattel  belonging  to  him,  Hobson.  There  can 
be  no  doubt,  upon  a  mortgage  in  fee  of  the  land,  that,  as  between  the 
mortgagor  and  mortgagee,  the  mortgagee  is  entitled  to  all  fixtures 
which  may  be  upon  the  land,  whether  placed  there  before  or  after  the 
mortgage.  If  North  J.,  in  the  passage  in  his  judgment  which  has  been 
referred  to  in  Cumberland  Union  Banking  Co.  v.  Maryport  Hoeviatite 
Iron  and  Steel  Co.  [1892]  1  Ch.  425,  meant  to  hold  otherwise,  in  our 
opinion  he  was  in  error  ;  but  we  doubt  if  he  intended  so  to  hold.  The 
case  of  Gough  v.  Wood  &  Co.  [1894]  1  Q..B.  713,  decided  in  this  court, 
in  no  way  assists  the  plaintiff,  and  has  no  application  to  the  present 
case.  That  case  was  decided  solely  upon  the  ground  that  the  mort- 
gagee had  acquiesced  in  the  removal  by  the  mortgagor  during  his 
tenancy  of  trade  fixtures.  For  additional  confirmation  of  the  ratio 
decidendi  of  this  case  what  was  said  by  Lindley  L.  J.  and  by  Kay  L.  .1. 
in  tlie  case  of  the  Huddersjield  Banking  Co.  v.  Henry  Lister  &  Son 
[1895]  2  Ch.  273,  282,  286,  may  be  referred  to.  Even  if  in  the  pres- 
ent case  a  license  had  been  granted  by  Gorringe  to  King  to  remove  the 
gas  engine  during  the  continuance  of  a  term,  neitlier  of  which  condi- 
tions in  fact  existed,  Gorringe,  by  entering  and  taking  possession  of 
the  land  and  engine,  would  have  determined  such  licence. 

We  now  come  to  the  real  point  made  on  behalf  of  the  plaintiff,  Hob- 
son. It  is  this.  It  is  said  that  this  gas  engine  never  was  a  fixture, 
but  always  remained  a  chattel,  and  consequent!}"  never  passed  to  Gor- 
ringe as  mortgagee  of  the  land.  It  obviously  did  not  pass  to  him  as  a 
chattel  under  the  mortgage  to  him  of  "  fixed  machinery-,"  for,  if  a 
chattel,  it  ever  remained  Hobson's,  and  never  was  the  property  of  King  ; 
and  unless  Mr.  Gorringe  takes  the  engine  as  part  of  the  land  mort- 
gaged to  him  he  does  not  take  it  at  all.  Now,  leaving  out  of  consider- 
ation for  the  present  the  hire  and  purchase  agreement  of  January  7, 
1895,  there  is  a  sequence  of  authorities  which  establish  tliat  the  gas 
engine,  aflSxed  as  it  was  and  for  the  purpose  for  which  it  was  to  King's 
freehokl,  ceased  to  be  a  chattel  and  became  part  of  the  freehold.  Take 
first  of  all  the  case  of  Wiltsliear  v.  Cottrell  (1853)  1  E.  «fc  B.  674,  G8S. 
There  the  Court  of  Queen's  Bench  held  that  a  threshing  machine  fixed 
by  bolts  and  screws  to  posts  which  were  let  into  the  ground,  and  which 
machine  could  not  be  got  out  without  disturbing  some  of  the  soil, 
would  clearly  pass  under  a  conveyance  of  land  and  all  fixtures.     In  the 
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case  of  Mather  v.  Fraser  (1856)  2  K.  &  J.  536,  which  was  a  case 
between  tlie  assignees  of  a  mortgagor  and  mortgagees,  Page  Wood  V.  C. 
held  that  the  machiner}-  tixed  to  the  hind,  whether  by  screws,  solder,  or 
other  permanent  means,  passed  to  the  mortgagees.  Again,  in  Walmsley 
V.  Milne  (1859)  7  C.  B.  (N.  S.)  115,  which  was  a  case  between  a  mort- 
gagor and  mortgagee  in  fee,  the  Court  of  Common  Pleas  held  that  a 
steam  engine  and  boiler  and  other  implements  secured  by  bolts  and 
nuts  to  the  walls,  though  they  were  all  capable  of  being  removed  with- 
out injury  either  to  the  machinery  or  to  the  premises,  were  fixtures,  and 
passed  to  the  mortgagee  as  part  of  the  freehold.  In  CUmie  v.  Wood 
(1868)  L.  R.  3  Ex.  257,  which  was  a  case  between  mortgagor  and 
mortgagee  in  fee,  the  jury  found  that  an  engine  and  boiler  which  were 
used  for  sawing  purposes  (the  engine  being  screwed  down  to  planks 
u[)on  the  ground  and  the  boiler  being  fixed  in  the  brickwork)  were 
trade  fixtures,  had  been  so  fixed  for  their  better  use  and  not  to  improve 
the  inheritance,  and  that  they  were  removable  without  any  appreciable 
damage  to  the  freehold.  The  Court  of  Exchequer,  nevertheless,  held 
that  the  engine  and  boiler  passed  to  the  mortgagee,  and  this  judgment 
was  affirmed  by  the  Court  of  Exchequer  Chamber  (1869)  L.  R.  4  Ex. 
328,  Willes  J.,  who  delivered  the  judgment  of  the  Court,  stating  that 
the  reasons  for  a  tenant  with  a  limited  interest  being  allowed  to  re.nove 
trade  fixtures  were  not  applifable  to  the  owner  of  the  fee.  In  Long- 
hottom.  V.  Berry  (1869)  L.  R.  5  Q.  B.  123,  which  was  a  case  between 
assignees  of  a  mortgagor  and  mortgagees,  it  was  also  held  that  ma- 
chinery annexed  to  the  floor  of  a  building  in  a  "quasi-permanent 
manner"  by  means  of  bolts  and  screws  passed  to  the  mortgagees;  and 
in  Holland  v.  Hodgson,  L.  R.  7  C.  P.  328,  the  Exchequer  Chamber 
affirmed  Mather  v.  Fraser  (1856)  2  K.  &  J.  536,  and  Longhottom  v. 
Berry  (1869)  L.  R.  5  Q.  B.  123,  and  held  that  looms  attached  by  means 
of  nails  driven  through  holes  in  the  feet  of  the  looms  into  the  floors, 
which  attachment  was  necessary  to  keep  the  looms  steady  when  at 
work,  and  wliich  nails  could  be  drawn  easil}-  and  without  any  serious 
damage  to  the  flooring,  formed  part  of  the  realty,  and  passed  to  the 
mortgagee  in  fee.  If  there  had  been  in  this  case  nothing  but  the  exist- 
ing visible  degree  of  annexation  of  the  gas  engine  to  King's  freehold, 
and  tiie  known  object  for  which  such  annexation  had  taken  place,  the 
authorities  conclusively  establish  that  the  gas  engine  had  ceased  to  be 
a  cliattel,  and  had  become  part  of  the  freehold. 

But  it  was  argued  that  the  terms  of  the  hiring  and  purchase  agree- 
ment caused  this  engine  to  remain  a  chattel,  notwithstanding  its  annex- 
ation to  the  soil,  for  it  was  said  that  the  intention  of  the  parties  who 
placed  it  where  it  was  must  be  considered,  and  if  this  consideration 
showed  that  the  intention  was  that  the  chattel  was  not  to  be  a  fixture, 
though  actually  fixed  to  the  freehold,  it  still  remained  a  chattel.  In 
su|)port  of  this  argument  a  passage  in  the  judgment  of  Lord  Blackburn 
(then  Blackburn  J.),  when  delivering  tlie  judgment  of  the  Exchec]uer 
Chamber  in  Hdland  v.  Hodgson,  L.  R.  7  C.  P.  328,  was  quoted.     That 
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learned  judge,  when  dealing  with  what  were  or  were  not  fixtures,  says, 
L.  II.  7  C.  P.  335  :  "  Perhaps  the  true  rule  is,  that  articles  not  otherwise 
attached  to  the  land  than  by  their  own  weight  are  not  to  be  considered 
as  part  of  the  land,  unless  the  circumstances  are  such  as  to  show  that 
they  were  intended  to  be  part  of  the  land,  the  onus  of  showing  that 
they  were  so  intended  lying  on  those  who  assert  that  they  have  ceased 
to  be  chattels,  and  that,  on  the  contrary,  an  article  which  is  affixed  to 
the  land  even  slightly  is  to  be  considered  as  part  of  the  land,  unless 
the  circumstances  are  such  as  to  show  that  it  was  intended  all  along  to 
continue  a  chattel,  the  onus  lying  on  those  who  contend  that  it  is  a 
chattel."  The  question  in  each  case  is  whether  the  circumstances  are 
sufficient  to  satisfy  the  onus. 

It  is  said  on  behalf  of  the  plaintiff  that  the  hire  and  purchase  agree- 
ment shows  an  intention  on  Mr.  Hobson's  part,  as  also  on  King's  part, 
that  the  gas  engine  should  remain  a  chattel  until  King  had  paid  the 
stipulated  instalments,  which  he  never  did.  Now,  if  the  engine  had 
been  a  trade  fixture,  erected  by  King  as  tenant,  with  a  limited  interest, 
we  apprehend  that  when  affixed  to  the  soil,  as  it  was,  it  would  have 
become  a  fixture  —  i.  e.,  part  of  the  soil,  and  would  immediately  have 
vested  in  the  owner  of  the  soil,  subject  to  the  right  of  King  to  remove 
it  during  his  term.  "Such,"  says  Lord  Chelmsford,  in  Bain  v.  Brmid 
(187G)  1  App.  Cas.  762,  772,  ''is  the  general  law.  But  an  exception 
has  been  long  established  in  favour  of  a  tenant  erecting  fixtures  for  the 
purposes  of  trade,  allowing  him  the  privilege  of  removing  them  during 
the  continuance  of  the  term.  When  he  brings  any  chattel  to  be  used 
in  his  trade  and  annexes  it  to  the  ground  it  becomes  a  part  of  the  free- 
hold, but  with  a  power  as  between  himself  and  his  landlord  of  In-inging 
it  back  to  the  state  of  a  chattel  again  by  severing  it  from  the  soil.  As 
the  personal  character  of  the  chattel  ceases  when  it  is  fixed  to  the  free- 
bold,  it  can  never  be  revived  as  long  as  it  continues  so  annexed," 

It  seems  to  us  that  the  true  view  of  the  hiring  and  purchase  agree- 
ment, coupled  with  the  annexation  of  the  engine  to  the  soil  which  took 
place  in  this  case,  is  that  the  engine  became  a  fixture  —  i.  e.,  part  of  the 
soil  —  when  it  was  annexed  to  the  soil  by  screws  and  bolts,  subject  as 
between  Hobson  and  King  to  this,  that  Hobson  had  the  right  by  con- 
tract to  unfix  it  and  take  possession  of  it  if  King  failed  to  pay  him  the 
stipulated  monthly  instalments.  In  our  opinion,  the  engine  because  a  fix- 
ture —  i.  e.,  part  of  the  soil  —  subject  to  this  right  of  Hobson  which  was 
given  him  by  contract.  But  this  right  was  not  an  easement  created  by 
deed,  nor  was  it  conferred  by  a  covenant  running  with  the  land.  The 
right,  therefore,  to  remove  the  fixture  imi)osed  no  legal  obligation  on  any 
grantee  from  King  of  the  land.  Neither  could  the  right  be  enforced  in 
equity  against  any  purchaser  of  the  land  without  notice  of  the  right, 
and  the  defendant  Gorringe  is  such  a  purchaser.  The  plaintiff's  right 
to  remove  the  chattel  if  not  paid  for  cannot  be  enforced  against  the 
defendant,  who  is  not  bound  either  at  law  or  in  equity  by  King's  con- 
tract.    The  plaintiff's  remedy  for  the  price  or  for  damages  for  tlie  loss 
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of  the  chattel  is  b}'  action  against  King,  or,  he  being  bankrupt,   by 
proof  against  his  estate. 

This,  in  our  judgment,  is  sufficient  to  deterinine  this  case  in  favour 
of  the  defendant ;  but  as  another  point  has  been  stoull}'  argued  on  be- 
half of  tlie  pkiintiff,  we  will  deal  with  it.  It  is  said  that  the  intention 
that  the  gas  engine  was  not  to  become  a  fixture  might  be  got  out  of  the 
hire  and  purchase  agreement,  and,  if  so,  it  never  became  a  fixture  and 
part  of  the  soil,  and  it  was  said  that  the  case  of  Holland  v.  Hodgson^ 
L.  R.  7  C.  F.  328,  had  so  decided.  For  this  point  it  must  be  assumed 
that  such  intention  is  manifested  by  the  hiring  and  purchase  agree- 
ment, though,  as  before  stated,  we  think  it  is  not.  Now,  in  Hollcutd  v. 
Hodgson,  L.  R.  7  C.  P.  328,  Lord  Blackburn,  when  dealing  with  the 
"  circumstances  to  show  intention,"  was  contemplating  and  referring  to 
circumstances  which  showed  the  degree  of  annexation  and  the  object 
of  such  annexation  which  were  patent  for  all  to  see,  and  not  to  the 
circumstances  of  a  chance  agreement  tliat  might  or  might  not  exist 
between  an  owner  of  a  chattel  and  a  hirer  thereof.  This  is  made  clear 
by  the  examples  that  Lord  Blackburn  alludes  to  to  show  his  meaning. 
He  takes  as  instances  (a)  blocks  of  stone  placed  in  position  as  a  dry 
stone  wall  or  stacked  in  a  builder's  yard  ;  (h)  a  ship's  anchor  affixed  to 
the  soil,  whether  to  hold  a  ship  riding  thereto  or  to  hold  a  suspension 
bridge.  In  each  of  these  instances  it  will  be  seen  that  the  circumstance 
to  show  intention  is  the  degree  and  object  of  the  annexation  which  is 
in  itself  apparent,  and  thus  manifested  the  intention.  Lord  Blackburn 
in  his  proposed  rule  was  not  contemplating  a  hire  and  purchase  agree- 
ment between  the  owner  of  a  chattel  and  a  hirer  or  any  other  agree- 
ment unknown  to  either  a  vendee  or  mortgagee  in  fee  of  land,  and  the 
argument  that  such  a  consideration  was  to  be  entertained,  in  our  judg- 
ment, is  not  well  founded. 

It  was  further  argued  on  behalf  of  the  plaintiff  that  the  cases  of 
Wood  V.  Heivett,  8  Q.  B.  913,  and  of  Lancaster  v.  Uve,  5  C.  B.  (N.  S.) 
717,  showed  that  the  intention  of  the  parties  affixing  a  chattel  to  the 
soil  must  be  ascertained  when  considering  whether  a  chattel  is  or  is  not 
a  fixture  and  part  of  the  soil.  In  our  opinion  these  cases  do  not  show 
this,  and,  indeed,  if  they  did,  as  before  stated,  if  the  hire  and  purchase 
agreement  is  considered,  it  does  not  show  what  the  plaintiff  says  it 
does.  In  the  first  case  {Wood  v.  Heiveit,  8  Q.  B.  913,)  the  plaintiff,  a 
miller,  had  put  a  movable  hatch  which  worked  up  and  down  a  groove 
in  some  immovable  masonry  and  brickwork  upon  the  defendant's  land, 
and  had  so  used  it  for  years,  the  complaint  against  the  defendant  being 
that  he  had  pulled  up  and  taken  nway  the  hatch.  The  question  was 
whether  this  movable  hatch  remained  the  plaintiff's  or  had  become  the 
property  of  the  defendant.  The  jury  found  that  this  hatch  remained 
the  property  of  the  plaintiff,  and  the  Court  in  banco  held,  as  we  read 
the  case,  that  the  jury  were  well  warranted  in  finding  that  between  the 
plaintiff  and  the  defendant  the  former  had  become  entitled  to  have  the 
hatch  which  was  his  own  property  standing  in  the  soil  of  the  defend- 
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ant;  in  other  words,  that  it  might  be  inferred  that  the  plaintiff  had  ac- 
quired an  easement  of  having  his  hatch  on  the  defendant's  land,  and 
could,  therefore,  sue  for  interference  therewith.  There  was  no  question 
in  that  case  between  a  mortgagee  and  a  third  party.  In  tlie  second 
case  {Lancaster  v.  Eve,  5  C.  B.  (N.  S.)  717),  the  plaintiff,  who  was  a 
wharfinger,  many  years  before  the  action  was  brought,  had  driven  a  pile 
into  the  bed  of  the  Tliames,  which  was  the  property  of  the  Crown,  fur 
the  purpose  of  carrying  on  the  necessary  business  of  his  wharf,  and  for 
3'ears  and  years  had  used  this  pile  without  interruption  by  any  one  until 
the  defendant's  barge,  by  reason  of  the  negligence  of  the  defendant's 
servant,  ran  against  it  and  carried  it  away.  The  ponit  taken  by  the 
defendant  was  that  the  pile  had  been  affixed  to  and  formed  part  of  the 
bed  of  the  river,  which  was  not  the  property  of  the  plaintiff,  and  that, 
therefore,  he  could  maintain  no  action  for  injury  thereto  ;  but  the  Court 
held  that,  as  between  the  plaintiff  and  the  Crown,  it  ought  to  be  in- 
ferred tliat,  although  the  pile  had  been  affixed  in  the  soil  of  the  river, 
yet  it  was  so  affixed  by  agreement  between  the  plaintiff  and  the  Crown 
that  the  former  should  have  an  easement  over  the  Crown's  property  so 
a^  to  be  able  to  use  the  pile  necessary  for  carrying  on  the  business  of 
the  plaintiff's  wharf.  This  is  the  point  decided,  though  there  aie,  as 
has  been  pointed  out,  some  isolated  passages  as  to  the  intention  of 
persons  when  affixing  a  chattel  to  the  soil.  That  the  plaintiff  had  a 
cause  of  action  in  some  form  or  other  against  the  defendant  cannot  be 
denied  ;  but  if  the  case  decided,  as  it  is  argued  it  did,  that  the  pile 
remained  a  chattel  we  do  not  agree  with  it.  That  a  person  can  agree 
to  affix  a  chattel  to  the  soil  of  another  so  that  it  becomes  part  of  that 
other's  freehold  upon  the  terms  that  the  one  shall  be  at  liberty  in  certain 
events  to  retake  possession  we  do  not  doubt,  but  how  a  de  facto  fixture 
becomes  not  a  fixture  or  is  not  a  fixture  as  regards  a  purchaser  of  land 
for  value  without  notice  by  reason  of  some  bargain  between  the  affisers 
we  do  not  understand,  nor  has  any  authorit}'  to  support  this  contention 
been  adduced.  For  the  above  reasons  in  our  judgment  the  gas  engine 
became  affixed  to  and  was  part  of  King's  freehold,  and  thus  passed  to 
Mr.  Gorringe  as  mortgagee  in  fee  of  King's  land. 

The  point  made  upon  the  hire  plate  on  the  gas  engine  when  delivered 
comes  to  nothing,  for  it  is  no  more  than  an  indication  of  what  the  agree- 
ment was  between  Hobson  and  King,  and  as  there  is  no  evidence 
whatever  that  Mr.  Gorringe  was  ever  made  aware  of  it,  it  cannot  affect 
his  right  as  mortgagee  in  fee  of  King's  land. 

In  our  judgment  Kekewich,  J.  was  right  when  he  gave  judgment  as 
he  did  for  the  defendant,  and  this  appeal  must  be  dismissed  with  costs. ^ 

1  See  Cumberland  Bkfj.  Co.  v.  Mart/port  Co.,  [1892]  1  Ch.  415,  followed  in  Gough 
T.  Wood,  [1894]  1  Q.  B.'713;  15  Law  Qu.  Rev.  165. 
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SHOEMAKER  v.  SIMPSON. 
Supreme  Court  of  Kansas.     1876. 

\_Reported  16  Kan.  43.] 

Replevin  for  twent^'-six  bars  of  rjiilroad  iron,  brought  by  Shoemaker, 
Miller  &  Co.  as  plaintiffs,  against  Wm.  A.  Simpson.,  and  two  others. 
The  opinion,  infra,  contains  a  full  statement  of  the  facts  and  proceedings. 
Trial  b}'  the  court,  without  a  jury,  at  the  June  Term,  1871.  Findings 
and  judgment  in  favor  of  the  defendants,  and  plaintiffs  bring  the  case 
here  for  review. 

J.  P.  Usher,  for  plaintiffs. 

Nelson  Cohb,  W.  W.  Nevison,  and  S.  A.  Rigffs,  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Valentine,  J.  This  was  an  action  of  replevin  brought  by  Shoe- 
maker, Miller  &  Co.  against  Wm.  A.  Simpson  and  others,  for  the  re- 
coverj-  of  twent\--six  bars  of  railroad  iron.  The  facts,  stated  briefly, 
are  substantially  as  follows  :  Originally  Shoemaker,  Miller  &  Co.  owned 
a  large  lot  of  railroad  iron  (including  said  twenty-six  bars)  at  the  stale 
line,  near  Wyandotte.  They  intended  to  use  said  iron  in  building  a 
railroad,  which  they  had  previously  agreed  to  build  for  the  Kansas  Pa- 
cific Railway  Company  (then  Union  Pacific  Railway  Company,  P^astern 
Division),  from  Junction  City,  westwardly.  They  employed  said  Kan- 
sas Pacific  Railway  Company  to  transport  said  iron  from  the  state  line 
westwardly  to  the  place  where  they  expected  to  use  it.  At  the  same 
time  William  A.  Simpson  (one  of  the  defendants)  owned  certain  town 
lots  in  the  city  of  Lawrence,  on  the  north  side  of  the  Kansas  river,  and 
between  the  said  river  and  the  Kansas  Pacific  Railway.  Previously  a 
railroad  track  had  been  constructed  across  said  lots  from  the  Kansas 
Pacific  Railway  to  said  river.  But  at  this  time,  the  iron  which  had 
originall}^  been  put  on  said  track  had  been  removed  therefrom,  and  only 
the  road-bed  and  cross-ties  then  remained.  About  this  time  the  Kan- 
sas Pacific  Railway  Company,  or  its  agents,  took  said  twent3'-six  bars 
of  iron  from  the  iron  of  Shoemaker,  Miller  &  Co.  at  the  state  line, 
transported  them  to  Lawrence,  and  then  spiked  them  down  on  the  said 
cross-ties  on  the  lots  of  said  William  A.  Simpson.  This  was  done  by 
the  Kansas  Pacific  Railway  Company,  or  its  agents,  for  the  temporaiy 
purpose  of  obtaining  some  ninety  car-loads  of  sand  from  the  Kansas 
river,  and  it  was  intended  to  remove  said  iron  as  soon  as  the  sand  was 
obtained.  This  was  all  done  without  the  knowledge  or  consent  of 
either  Shoemaker,  Miller  &  Co.,  or  said  Simpson.  The  railwav  com- 
pany had  however  taken  other  iron  from  Shoemaker,  Miller  &  Co.  for 
which  the}'  subsequenth^  settled,  but  the  parties  never  settled  foi-  this 
particular  iron,  and  Shoemaker,  IMiller  &  Co.,  objected  to  the  railway 
company  taking  or  using  their  iron  in  any  such  manner.  Afterward, 
said  Simpson  through  his  agents  removed  said  twenty-six  bars  of  iron 
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from  his  said  lots,  claiming  the  same  to  be  liis  own.  Shoemaker,  Mil- 
ler &  Co.  then  commenced  this  action,  and  replevied  said  twenty-six 
bars  of  iron  from  said  Simpson  and  liis  agents,  the  other  defendants. 
The  action  was  tried  in  the  court  below  by  the  court  without  a  jury. 
TliC  court  made  separate  and  special  findings  of  fact  and  of  law.  Upon 
these  findings  the  court  rendered  judgment  for  the  defendants  and 
against  the  plaintiffs. 

We  tliink  the  court  below  erred.  We  know  of  no  wa}-  b}'  which  an 
innocent  person  can  be  permanently  and  legally  deprived  of  his  prop- 
erty- against  his  will  by  the  wrongs  and  trespasses  of  others,  so  long 
as  it  remains  within  the  power  of  such  innocent  person  to  reclaim  his 
property  without  committing  any  serious  or  substantial  injury  to  the 
l)erson  or  property  of  any  other  person.  In  the  present  case  the 
plaintiffs  committed  no  wrong  ;  and  they  never  consented  that  their 
property  should  be  taken  from  them,  or  used  in  the  manner  that  it  was 
used.  The  railway  company  committed  the  first  wrong  by  taking  and 
using  the  property  of  the  plaintiffs  in  the  manner  they  did.  The}'  com- 
mitted a  wrong  against  the  plaintiff's  by  taking  their  iron  without  their 
leave,  and  also  committed  a  wrong  against  the  defendants  by  putting 
the  iron  on  defendants'  land  without  the  defendants'  leave.  But  the 
defendants  committed  the  second  wrong  by  attempting  to  i)rotit  from 
the  wrongs  of  the  railway  company,  and  by  attempting  to  make  tlie  iron 
of  innocent  parties  their  own.  And  the  wrong  of  the  defendants  was 
even  greater  than  that  of  the  railway  company.  The  railway  company 
attempted  to  deprive  the  plaintiffs  of  their  property  temporarilv  only. 
But  the  defendants  attempted  to  deprive  the  plaintiffs  of  their  propert}- 
forever.  But  the  wrongs  of  the  railway  com[)any  and  the  defendants, 
combined,  can  hardly  cause  tlie  property  of  the  plaintiff's  to  become  tlie 
property  of  the  defendants.  The  theory  upon  which  the  defendants 
claim  that  the  property  of  the  plaintiffs  became  their  property  is  as  fol- 
lows :  The  said  iron  was  spiked  down  to  said  cross-ties.  It  then 
became  a  part  of  the  realty  ;  and  as  the  defendants  owned  tlie  realty, 
they  therefore  owned  the  iron.  And  they  further  claim  that  the  sul)se- 
quent  removal  of  the  iron  from  said  cross-ties  did  not  have  the  effect 
to  change  the  property  back  from  themselves  to  the  plaintiffs.  The 
whole  question  in  this  case  therefore  depends  upon  whether  said 
twenty-six  bars  of  iron  became  a  part  of  the  defendants'  real  estate  as 
between  the  plaintiffs  and  the  defendants.  If  it  did  not  become  real 
estate  at  all,  or  if  it  did  not  become  real  estate  as  between  the  plaintiffs 
and  defendants,  then  the  plaintiffs  must  recover.  It  being  real  estate 
as  between  the  defendants  and  the  railway  com[)any,  or  as  between  the 
defendants  and  every  other  person  in  the  world  except  the  plaintiffs, 
•would  not  enable  the  defendants  to  recover.  Now  we  suppose,  that 
where  one  person  or  one  corporation  owns  both  the  road-bed  of  a  rail- 
road and  the  iron  attached  to  it,  the  iron  is  unquestionably  a  part  of 
the  realty.  And  where  a  trespasser,  not  owning  the  road-bed,  attaches 
his  own  iron  to  the  road-bed,  the  iron  immediately  becomes  a  part  of 
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the  realty,  and  belongs  to  the  owner  of  the  road-bed.     But  neither  of 
these  cases  is  the  present  case.     It  is  sometimes  very  difficult  under  the 
peculiar  circumstances  of  a  particular  case  to  determine  whether  a  par- 
ticular thing  is  a  part  of  the  realty  or  not.     It  does  not  depend  upon 
one  fact  alone,  but  generally  upon  several  facts.     And  among  these 
facts  are  those  of  attachment  to  the  soil,  the  intention  of  the  parties, 
and  those  facts  which  enter  in  to  show  where  the  equities  and  justice 
of  the  case  are.     Even  the  nature  and  extent  of  the  attachment  have 
much  weight  in  determining  whether  a  given  thing  is  a  part  of  the 
realty  or  not.     Even  a  trespasser  may  place  his  personal  property  on 
the  soil  of  another,  where  no  connection  exists  ,  without  it  becoming 
real  estate,  or  without  it  becoming  the  property  of  the  owner  of  the 
soil.     While  on  the  other  hand,  the  owner  of  the  soil  might  even  steal 
the  personal  property  of  another,  and  so  incorporate  it  into  his  real 
estate  that  it  would  become  a  part  thereof,  and  could  never  be  reclaimed 
by  the  owner.     And  between  these  two'extremes  there  are  infinite  de- 
grees and  modes  of  attachment  and  connection  of  various  things   with 
the  soil.     Where  the  connection  is  slight,  property  is  often  considered 
personal  property  ;  whereas,  if  the  connection  were  close  and  intimate 
it  would  be  considered  real  estate.     But  the  other  facts  have  a  con- 
trolling influence  in  determining  whether  a  given  thing  is  a  part  of  the 
realty  or  not.     A  key  to  the  door  of  a  house  is  a  fixture,  and  a  part  of 
the  realty,  although  at  the  time  it  may  not  be  at  or  near  the  premises 
to  which  it  belongs.     While  on  the  other  hand,  annual  crops,  and  a 
nursery  of  young  trees  raised  for  sale,  may  not  be  a  part  of  the  realty, 
but  only  chattels,  although  most  firmly  and  intimately  attached  to  the 
very  soil  itself.     Even  dwelling-houses,  or  indeed  anything  placed  by 
men  upon  the  soil,  if  they  can  be  again  removed,  either  in  bulk  or  in 
pieces,  may  under  some  circumstances  be  only  chattels,  although  they 
may  be  ever  so  firmly  attached  to  the  soil.     The  intention  of  the  par- 
ties is  one  of  the  strongest  elements  in  determining  questions  of  this  kind. 
This  is  often  exemplified  as  between  landlord  and  tenant,  but  it  is  not 
confined  to  them.     Haven  v.  Emery,  33  X.  H.   66  ;  Dame  v.   Dame, 
38  N.  H.  429  ;  Hunt  v.  Bay  State  Iron  Co.^  97  Mass.  279  ;    Wagner 
V.  C.  &  T.  Rid.  Co.,  22  Ohio  St.  563 ;   Hines  v.  Ameyit,  43  Mo.  298 ; 
' Fuller  \.  Tahor,  39  Me.  519.     And  so  have  equitable  considerations 
a  strong  influence  in  determining  questions  of  this  kind.     In  equity 
money  is  often  considered  as  land,  and  land  as  money.     In  Wisconsin 
it  has  been  held,  "  that  where  rails  have  been  placed  along  the  line  of 
an  intended  fence  for  the  purpose  of  being  laid  into  the  fence,  though 
not  actually  applied  to  that  use,  they  pass  by  a  deed  of  the  land,  there 
having  been  a  manifest  appropi-iation  to  the  use  of  the  land."      {Conk- 
lux  v.  Parsons,  1  Chandler,  240,  244.)     While  in  Missouri  it  has  been 
held  that  where  a  fence  was  put  on  another's  land,  through  a  mistake 
of  the  boundary  lines,  the  fence  remained  the  personal  property  of  the 
person  who  put  it  there.     {Hines  v.  Ament,  43  Mo.  298.     See  also 
Fuller  V.  Tabor,  39  Me.  519.)     The  Wisconsin  and  Missouri  decisions 
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are  probabl}'  both  correct.     In  the  present  case  the  connection  between 
the  iron  and  the  real  estate  to  which  it  was  attached  is  not  ver}'  close 
or  intimate.     The  iron  may  be  removed  without  substantial  injury  to 
either  the  iron  or  the  real  estate.     And  railroad  iron,  fastened  down  to 
the  road-bed,  as  this  was,  does  not  necessarily  become  a  part  of  the 
real  estate.     It  may  remain  personal  property.     {^HJunt  v.  Bay  State 
Iron  Co.^  97  Mass.  279  ;  Havenx.  Emery,  38  N.  H.  66.)    It  was  never 
the  intention  of  the  plaintiffs  that  this  iron  should  become  a  part  of  the 
defendants'  real  estate.    Indeed,  no  person  ever  had  an}'  such  intention 
except  the  defendants  themselves.     The  plaintiffs  never  intended   to 
give  this  iron  to  the  defendants.     They  never  intended  to  abandon  it 
to  any  person  who  might  take  possession  of  it.     They  never  committed 
any  trespass  or  wrong  toward  the  defendants.    And  it  would  be  against 
justice  and  equity  to  deprive  them  of  their  property.     The  defendants 
seem  to  specially  rel}-  upon  the  case  of  Sparks  v.  Spicer,  1  Lord  Ray- 
mond,   738.     This  case  was  decided  one  hundred  and  seventy-eight 
years  ago.     The  entire  report  of  the  case  reads  as  follows:  "Sparks 
vers.  Spicer;    Mich.:    10  Will.  III.;    per  Holt,  Chief  Justice.     If  a 
man  be  hung  in  chains  upon  my  land;   after  the  bod}'  is  consumed,  I 
shall  have  gibbet  and  chain.     Said  upon  a  motion  for  a  new  trial." 
Now  the  gibbet  and  chains  probal)ly  belonged  originally  to  the  county, 
or  the  pubUc  ;  and  it  is  probable  that  when  a  man  was  hung,  the  public 
never  intended  to  reclaim  the  gibbet  and  chains,  but  intended  to  wholly 
abandon  them  to  the  owner  of  the  land.     This  may  have  been  so  by 
special  statute,  or  by  special  custom ;  and  in  either  case  it  would  prove 
nothing  for  the  defendants.     The  report  of  the  case  certainly  does  not 
pretend  to  promulgate  the  doctrine,  or  even  intimate,  that  the  gibbet 
and  chains  would    become  real   estate.     The   report   does   not   show 
whether  the  consent  of  the  owner  of  the  land  that  the  man  might  be 
hung  on  his  land,  should  first  be  obtained  or  not ;  but  in  any  case,  the 
putting  of  the  gibbet  and  chains  on  the  land  would  be  the  voluntary 
act  of  the  owner  of  the  gibbet  and  chains,  through  its  agents,  the  pub- 
lic officers,  and  therefore  such  owner  should  abide  the  consequences  of 
its  own  acts,  whatever  they  might  be.     A  wrongdoer  may  lose  his  per- 
sonal property  by  voluntarily  attaching  it  to  the  land  of  another.     A 
person  not  a  wrongdoer,  may,  by  his  own  consent,  lose  his  personal 
property  by  attaching  it  or  allowing  it  to  be  attached  to  the  land  of  an- 
other.    A  person  may  even  lose  his  personal  property  by  wholly  aban- 
doning it  to  any  person  who  may  pick  it  up,  although  it  may  never  be 
attached  to  any  person's  real  estate.    And  an  innocent  person  may  some- 
times against  his  consent  lose  his  personal  property  by  the  same  being 
incorporated  into  the  real  estate  of  some  other  person.,  so  that  it  cannot 
be  separated  without  great  inconvenience  and  loss.     But  we  do    not 
think  that  any  innocent  person  can  be  deprived  of  the  title  to  his  per- 
sonal property  against  his  consent  by  having  it  attached  without  his 
consent  to  the  real  estate  of  another  by  a  third  person,  where  such  per- 
sonal property  can  be  removed  without  any  great  inconvenience,  and 
without  any  substantial  injury  to  the  real  estate. 


620  SHOEMAKER   V.   SIMPSON. 

There  is  one  other  question  involved  in  this  case,  presented  by  the 
defendants  for  our  consideration.  The  plaintiffs  did  not  make  any  de- 
mand for  the  property  in  controvers}'  before  they  commenced  this 
action ;  and  the  defendants  now  claim  that  because  of  such  want  of 
demand  the  plaintiffs  cannot  maintain  their  action.  Now,  a  demand  of 
the  property  before  commencing  an  action  of  replevin  is  necessar\'  only 
where  the  possession  of  the  property  by  the  defendant  is  rightful,  or 
at  least  not  wrongful,  and  where  a  demand  is  required  to  terminate 
such  rightful  possession,  or  to  convert  what  was  previously  an  innocent 
possession  into  a  wrongful  one.  A  demand  never  was  necessary  in  a 
replevin  action  where  the  possession  of  the  property  by  the  defendant 
was  already  wrongful  without  a  demand.  And  all  that  is  necessarj-  to 
make  the  possession  of  the  property  of  another  wrongful  in  law,  is, 
that  the  possession  be  without  the  authority  of  the  owner,  and  incon- 
sistent with  his  rights.  We  think  it  may  be  laid  down  as  a  rule,  that 
whenever  one  person  obtains  the  possession  of  the  personal  propert}-  of 
another  without  the  consent  of  the  owner,  and  then  without  anj-  right 
which  the  law  will  recognize,  asserts  a  claim  to  the  property  incon- 
sistent with  the  owner's  right  of  property  and  right  of  possession,  the 
possession  of  such  person  will  immediately  become  illegal  and  wrong- 
ful, and  no  demand  for  the  property  will  be  required  to  be  made  by  the 
owner  before  he  commences  an  action  of  replevin  for  the  recover}-  of 
the  same,  although  the  possessor  thereof  maj-  ever  so  honestly  enter- 
tain the  belief  that  his  claim  to  the  property  is  both  legal  and  just. 
An  innocent  owner  of  property  is  not  to  be  subject  to  additional  incon- 
veniences and  burdens,  merely  because  some  other  person  may  be 
innocent  and  ignorant.  The  innocence  and  ignorance  of  the  person 
in  possession  of  another's  property  cannot  in  any  manner  abridge  the 
legal  rights  of  the  owner  thereof.  The  owner  of  property  who  has  the 
present  and  existing  right  of  possession  is  not  to  be  postponed  on 
account  of  the  ignorance  or  innocence  of  some  other  person  who  claims 
adversely  to  him.  Nor  is  such  owner,  if  he  commences  an  action  of 
replevin  for  his  property,  bound  to  tender  an  issue,  or  to  litigate  a  ques- 
tion,  founded  merely  upon  the  ignorance  and  innocence  of  the  party 
who  claims  adversely  to  him.  These  views  we  think  are  sustained 
b}'  the  great  weight  of  authority:  Trudo  v.  Anderson^  10  Mich.  357 
Ballou  V.  O'Brien,  20  Mich.  304;  Clarh  v.  Lexois,  35  111.  417 
McNeill  V.  Arnold,  17  Ark.  155  ;  McDonald  v.  Smith,  21  Ark.  422 
Gcdvin  V.  Bacon,  11  Me.  28 ;  Newell  v.  Newell,  34  Miss.  386  ;  Smith 
V.  McLean,  24  Iowa,  322.  The  last  two  cases  decide  that  a  defend- 
ant, b}'  pleading  title  in  himself,  waives  any  right  that  he  might  other- 
wise have  to  claim  that  a  previous  demand  should  have  been  made  for 
the  property.  Of  course,  replevin  could  not  be  maintained  against  a 
person  who  came  innocently  into  the  possession  of  the  property,  who 
never  claimed  any  interest  in  the  same,  and  who  never  disputed  the 
owner's  right  thereto.  But  if  sued  he  should  disclaim,  and  not  set  up 
title  and  right  of  possession  in  himself,  as  the  defendants  did  in  this 
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case.  With  respect  to  the  question  of  a  necessity  for  a  demand,  where 
the  defendant  has  come  into  the  possession  of  the  property  with  the 
consent  of  the  owner,  and  then  wrongfully  claims  the  property  as  his 
own,  we  have  not  expressed  an}'  opinion,  and  shall  not  do  so  in  this 
case.  In  the  present  case  the  defendants  did  not  come  into  the  pos- 
session of  the  property  with  the  consent  of  the  owners  ;  and  after 
they  got  possession  of  it  they  claimed  it  as  their  own  ;  and  after  this 
suit  was  commenced  they  set  up  in  their  answer  an  affirmative  claim  of 
title  and  right  of  possession  in  themselves  ;  and  they  obtained  a  judg- 
ment to  that  effect  in  the  court  below.  We  thmk  no  demand  was  neces- 
sary in  this  case.  Or  at  least  we  think  there  was  no  necessity  for  the 
plaintiffs,  on  the  trial,  to  show  bj'  evidence  that  a  demand  was  made 
for  the  property  by  the  plaintiffs,  before  the  suit  was  commenced. 

The  judgment  of  the  court  below  will  be  reversed,  and  cause  re- 
manded with  the  order  that  judgment  be  rendered  on  the  findings  of 
the  c-mrt  below  in  favor  of  the  plaintiffs,  and  against  the  defendants. 

All  the  Justices  concurring,  except  Brewer,  J.,  who  dissents  from 
the  paragraph  of  the  opinion  beginning  "There  is  one  other  question 
involved." 
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Supreme  Codrt  of  Pennsylvania.     1878. 

[Reported  87  Pa.  28.] 

April  2d,  1878.  Before  Agnew,  C.  J.,  Sharswood,  Mercur,  Gor- 
don, Faxson,  Woodward  and  Trunkey,  JJ. 

Error  to  the  Court  of  Common  Fleas  of  Carbon  Count}' :  Of  January 
Term  1878,  No.  255. 

The  proceedings  in  the  court  below  wei'e  as  follows :  Esther  S.  Jus- 
tice and  others  were  the  owners  of  a  tract  of  land  v.hich  in  1869  the 
Nesquehoning  Vallej'  Railroad  Company  made  an  effort  to  purchase, 
but  owing  to  the  large  number  of  the  owners  and  their  failure  to  agree 
upon  terms,  the  offers  of  the  compan}'  were  refused.  The  company 
then  entered  upon  the  land  and  built  its  railroad,  to  which  there  was 
no  objection  made  other  than  a  notice  to  repair  injuries  done  to, tenants. 
A  bond  was  offered  to  the  husband  of  one  of  the  owners  which  was  re- 
fused. In  1872  the  owners  united  in  an  action  of  ejectment  against 
the  company,  in  which  judgment  was  confessed  by  the  company,  April 
3d,  1874,  and  execution  stayed  until  proceedings  to  assess  damages 
should  be  completed.  The  company  then  [petitioned  the  court  for  the 
appointment  of  viewers  to  assess  the  damages  for  injuries  done  to  the 
owners,  by  the  construction  of  their  road,  who  were  appointed  and 
assessed  the  damages  at  $4,885.94.  From  their  report,  the  landowners 
appealed  to  the  Court  of  Common  Pleas.     At  the  trial,  before  Dreher. 
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P.  J.,  the  plaintiff  submitted  the  following  point,  to  which  is  appended 
the  answer  of  the  court :  — 

"  That  in  estimating  the  damages  the  jury  are  to  consider  the  market 
value  of  the  land  on  the  3d  day  of  April,  1874,  the  date  of  filing  the 
petition  for  viewers  to  assess  damages,  including  therein  all  structures 
thereon  erected,  such  as  railroad  ties,  rails,  &c.,  and  find  to  what  ex- 
tent the  property  has  been  injiu-ed  by  the  location  and  construction  of 
tlie  railroad,  and  their  verdict  should  be  for  the  amount  of  tlie  injury 
and  the  market  value  of  the  land  with  the  improvements  thereon,  taken 
on  the  3d  day  of  April,  1874." 

Ans.  "  That  proposition  we  negative.  We  ruled  in  this  case  upon 
an  offer  of  evidence  upon  the  part  of  the  plaintiffs  that  that  was  not 
the  rule  of  law  ;  they  cannot  recover  for  the  imi)rovements  which  the 
railroad  company  put  upon  the  land,  if  they  occupied  it  for  the  purpose 
of  constructing  their  road." 

In  their  general  charge  the  court  said  :  — 

"  You  are  to  allow  for  the  difference  between  what  the  property  as  a 
whole  property  would  have  brought  in  the  market  before  the  railroad 
was  located  (or  what  it  would  have  brought  unaffected  by  the  railroad), 
and  what  it  would  bring  in  the  market  immediately  after  the  railroad 
was  built ;  and  if  it  is  worth  less  as  affected  by  the  railroad,  then  the 
difference  between  those  two  values  constitutes  the  amount  of  damages 
the  party  is  entitled  to." 

The  verdict  was  for  the  plaintiffs  for  $1,074.41.  They  then  took  this 
writ  and,  inter  alia,  assigned  for  error  the  answer  to  the  foregoing 
point  and  the  portion  of  the  charge  noted. 

E.  G-.  Piatt,  Samuel  Dickson,  and  J.  D.  Bertohtte,  for  plaintiffs 
in  error. 

ClLarles  Albright  and  Henry  Green,  for  defendant  in  error. 

Chief  Justice  Agnew  delivered  the  opinion  of  the  court,  INIay  6th, 
1878. 

This  was  a  proceeding  to  view  and  value  land  taken  by  the  Nesque- 
honing  Valley  Railroad  Company  for  its  railroad,  and  to  assess  damages 
therefor.  It  came  into  the  court  below  by  appeal  from  the  finding  of 
viewers,  and  was  tried  before  a  jur}'. 

As  stated  in  the  argument  of  the  plaintiffs  in  error,  there  is  a  single 
question  raised  by  all  the  assignments  of  error,  to  wit  :  whether  the 
plaintiffs  were  the  owners  of  the  ties,  rails  and  other  structures  placed 
on  the  land  by  the  railroad  company  before  the  3d  of  April,  1874,  the 
date  of  the  verdict  in  ejectment.  The  facts  are  few,  and  fairly  raise 
the  question.  The  plaintiffs  were  the  owners  of  a  large  tract  of  land 
lying  at  the  entrance  or  "key"  to  the  valley,  and  divided  by  the 
Nesquehoning  creek,  leaving  fifty  acres  to  tlie  south  of  the  stream,  con- 
sisting of  valley  and  timbered  hillside.  The  railroad  nearly  bisects 
these  fifty  acres.  In  1869  the  railroad  company  endeavored  to  purchase 
the  whole  of  this  part,  but  owing  to  tlie  hirge  number  of  owners  failed 
to  do  so.     The  company  entered  and  built  its  road  without  objection, 
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except  it  was  notified  to  repair  injuries  to  tenants.  A  bond  was  offered 
to  tiie  husband  of  one  of  the  owners,  who  said  he  did  not  want  it. 
The  facts  exhibit  no  outrage  in  tlie  talcing  of  the  property,  but  the 
entr}-  was  clearly  a  trespass.  No  bond  having  been  filed  and  approved 
according  to  law,  the  entry  was  irregular,  and  subjected  the  company  to 
an  action  of  ejectment,  in  which  judgment  was  confessed  April  3d,  1874, 
and  execution  stayed  until  the  proceeding  to  assess  the  damages  should 
be  completed. 

The  company  being  a  trespasser,  and  the  entry  not  in  conformity  to 
law,  the  question  is,  whether  this  irregular  proceeding  operated  as  a 
dedication  in  law  of  the  property  in  the  ties  and  rails  to  the  owners 
of  the  land,  so  as  to  entitle  them  to  include  these  things  in  the  as- 
sessment of  the  damages  under  the  railroad  law,  and  recover  their 
value  as  an  accession  to  the  value  of  the  land  taken  bj-  the  company. 
A  careful  consideration  and  analysis  of  the  case  before  us  will  show 
that  it  differs  i»i  essential  respects  from  that  of  a  mere  tort-feasor, 
whose  structures  upon  the  land  of  another  enure  to  the  benefit  of  the 
owner  of  the  land. 

The  common-law  rule  is  undoubted,  that  a  trespasser,  who  builds  on 
another's  land,  dedicates  his  structures  to  the  owner.  The  reason  is 
obvious,  for  like  him  who  sows  where  he  cannot  reap,  he  can  obtain  no 
advantage  by  his  wrong,  and  having  affixed  his  chattels  to  the  realty, 
they  become  part  of  it,  and  he  cannot  add  further  injury  bj-  tearing 
them  down.  Even  a  tenant  is  to  a  modified  extent  affected  by  the 
same  rule.  If  he  improves  under  a  covenant,  the  covenant  governs 
his  right  of  removal.  So,  if  in  favor  of  trade  he  erects  structures  for 
his  business,  doing  no  unnecessar}'  or  irreparable  injury  to  the  land, 
yet  having  done  this  without  consent,  he  must  remove  his  erec- 
tions before  the  expiration  of  his  term,  otherwise  he  will  be  presumed 
to  dedicate  them  to  his  lessor.  There  is  also  to  be  noticed  a  clear  dis- 
tinction between  putting  down  a  railroad  track  under  a  lease,  and  an  act 
of  appropriation  of  the  land  under  a  charter.  This  is  clearly  pointed 
out  in  Ileise  v.  Pennsylvania  Ballroad  Co.,  12  P.  F.  Smith,  67.  The 
very  intent  of  an  appropriation  of  land,  is  to  place  upon  it,  and  own 
and  use  the  structures  necessar}'  to  carrj-  out  the  charter  purpose. 
Hence  no  dedication  of  the  material  can  be  inferred  in  such  a  case^ 
In  this  we  perceive  how  differently  the  common  law  itself  must  view 
the  application  of  its  own  rules.  The  great  merit  of  the  common  law, 
so  often  commended  by  jurists,  is  its  plasticity  as  a  sj-stem  of  principles 
(and  not  merely'  of  rigid  rules),  which  can  be  adapted  to  new  condi- 
tions in  the  affairs  of  men.  Modern  inventions  and  discoveries  have 
so  far  transcended  the  conditions  of  former  times,  that  to  apply  the 
rule  as  to  a  mere  trespasser,  whose  entrj'  is  a  tort  pure  and  simple,  to 
the  case  of  one  authorized  to  enter  for  a  great  public  purpose,  mcrelv 
because  of  an  irregularitj-  in  the  manner  of  proceeding,  would  be  as 
vain  as  to  attempt  to  dress  a  full  grown  man  in  the  garb  of  his 
childhood. 
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This  is  not  the  case  of  a  mere  trespass  by  one  having  no  authority  to 
enter,  but  of  one  representing  the  state  herself,  clothed  with  the  power 
of  eminent  domain,  having  a  right  to  enter,  and  to  place  these  materials 
on  the  land  taken  for  a  public  use  —  materials  essential  to  the  very 
purpose  which  the  state  has  declared  in  the  grant  of  the  charter.  It  is 
true  the  entry  was  a  trespass,  by  reason  of  the  omission  to  do  an  act 
required  for  the  security  of  the  citizen,  to  wit :  to  make  compensation 
or  five  security  for  it.  For  this  injury  the  citizen  is  entitled  to  redress. 
But  his  redress  cannot  extend  beyond  his  injury.  It  cannot  extend  to 
taking  the  personal  chattels  of  the  railroad  company.  They  are  not 
his,  and  cannot  increase  his  remedy.  The  injury  was  to  what  the  land- 
holder had  himself,  not  to  what  he  had  not.  Then  why  should  the  materi- 
als laid  down  for  the  benefit  of  the  public  be  treated  as  dedicated  to 
him?  In  the  case  of  a  common  trespasser,  the  owner  of  the  land  may 
take  and  keep  his  structures  nolens  volens,  but  not  so  in  this  case ;  for 
though  the  original  entry  was  a  trespass,  it  is  well  settled,  that  the 
company  can  proceed  in  due  course  of  law  to  appropriate  the  land, 
and  consequently  to  reclaim  and  avail  itself  of  the  structures  laid 
thereon.  HarrUburg  v.  Crangle,  3  W.  &  S.  460  ;  Mc  Clinton  v.  Edil- 
road  Co.,  16  P.  F.  Smith,  409  ;  Railroad  Co.  v.  Biirson,  11  Id.  379. 
And  in  Harvey  v.  Thomas,  10  Watts,  63,  it  was  held  that  the  subse- 
quent proceeding  to  assess  compensation,  was  a  protection  against  a 
recovery  of  vindictive  damages. 

Another  evident  difference  between  a  mere  tort-feasor  and  a  rail- 
road company  is  this  —  the  former  necessarily  attaches  his  structure 
to  the  freehold,  for  he  has  no  less  estate  in  himself,  but  the  latter  can 
take  an  easement  only,  and  the  structures  attached  are  subservient  to 
the  purpose  of  the  easement.  A  railroad  company  can  take  no  free- 
hold title,  and  when  its  proper  use  of  the  easement  ceases,  the  fran- 
chise is  at  an  end.  There  is  no  intention  in  fact  to  attach  the  structure 
to  the  freehold.  We  have  therefore  these  salient  features  to  charac- 
terize the  case  before  us,  to  wit :  the  right  to  enter  on  the  land  under 
authority  of  law,  to  build  a  railroad  for  public  use  ;  the  acquisition 
thereby  of  a  mere  easement  in  the  land  ;  the  entire  absence  of  an  in- 
tention to  dedicate  the  chattels  entering  into  its  construction  to  the 
use  of  the  land  ;  the  necessity  for  their  use  in  the  execution  of  the 
public  purpose  ;  and,  lastly,  the  power  to  retain  and  possess  these 
chattels  and  the  structures  they  compose,  by  a  valid  proceeding  at  law, 
notwitlistanding  the  original  illegality  of  the  entry.  For  the  latter  the 
owner  has  his  appropriate  remedies  ;  his  action  of  ejectment  to  recover 
and  retain  his  land  and  its  use,  until  the  company  shall  proceed  accord- 
ing to  law,  and  his  action  of  trespass  to  recover  damages  for  the  injury 
sustained  by  the  unlawful  entry  and  holding  possession,  and  whatever 
loss  has  been  caused  by  these  illegal  acts. 

There  are  some  analogies  bearing  remotely  on  the  question  before  us, 
showing  that  property  is  not  gained  by  the  owner  of  land  because  found 
upon  it.     Thus,  in  the  case  of  property  carried  off  by   a  flood  and 
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stranded  on  the-  premises  of  another,  the  owner  may  follow  it,  enter 
and  take  it,  or  if  the  owner  of  the  land  convert  it,  ma}-  recover  its 
value:  Forster  v.  Bridge  Co.,  4  Harris,  393;  Etter  v.  Edwards, 
4  Watts,  63.  And  even  a  sale  will  not  carrj-  unknown  secreted  valu- 
ables :   Ilutmacher  v.  Harris,  Adm'r,  2  Wright,  491. 

But  a  ease  bearing  a  close  analogy,  indeed  deciding  the  principle  on 
which  this  case  rests,  is  Meigs's  Appeal,  12  P.  F.  Smith,  28.  In  the  year 
18G2,  the  United  States,  in  the  prosecution  of  the  war,  erected  build- 
ings on  the  public  common  of  York  for  military  barracks  and  hospitals. 
After  the  close  of  the  war  the  government  was  about  removing  the  ma- 
terials, when  the  borough  authorities  proceeded  to  enjoin  the  removal, 
on  the  ground  that  the  buildings  had  been  afBxed  to  the  realty.  In 
that  case  we  said,  referring  to  Hilly.  Sewald,  3  P.  F.  Smith,  271,  that 
the  old  notion  of  a  physical  attachment  had  long  since  been  exploded 
in  this  state,  and  that  the  question  of  fixture,  or  not,  depends  on  the 
nature  and  character  of  the  act  by  which  the  structure  is  put  in  place, 
the  policy  of  law  connected  with  its  purpose  and  the  intentions  of  those 
concerned  in  the  act.  This  language  applies  emphatically  to  the  case 
now  under  consideration.  It  was  further  said  then,  the  nature  and 
character  of  the  structures  are  also  to  be  considered.  They  were  not 
improvements  made  for  objects  connected  with  the  soil  —  neither  in- 
tended to  give  value  to  it,  nor  to  receive  value  from  it ;  so,  precisely 
here,  the  railroad  having  no  connection  with  the  improvement  of  the 
land  or  its  uses.  "The  act"  (says  the  opinion)  "is  distinguishable 
from  that  of  an  ordinary  trespasser.  There  was  no  intent  to  improve 
the  ground,  or  to  make  it  accessory  to  some  business  or  employment. 
It  was  not  an  assertion  of  title  in  the  soil,  or  of  an  intention  to  hold 
adverse  possession.  Indeed  there  was  not  a  single  element  in  the  case 
which  characterizes  the  act  of  a  tort-feasor,  who  annexes  his  structure 
to  the  freehold,  and  is  therefore  presumed  to  intend  to  alter  the  nature 
of  the  chattel  and  convert  it  into  realty,  and  thereby  to  make  a  gift  of 
:t  to  the  owner  of  the  freehold."  This  language  strongly  characterizes 
the  case  before  us.  Here  as  there  the  purpose  is  a  public  use ;  there 
was  no  intent  to  hold  adversely  as  a  trespasser,  nor  to  improve  the 
ground  or  make  it  useful  and  valuable  by  the  erection.  The  rails  and 
ties  were  not  intended  to  be  attached  to  the  freehold,  but  were  laid 
down  as  pai't  of  an  easement  under  a  franchise  of  the  state.  There 
was  no  intent  to  use  the  land  as  an  owner  would,  and  no  intent  to 
abandon  the  materials  to  the  use  of  the  owner,  but  they  were  subject 
to  a  legal  proceeding  resulting  in  maintaining  both  ownership  and  use 
for  the  charter  purpose.  We  think  therefore  the  ownership  of  the  rails, 
tics,  &c.,  did  not  vest  in  the  plaintiff  in  error  by  the  mere  trespass  in 
the  original  entry*  Judgment  affirmed. 

Mercur  and  Gordon,  JJ.,  dissenting. 
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SECTION  ni. 

SEVERANCE. 

And  it  is  resolved  in  14  H.  8,  25  b,  in  Wistow's  Case  of  Gray's  Inn, 
that  if  a  man  has  a  horse-mill,  and  the  miller  takes  the  millstone  out  of 
the  mill,  to  the  intent  to  pick  it  to  grind  the  better,  although  it  is  actu- 
ally severed  from  the  mill,  yet  it  remains  parcel  of  the  mill,  as  if  it  iiad 
alwa^'s  been  lying  upon  the  other  stone,- and  by  consequence  by  the 
lease  or  convej'ance  of  the  mill  it  shall  pass  with  it ;  so  of  doors, 
windows,  rings,  &c.  The  same  law  of  ke3's ;  although  they  are  dis- 
tinct things,  yet  they  shall  pass  with  the  house.  LiforcPs  Case,  11 
Co.  46  b,  50  b.* 


ROGERS   V.   GILINGER. 
Supreme  Court  of  Pennsylvania.     1858. 

[Reported  30  Pa.  185.] 

Error  to  the  Common  Pleas  of  Bucks  count}-. 

This  was  an  action  of  trover,  brought  in  the  court  below  by  William 
T.  Rogers  and  Paul  Applebach,  assignees  of  William  Beek,  against 
Philip  Gilinger,  Samuel  Groff,  Matthew  H.  Crawford,  and  Henry  C. 
Hill ;  in  which  the  parties  agreed  upon  the  following  statement  of  facts, 
to  be  submitted  for  the  opinion  of  the  court,  and  considered  in  the 
nature  of  a  special  verdict.  The  decision  to  be  upon  the  merits  of  the 
case,  without  regard  to  form,  and  either  party  to  have  a  right  to 
sue  out  a  writ  of  error. 

"  William  Beek  was  the  owner  in  fee  of  a  tract  of  land  in  Doyles- 
town  township,  Bucks  county,  upon  which  was  erected  a  large  frame 
building,  on  stone  foundations,  designed  to  be  used  for  the  purposes  of 
agricultural  and  other  exhibitions.  B3'  deed  dated  the  26th  of  October, 
1856,  recorded  the  same  day  in  the  recorder's  office  of  said  county,  in 
Miscellaneous  Book  No,  11,  page  149,  he  assigned  all  his  propert}' 
(including  the  above)  to  the  plaintiflfs  in  trust  for  the  benefit  of  his 
creditors. 

"  On  the  28th  of  the  same  month,  the  building  was  blown  down  by  a 
storm  of  wind.  The  foundations  and  floor  were  left  nearly  entire,  but 
the  whole  building  above  the  floor  was  a  complete  wreck,  severed  from 
its  supports  and  broken  up,  so  that  it  could  not  be  replaced,  or  the 
materials  be  used  in  the  construction  of  a  similar  building. 

"  Subsequently  the  sheriff  levied  upon  the  land,  by  virtue  of  an  exe- 

1  Bumside  v.  Twitchell,  43  N.  H.  390,  394,  ace. 
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cution  against  Beek,  issued  on  a  judgment  entered  previous!}-  to  the 
date  of  the  assignment,  and  sold  and  conveyed  the  same  to  the  defend- 
ants. The  ruins  of  the  building,  at  the  time  of  sale,  were  in  the  same 
condition  as  immediately  after  it  was  blown  down.  The  defendants 
took  possession  of  the  property,  sold  the  ruins  of  the  building  and 
received  the  proceeds  to  their  own  use.  The  plaintiffs  duly  notified  the 
defendants,  that  they  claimed  such  parts  of  the  building  as  were 
severed  from  the  foundations,  as  personal  property',  and  brought  this 
action  to  recover  damages  for  the  taking  of  the  same. 

"  The  property  was  described  in  the  advertisement  by  the  sheriff,  on 
the  ve)i.  ex.  as  containing  about  28  acres  of  land,  and  that  the  im- 
provements consisted  of  the  wreck  of  the  large  exhibition  house  and 
all  its  materials,  —  the  foundations,  joists,  and  floor  of  the  building 
being  good,  and  more  than  one  half  of  the  doors,  windows,  roofing, 
and  timbers  could  be  used  for  the  purpose  of  erecting  another  building 
of  the  kind.  The  property  as  advertised  was  struck  off  to  the  defend- 
ants for  $6000.  The  defendants  afterward  applied  to  the  court  for 
a  rule  to  show  cause  why  the  sale  should  not  be  set  aside,  and  they 
relieved  from  their  bid,  on  the  ground  of  the  uncertainty  whether  the 
said  wreck  and  materials  passed  to  them  as  purchasers  at  sherifl"s  sale, 
as  part  of  the  real  estate ;  and  the  court  refused  to  grant  the  relief 
requested,   and  confirmed  the  sale. 

"The  ven.  ex.,  return,  and  proceedings  to  set  aside  the  sale,  are 
considered  as  a  part  of  this  case. 

"If  the  court  should  be  of  opinion  that  the  parts  of  the  building 
severed  from  the  foundations  were  personal  property,  then  judgment 
to  be  entered  in  favor  of  the  plaintiffs  for  the  sum  of  $698,  with  interest 
from  June  21st,  1856  ;  but  should  the  court  not  be  of  such  opinion,  then 
judgment  to  be  entered  in  favor  of  defendants." 

The  court  below  {Smyser,  P.  J.)  entered  judgment  in  favor  of  the 
defendants.     Whereupon  the  plaintiffs  sued  out  this  writ  of  error. 

Watson,  for  plaintiflJ's  in  error. 

C.  E.  and  J.  L.  Dubois,  for  defendants  in  error. 

Strong,  J.  The  owner  of  a  lot  of  ground  upon  which  had  been 
erected  a  large  frame  building,  convej-ed  the  property  to  assignees  in 
trust  for  the  benefit  of  creditors.  Prior  to  the  assignment,  a  judgment 
had  been  recovered  against  the  assignor,  which  was  a  lien  upon  the  real 
estate  conveyed.  Two  daj-s  after  the  assignment  had  been  made,  a 
storm  of  wind  demolished  the  building,  leaving  the  foundation  and 
floors  nearly  entire,  but  breaking  the  superstructure  so  that  its  materials 
could  not  be  replaced,  or  used  in  the  construction  of  a  similar  building. 
While  in  this  condition,  the  whole  was  levied  upon  and  sold  under  exe- 
cutions founded  upon  the  judgment  against  the  assignor,  and  the  volun- 
tary assignees  now  claim  that  the  ruins  of  the  frame  building  did  not 
pass  at  the  sheriff's  sale  ;  that  they  were  personal  property,  and  that 
the  purchaser  under  the  venditioni  exponas  having  used  them,  is  re* 
sponsible  to  the  assignees  in  an  action  of  trover. 
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It  may  be  premised  that  the  assignees  stand  precisely  in  the  shoes  of 
Beek  the  first  owner.  If  he  could  not  assert  against  the  purchaser  at 
sheriff"'s  sale,  supposing  no  assignment  had  been  made,  that  the  frag- 
ments of  the  building  were  personalty,  neither  can  the}'.  It  may  also 
be  remarked  that  the  purchaser  under  the  judgment  has  obtained  all 
upon  which  the  judgment  was  a  lien. 

Now  clearl}-  Beek,  the  first  owner,  could  not  have  torn  down  the 
building,  and  converted  the  materials  from  realty  into  personalty,  with- 
out diminishing  the  security  of  the  judgment,  impairing  its  lien,  and 
wronging  the  judgment  creditor.  Though  the  statutory  writ  of  estrepe- 
ment  might  not  have  been  deraandable  until  after  levy  and  condemna- 
tion of  the  property,  yet  equity  would  have  enjoined  against  any  such 
wrong.  The  building,  as  such,  constituted  a  large  part  of  the  creditor's 
security,  and  his  lien  embraced  every  board  and  rafter  which  made  a 
constituent  part  of  the  structure.  Nor  were  the  rights  of  the  assignees 
any  more  extensive.  They  were  mere  volunteers.  They  took  the 
property  as  land  onl}',  encumbered  as  a  whole,  and  in  ever}'  part,  by 
the  lien  of  the  judgment.  Their  title  was  in  one  sense  subordinate  to 
the  right  of  the  judgment-creditor  to  take  all  which  passed  to  them 
in  satisfaction  of  his  debt. 

In  Herlakenden' s  Case,  4  Rep.  62  a,  it  was  resolved  that  if  a  lessee 
pulls  down  a  house,  the  lessor  may  take  the  timber  as  a  thing  which 
was  parcel  of  his  inheritance.  So  in  Boides's  Case,  11  Rep.  81  b,  it 
was  held  that  if  the  lessee  cut  down  timber,  the  lessor  may  take  it. 
Though  severed,  it  is  a  parcel  of  the  inheritance. 

Nor  will  tlie  tortious  act  of  a  stranger  be  allowed  to  injure  the  rever- 
sion. 2  M.  &  S.  494  ;  1  Term  Rep.  55  ;  Garth  v.  Sir  John  Cotton, 
1  Vesey  Sr.  524.  These  principles  are  reasserted  in  Shxdt  v.  barker, 
12  S.  &  R.  272;  7  Conn.  232  ;  3  Wendell,  104.  Nor  will  a  severance 
b}'  the  owner  of  that  which  was  a  part  of  the  realty,  unless  the  sever- 
ance be  with  the  intent  to  change  the  character  of  the  thing  severed, 
and  convert  it  into  personalty,  prevent  its  passing  with  the  land  to  a 
grantee.  Thus  it  was  held  in  Goodrich  v.  Jones,  2  Hill,  142,  that 
fencing  materials  on  a  farm  which  have  been  used  as  part  of  the 
fences,  but  are  temporaril}'  detached  without  any  intent  to  divert  them 
from  their  use  as  such,  are  a  part  of  the  freehold,  and  as  such  pass  by 
a  convcA'ance  of  the  farm  to  a  purchaser. 

Is  the  rule  different  when  the  severance  occurs  not  by  a  tortious  act, 
nor  by  a  rightful  exercise  of  proprietorship,  without  any  intent  to  divert 
the  thing  severed  from  its  original  use,  but  by  the  act  of  God?  The 
act  of  God,  it  is  said,  shall  prejudice  no  one  (4  Co.  86  b),  yet  the 
maxim  is  not  true  if  a  tempest  be  permitted  to  take  away  the  security 
of  a  lien-creditor,  and  transfer  that  which  was  his  to  the  debtor  or  the 
debtor's  assignees.  If  trees  are  prostrated  per  vim  venti,  they  belong 
to  the  owner  of  the  inheritance,  not  to  the  lessee.  Herlakenden' s  Case, 
ut  supra.  He  takes  them  as  a  part  of  the  realty.  True,  he  may  elect 
to  consider  them  as  personalty,  and  this  he  does  when  he  brings  trover 
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for  their  conversion  ;  but  until  sucii  election  they  belong  to  him  as 
a  parcel  of  the  inheritance.  If  a  tenant  hold  "without  impeachment 
of  waste,"  the  property  in  the  timber  is  in  him  ;  but  if  there  be  no 
such  clause  in  his  lease,  and  he  remove  from  the  land  trees  blown 
down,  such  removal  is  waste.  That  could  not,  however,  be,  unless, 
notwithstanding  the  severance,  they  continue  part  of  the  realty,  for 
waste  is  an  injury  to  the  realt}-. 

I  am  aware  that  it  is  said  to  have  been  held  that  if  an  apple-tree  be 
blown  down,  and  the  tenant  cut  it,  it  is  no  waste.  2  Rolle  Abr.  820. 
That  may  well  be,  for  the  falling  of  the  tree  is  through  the  act  of  God, 
not  of  the  tenant,  and  the  cutting  of  the  fallen  timber  is  but  an  exercise 
of  the  tenant's  right  to  estovers;  but  if  he  remove  from  the  land  fallen 
timber,  it  has  been  ruled  to  be  waste. 

What  then  is  the  criterion  by  which  we  are  to  determine  whether 
that  which  was  once  a  part  of  the  realty  has  become  personalty  on 
being  detached?  Not  capability  of  restoration  to  the  former  connec- 
tion with  the  freehold,  as  is  contended,  for  the  tree  prostrated  1)\-  the 
tempest  is  incapable  of  reannexation  to  the  soil,  and  yet  remains  realty. 
The  true  rule  would  rather  seem  to  be,  that  which  was  real  shall  con- > 
tinue  real  until  the  owner  of  the  freehold  shall  by  his  election  give  it  a 
different  character.  In  Shepherd's  Touchstone,  90,  it  is  laid  down  tliat 
"  that  which  is  parcel,  or  of  the  essence  of  the  thing,  although  at  the 
time  of  the  grant  it  be  actually  severed  from  it,  does  pass  by  a  grant 
of  the  thing  itself.  And  therefore  by  the  grant  of  a  mill,  the  mill- 
stone doth  pass,  although  at  the  time  of  the  grant  it  be  actuallv 
severed  from  the  mill.  So  by  the  grant  of  a  house,  the  doors,  windows, 
locks,  and  keys  do  pass  as  parcel  thereof,  although  at  the  time  of  the 
grant  they  be  actually  severed  from  it." 

It  must  be  admitted  that  the  case  before  us  is  one  almost  of  the  first 
impression.  Very  little  assistance  can  be  derived  from  past  judicial 
decision.  There  is  supposed  to  be  some  analogy  between  the  character 
of  these  fragments  of  the  building  and  that  of  a  displaced  fixture.  The 
analogy,  however,  if  any,  is  very  slight.  These  broken  materials  never 
were  fixtures,  though  they  had  been  fixed  to  the  land.  Thev  had  been 
as  much  land  as  the  soil  on  which  they  i-ested.  Severance  had  never 
been  contemplated.  One  of  the  best  definitions  of  fixtures  is  that  found 
in  Shean  v.  Mickie,  5  Mees.  &  W.  171.  They  are  those  personal  chat- 
tels which  have  been  annexed  to  the  freehold,  but  which  are  remov- 
able at  the  will  of  the  person  who  has  annexed  them,  or  his  personal 
representatives,  though  the  pro[)erty  in  the  freehold  may  have  passed 
to  other  persons.  Yet  even  fixtures,  which  but  imperfectly  partake  of 
the  character  of  realty,  go  to  the  purchaser  at  sheriff's  sale  of  the  land, 
though  they  have  been  severed  tortiously,  or  by  the  act  of  God.  Thus 
where  a  copper-kettle  had  been  detached  from  its  site  in  a  brewery  I)y 
one  not  the  owner,  had  remained  detached  for  a  long  period,  and  while 
thus  severed  had  been  pledged  by  the  personal  representatives  of  the 
owner,  it  was  still  held  to  have  passed  by  a  sheriff's  sale  of  the  brewery 

34  ^ 
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under  a  mechanics'  lien,  filed  before  the  severance.     Gray  v.  HoldsMp, 
17  S.  &  R.  413. 

Without,  however,  discussing  the  question  further,  it  will  be  per- 
ceived that  in  our  opinion  the  broken  materials  of  the  fallen  building 
must  be  considered  as  a  parcel  of  the  realt}-  as  between  the  assignees 
and  the  purchaser  at  sheriff's  sale,  and  consequently  that  they  passed 
by  the  sale  to  the  pui'chaser.  The  judgment  is  affirmed. 


NOBLE   V.    SYLVESTER. 
Supreme  Court  of  Vermont,     1869. 

[Reported  42  Vt.  146.] 

Trover  for  a  stone.  Pleas,  the  general  issue  and  two  special  plea^. 
Replication  joining  the  issue  tendered  and  traversing  the  special  pleas. 
Trial  by  jury,  May  term,  1868,  Barrett,  J.,  presiding. 

The  defendant  averred  in  his  special  pleas  that,  prior  to  the  12th  day 
of  April,  1833,  the  plaintiff  owned  a  piece  of  land  in  Bethel  upon 
which  was  a  rock,  and  from  this  rock  the  plaintiff  had  loosened  the 
stone  in  question  and  moved  it  a  ver}- little  ;  that  on  said  12th  of  April, 
the  plaintiff  sold  and  conveyed  to  one  Daniel  Wallace  said  piece  of 
land,  having  said  stone  thereon  as  aforesaid,  by  a  warranty  deed  having 
the  usual  covenants  of  warranty,  and  made  no  reservation  or  exception 
of  said  stone  in  said  deed  or  in  the  sale  of  said  land  ;  that  said  Wallace 
thereupon  went  into  possession  of  said  land,  and  has  so  remained  ever 
since,  and  said  stone  remained  as  the  plaintiff  left  it  for  over  thirty-two 
years,  and  until  September,  1866,  when  said  Wallace  sold  it  to  the 
defendant,  who  moved  it  off,  and  on  to  his  own  premises,  and  during 
all  this  time  the  plaintiff  made  no  claim  to  it,  but  said  Wallace  alwaj's 
claimed  it  as  his. 

The  plaintiff's  evidence  tended  to  show  that  he  split  out  said  stone 
with  others  about  thirt^'-five  years  ago  for  the  purpose  of  building  a 
tomb  with  them  ;  that  they  were  black  lime  stone,  and  in  layers  about 
seventeen  feet  long  and  five  feet  wide,  and  from  three  to  four  inches 
thick  ;  that  he  tried  to  take  it  off,  but  could  not  with  the  team  he  had, 
but  raised  it  up,  and  propped  it  a  little  from  the  ground ;  that  the 
plaintiff  told  Wallace  what  he  got  it  out  for,  and  what  he  intended  to 
do  with  it,  and  reserved  it  in  the  sale  of  the  land  to  him  ;  that  the 
defendant  bought  it  of  Wallace,  and  drew  it  off,  and  knew  at  the  time, 
and  previously,  that  the  plaintiff  claimed  it ;  that  the  plaintiff  never 
gave  up  his  intention  of  building  a  tomb  ;  that  the  plaintiff  had  at  dif- 
ferent times  along  said  to  certain  persons  that  he  reserved  the  stone  in 
his  sale  of  the  land  to  Wallace  ;  that  plaintiff  saw  defendant  and  his 
men  when  they  went  to  get  it,  and  forbade  their  drawing  it  off;  and 
tending  to  show  its  value. 
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The  defendant's  evidence  tended  to  sustain  the  averments  in  his 
special  pleas.  The  defendant  claimed  that  the  stone  could  be  reserved 
or  excepted  only  in  the  deed  ;  but  the  court  held  otherwise,  and  allowed 
the  plaintitf  to  give  evidence  of  a  parol  reservation  of  it,  to  which  the 
defendant  excepted.  The  defendant  objected  to  the  plaintiff's  proving 
his  own  sayings  as  to  the  stone  after  the  date  of  the  deed  ;  but  the 
court  allowed  him  to  prove  them,  to  show  that  he  had  not  abandonetl 
his  claim,  to  wliich  the  defendant  excepted. 

The  defendant  insisted  that  upon  the  evidence  the  plaintiff  was  not 
entitled  to  recover;  but  the  court  declined  so  to  hold,  and  pro  forma 
left  the  case  to  the  jury,  to  find  whether  the  plaintiff  did  with  tlie  stone 
as  his  evidence  tended  to  show,  and  whether  there  was  a  parol  excc[)- 
tion  of  the  stone  at  the  time  of  the  conveyance  of  the  land,  understood 
between  the  parties  to  tlie  deed,  and  consented  to  by  Wallace;  in- 
structing them  that  if  they  should  so  find,  the  plaintiff  would  be  entitled 
to  recover ;  and  left  it  to  them  to  find  the  facts  upon  the  evidence, 
without  commenting  thereon,  or  giving  tliem  any  charge  on  any  other 
point  (except  as  to  the  rule  of  damages),  to  which  the  defendant 
excepted. 

Hunton  and  Gilman,  for  the  defendant. 

James  J.   Wilson^  for  the  plaintiff. 

PiERPOiNT,  C.  J.  It  appears  from  the  case  that  the  stone  in  con- 
trovers}-  was  split  out  and  removed  from  its  original  connection  and 
position  in  tlie  ledge,  and  laid  up  preparatory-  to  its  removal  from  the 
farm  on  which  it  was  originally  situated.  This  was  done  bv  the  plain- 
tiff, who  was  then  the  owner  of  the  farm,  and  the  object  of  splitting  it 
out  and  putting  it  in  such  position  was  to  remove  it  from  the  farm  and 
use  it  in  the  construction  of  a  tomb.  This  being  the  case,  the  stone 
may  be  regarded  as  being  governed  by  the  same  principles  that  are 
applicable  to  timber,  fence  rails,  and  the  like,  that  have  been  removed 
from  the  freehold  in  fact,  but  remain  upon  the  premises  for  the  purpose 
of  being  used  there  in  the  construction  of  fences,  &c.,  and  if  on  the 
land  at  the  time  the  premises  are  conveyed  the}'  will  pass  by  the  deed  ; 
but  if  the}-  are  there  not  for  the  purpose  of  being  used  upon  the  prem- 
ises, but  to  be  removed  elsewhere,  then  the}'  do  not  pass  by  the  deed. 
So  of  this  stone,  it  having  been  severed  from  the  freehold,  for  the  pur- 
pose of  removing  it  from  tlie  premises,  to  be  used  for  a  specific  purpose 
elsewhere,  we  think  it  would  not  necessarily  pass  by  the  deed  ;  !)ut  as 
there  was  nothing  about  the  stone,  or  the  position  in  which  it  was 
placed,  to  indicate  the  use  to  which  it  was  to  be  put,  whether  for 
fencing  or  underpinning,  or  the  like,  upon  the  premises,  or  for  use  else- 
where, it  was  a  proper  subject  of  explanation  between  the  plaintiff  and 
Wallace,  at  the  time  the  deed  was  executed,  and  such  exi)lan;iti()n 
might  well  be  by  parol  ;  it  was  not  an  exception  of  that  which  would 
otherwise  pass  by  the  deed,  but  the  giving  to  Wallace  a  knowledge  of 
facts  showing  that  it  would  not  pass,  and  thus  avoiding  all  misunder- 
standmg   or  controversy  about  it  in  the  future.     The  fact  that  such 
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information  was  accompanied  by  an  exception  in  form,  does  not  vary 
the  principle.  We  tliink  tliere  was  no  error  in  admitting  the  parol 
testimony.  And  in  submitting  the  question  to  the  jury  where  there 
was  a  parol  exception  or  not,  if  there  was  error,  it  is  not  an  error  of 
which  the  defendant  has  any  right  to  complain,  as  it  was  putting  the 
case,  in  this  respect,  in  quite  as  favorable  a  light  as  he  could  legally 
claim. 

We  think  it  was  not  error  in  the  court  to  allow  the  plaintiff  to  show 
his  own  sayings  in  respect  to  his  ownership  of  the  stone  made  after  the 
deed  to  Wallace,  not  for  the  purpose  of  proving  what  took  place 
between  him  and  Wallace  at  the  time  tlie  deed  was  made,  but  for  the 
purpose  of  showing  that  he  had  not  abandoned  the  property,  inasmuch 
as  the  defendant  in  his  pleadings  and  proof  sets  up  the  fact  that  the 
plaintiff  had  permitted  the  stone  to  remain  where  it  was  when  the  deed 
was  executed  up  to  the  time  the  defendant  took  it  away,  as  one  ground 
of  defence,  and  we  are  to  assume  that  the  court,  in  admitting  the  testi- 
mony for  that  special  purpose,  took  care  that  the  jury  should  under- 
stand that  they  were  not  to  use  or  regard  it  for  any  other. 

But  it  is  insisted,  that  even  if  the  plaintiff  did  retain  the  property  in 
this  stone,  so  that  the  title  did  not  pass  to  Wallace,  still  he  has  lost  his 
right  to  it  by  suffering  it  to  remain  on  the  premises  of  Wallace,  down 
to  the  time  it  was  sold  to  the  defendant,  and  he  took  it  away. 

The  jury  have  found  that  the  stone  was  excepted  in  the  sale,  and 
remained  the  property  of  the  plaintiff;  that  it  was  left  upon  the  prem- 
ises with  the  knowledge  and  assent  of  Wallace,  and  remained  there 
over  thirty  years  before  the  defendant  purchased  it  of  Wallace.  The 
case  shows  that  Wallace  never  interfered  with  the  stone  in  any  manner, 
never  made  any  claim  to  it,  never  objected  to  its  remaining  there,  or 
ever  requested  the  plaintiff  to  remove  it,  but  suffered  it  to  remain  there 
just  as  it  was  left  when  the  deed  was  executed.  The  defendant  now 
claims  that  the  title  to  this  stone  became  vested  in  Wallace  by  lapse  of 
time,  and  we  are  called  upon  by  his  counsel  to  say,  if  thirty  years 
under  such  circumstances  is  not  sufficient  to  change  the  title,  what  time 
is  sufficient?  We  do  not  feel  called  upon  to  give  a  definite  answer  to 
that  question  ;  but  we  feel  safe  in  saying,  when  tlie  property  of  one 
man  is  left  upon  the  premises  of  another,  with  the  knowledge  and 
assent  of  the  owner  of  such  premises,  that  so  long  as  such  owner  suf- 
fers such  property  to  remain  upon  his  premises,  without  objection  or 
request  to  remove  it,  exercising  no  act  of  ownership  over  it  and  making 
no  claim  to  it,  just  so  long  the  title  to  the  property  remains  the  same, 
and  is  not  divested  from  the  one  and  vested  in  the  other  by  mere  lapse 
of  time. 

Wallace  never  was  the  owner  of  tliis  stone,  and  if  the  plaintiff  had 
abandoned  it,  it  would  not  necessarily  revert  to  Wallace  ;  but  the  case 
does  not  show  an  abandonment,  and  it  does  not  appear  to  have  been 
put  upon  that  ground  at  tlie  trial  below. 

The  lapse  of  time  was  an  element  proper  to  be  considered  by  the 
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jur}-  in  determining  the  question  submitted  to  them,  and  it  is  claimed 
that  the  County  Court  erred  in  not  giving  the  jury  special  instructions  in 
respect  to  it.  It  does  not  appear  that  there  was  any  controvers}-  upon 
the  trial  as  to  the  propriety  of  their  considering  it,  and  there  was  no 
request,  from  either  side,  that  the  court  should  give  any  specific  charge 
upon  it.  The  evidence  upon  this  point,  as  upon  all  others,  was  sub- 
mitted to  the  jury  ;  it  was  doubtless  commented  upon  by  the  counsel 
on  both  sides  in  their  arguments,  and  we  have  no  reason  to  suppose  it 
was  not  duly  considered  and  weighed  by  the  jury.  Under  the  circum- 
stances it  was  no  more  error  to  omit  to  refer  to  this  particular  piece  of 
testimony  than  it  was  not  to  refer  to  any  or  every  piece  of  testimony 
put  in  on  either  side,  and  it  has  never  been  regarded  the  legal  duty  of 
the  court  to  refer  specifically  to  each  and  every  piece  of  testimony  in 
the  case,  in  the  charge,  especiall}-  when  there  is  no  such  request.  We 
find  no  error  in  the  trial  below. 

The  judgment  of  th.e  County  Court  is  affirmed.^ 


SECTION   IV. 

REMOVAL    OF    FIXTURES. 

A.    WJiat  Fixtures  are  Removable. 
I.   Between  Landlord  and  Tenant. 

POOLE'S    CASE. 
Nisi  Prius.     1703. 
[Reported  1  Salk.  368.] 

Tenant  for  years  made  an  under-lease  of  a  house  in  Holborn  to  J.  S., 
who  was  by  trade  a  soap-boiler.  J.  S.,  for  the  convenience  of  his  trade, 
put  up  vats,  coppers,  tables,  partitions,  and  paved  the  back-side,  &c. 
And  now  upon  a,  Jieri  facias  against  J.  S.,  which  issued  on  a  judgment 
in  debt,  the  sheriff  took  up  all  these  things,  and  left  the  house  stripped, 
and  in  a  ruinous  condition;  so  that  the  first  lessee  was  liable  to  make 
it  good,  and  thereupon  brought  a  special  action  on  the  case  against  the 
sheriflT,  and  those  that  bought  the  goods,  for  the  damage  done  to  the 
house,     ^t  per  Holt,  C.  J.,  it  was  held,  — 

1st,  That  during  the  term  the  soap-boiler  might  well  remove  the  vats 
he  set  up  in  relation  to  trade,  and  that  he  might  do  it  by  the  common 
law  (and  not  by  virtue  of  any  special  custom)  in  favor  of  trade  and  to 

1  So  of  fence  rails  severed  from  the  soil  with  intent  that  the  severance  shall  be 
permanent.  Harris  v.  Scovel,  85  Mich.  32.  See  Shoemaker  v.  Simpson,  16  Kan.  43^ 
ante,  p.  516;  Brackett  v.  Goddard,  54  Me.  309,  post,  p.  608. 
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encourage  indiistiy :  But  after  the  term  they  become  a  gift  in  law  to 
him  in  reversion,  and  are  not  removable. 

2dly,  That  there  was  a  difference  between  wliat  the  soap-boiler  did 
to  carry  on  his  trade,  and  what  he  did  to  complete  the  house,  as 
hearths  and  chimney-pieces,  which  he  held  not  removable. 

3dh',  Tliat  the  sheriff  might  take  them  in  execution,^  as  well  as  the 
under-lessee  might  remove  them,  and  so  this  was  not  like  tenant  for 
years  wilhont  impeachment  of  waste  ;  in  that  case  he  allowed  the  sheriff 
C(jukl  not  cut  down  and  sell,  though  the  tenant  might :  And  the  reason 
is,  because  in  that  case  the  tenant  hath  only  a  bare  power  without  an 
interest ;  but  here  the  under-lessee  hath  an  interest  as  well  as  a  power, 
as  tenant  for  years  hath  in  standing-corn,  in  which  case  the  sheriff  can 
cut  down  and  sell. 


EL  WES  V.  MAW. 
King's  Bench.     1802. 

[Reported  3  East,  38.] 

Lord  Ellenborough,  C.  J.^  This  was  an  action  upon  the  case  in 
the  nature  of  waste,  by  a  landlord,  the  reversioner  in  fee,  against  his 
late  tenant,  who  had  held  under  a  term  for  21  years,  a  farm  consisting 
of  a  messuage,  and  lands,  out-houses,  and  barns,  &c.,  thereto  belong- 
ing, and  who,  as  the  case  reserved  stated,  during  the  term  and  about 
15  years  before  its  expiration,  erected  at  his  own  expense  a  beast- 
house,  carpenters  shop,  a  fuel-house,  a  cart-house,  a  pump-house,  and 
fold-yard.  The  buildings  were  of  brick  and  mortar,  and  tiled,  and  the 
foundations  of  them  were  about  a  foot  and  a  half  deep  in  the  ground. 
The  carpenter's  shop  was  closed  in,  and  the  other  buildings  were  open 
to  the  front  and  supported  by  brick  pillars.  The  fold-yard  wall  was  of 
brick  and  mortar,  and  its  foundation  was  in  the  ground.  The  defend- 
ant previous  to  the  expiration  of  his  lease  pulled  down  the  erections, 
dug  up  the  foundations,  and  carried  away  the  materials ;  leaving  the 
premises  in  the  same  state  as  when  he  entered  upon  them.  The  case 
further  stated,  that  these  erections  were  necessary  and  convenient  for 
the  occupation  of  the  farm,  which  could  not  be  well  managed  without 
them.  And  the  question  for  the  opinion  of  the  court  was,  Whether  the 
defendant  had  a  right  to  take  away  these  erections?  Upon  a  full  con- 
sideration of  all  the  cases  cited  upon  this  and  the  former  argument, 
which  are  indeed  nearly  all  that  tlie  books  afford  materially  relative  to 
the  subject,  we  are  all  of  opinion  that  the  defendant  had  not  a  right  to 
take  away  these  erections. 

Questions  respecting  the  right  to  what  are  ordinarily  called  fixtures, 

1  Fixtures  may  be  taken  on  attachment.     See  Morey  v.  Hoyt,  62  Conn.  642. 
*  The  opinion  sufficiently  states  the  case. 
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principaHy  arise  between  three  classes  of  persons.  1st,  Between  differ- 
ent descriptions  of  representatives  of  tlie  same  owner  of  the  inheritance  ; 
viz.,  between  his  heir  and  executor.  In  this  first  case,  i.  e.,  as  between 
heir  and  executor,  the  rule  obtains  with  the  most  rigor  in  favor  of  the 
inheritance,  and  against  the  right  to  disannex  therefrom,  and  to  consider 
as  a  personal  chattel  anything  which  has  been  affixed  thereto,  'idly, 
Between  the  executors  of  tenant  for  life  or  in  tail,  and  the  remainder- 
man or  reversioner ;  in  which  case  the  right  to  fixtures  is  considered 
more  favorably  for  executors  than  in  the  preceding  case  between  heir 
and  executor.  The  3d  case,  and  that  in  which  the  greatest  latitude  and 
indulgence  has  alwa3's  been  allowed  in  favor  of  the  claim  to  having  any 
particular  articles  considered  as  personal  chattels  as  against  the  claim 
in  respect  of  freehold  or  inheritance,  is  the  case  between  landlord  and 
tenant. 

But  the  general  rule  on  this  subject  is  that  which  obtains  in  the  first- 
mentioned  case,  i.e.,  between  heir  and  executor;  and  that  rule  (as 
found  in  the  Year  Book,  17  E.  2,  p.  518,  and  laid  down  at  the  close  of 
Ilerlakenden's  Case,  4  Co.  64,  in  Co.  Lit.  53,  in  Cooke  v.  Humphrey, 
Moore,  177,  and  in  Lord  Darhy  v.  Asqidth,  Hob.  234,  in  the  part 
cited  by  my  brother  Vaughan,  and  in  other  cases)  is  that  where  a 
lessee,  having  annexed  anything  to  the  freehold  during  his  term,  after- 
wards takes  it  awa}-,  it  is  waste.  But  this  rule  at  a  very  early  period 
had  several  exceptions  attempted  to  be  engrafted  upon  it,  and  which 
were  at  last  effectually  engrafted  upon  it,  in  favor  of  trade  and  of 
those  vessels  and  utensils  which  are  immediatel}'  subservient  to  the 
purposes  of  trade.  In  the  Year  Book  42  E.  3,  6,  the  right  of  the 
tenant  to  remove  a  furnace  erected  by  him  during  his  term  is  doubted 
and  adjourned.  In  the  Year  Book  of  the  20  II.  7,  13,  a  &  b,  which 
was  the  case  of  trespass  against  executors  for  removing  a  furnace  fixed 
with  mortar  by  their  testator  and  annexed  to  the  freehold,  and  which 
was  holden  to  be  wrongfully  done,  it  is  laid  down,  that  "  if  a  lessee  for 
years  make  a  furnace  for  his  advantage,  or  a  dyer  make  his  vats  or 
vessels  to  occupy  his  occupation  during  his  term,  he  may  remove  them  ; 
but  if  he  suffer  them  to  be  fixed  to  the  earth  after  the  term,  then  they 
belong  to  the  lessor.  And  so  of  a  baker.  And  it  is  not  waste  to  re- 
move such  things  within  the  term  by  some :  and  this  shall  be  against 
the  opinions  aforesaid."  But  the  rule  in  this  extent  in  favor  of  tenants 
is  doubted  afterwards  in  21  H.  7,  27,  and  narrowed  there,  by  allowing 
that  the  lessee  for  years  could  only  remove,  within  the  term,  things  fixed 
to  the  ground,  and  not  to  the  walls  of  the  principal  building.  How- 
ever, in  process  of  time  the  rule  in  favor  of  the  right  in  the  tenant  to 
remove  utensils  set  up  in  relation  to  trade  became  fully  established  ; 
and  accordingly,  we  find  Lord  Holt,  in  Poole's  Case,  Salk.  368,  laying 
down  (in  the  instance  of  a  soap-boiler,  an  under-tenant,  whose  vats, 
coppers,  &c.,  fixed,  had  been  taken  in  execution,  and  on  which  account 
the  first  lessee  had  brought  an  action  against  the  sheriff),  that  during 
th2  term  the  soap-boiler  migbt,  well  remove  the  vats  he  set  up  in  relation 
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to  trade  ;  and  that  he  might  do  it  by  the  common  law,  and  not  by  virtue 
of  any  special  custom,  in  favoi-  of  trade,  and  to  encourage  industry;  but 
that  after  the  term  the}'  became  a  gift  in  law  to  him  in  reversion,  and 
were  not  removable.  He  adds,  that  there  was  a  difference  between  what 
the  soap-boiler  did  to  carry  on  his  trade,  and  what  he  did  to  complete 
his  house,  as  hearths  and  chimney-pieces,  which  he  held  not  remov- 
able. The  indulgence  in  favor  of  the  tenant  for  years  during  the  term 
has  been  since  carried  still  further,  and  he  has  been  allowed  to  carry 
away  matters  of  ornament,  as  ornamental  marble  chimney-pieces,  pier- 
glasses,  hangings,  wainscot  fixed  only  by  screws,  and  the  like.  Beck 
V.  Etboio,  1  P.  Wms.  94  ;  ^x  ixirte  Qaincey^  1  Atk.  477,  and  Lawton  v. 
Lcui'Aoa^  3  Atk.  13.  But  no  adjudged  case  has  yet  gone  the  length  of 
establishing  that  buildings  subservient  to  purposes  of  agriculture,  as 
distinguished  from  those  of  trade,  have  been  removable  by  an  execu- 
tor of  tenant  for  life,  nor  by  the  tenant  himself  who  built  them  during 
his  term. 

In  deciding  whether  a  particular  fixed  instrument,  machine,  or  even 
building  should  be  considered  as  removable  by  the  executor,  as  be- 
tween him  and  the  heir,  the  court,  in  the  three  principal  cases  on  this 
subject  (viz.  Laioton  v.  Lav-ton.,  3  Atk.  13,  which  was  the  case  of  a 
fire-engine  to  work  a  colliery  erected  by  tenant  for  life  ;  Lord  Dudley 
and  Lord  Ward,  Ambler,  113,  which  was  also  the  case  of  a  fire-engine 
to  work  a  colliery  erected  b}'  tenant  for  life,  — •  these  two  cases  before 
Lord  Hard wicke,  — and  Lawton,  Executor,  \.  Salmon,E.  22,  G.  3;  1  H. 
Blac.  259,  in  notis,  before  Lord  Mansfield,  which  was  the  case  of  salt 
pans,  and  which  came  on  in  the  shape  of  an  action  of  trover  brought 
for  the  salt  pans  by  the  executor  against  the  tenant  of  the  heir  at  law), 
the  court  may  be  considered  as  having  decided  mainly-  on  this  ground, 
that  where  the  fixed  instrument,  engine,  or  utensil  (and  the  building 
covering  the  same  falls  within  the  same  principle),  was  an  accessory  to 
a  matter  of  a  personal  nature,  that  it  should  be  itself  considered  as 
personalty.  The  fire-engine,  in  the  cases  in  3  Atk.  and  Ambler,  was 
an  accessory  to  the  carrying  on  the  trade  of  getting  and  vending  coals  ; 
a  matter  of  a  personal  nature.  Lord  Hardwicke  says,  in  the  case  in 
Ambler,  "  A  colliery  is  not  onl\'  an  enjo3-ment  of  the  estate,  but  in  part 
carrying  on  a  trade."  And  in  the  case  in  3  Atk.  he  says,  "One  reason 
that  weighs  with  me  is  its  being  a  mixed  case,  between  enjoying  the 
profits  of  the  lands,  and  carrying  on  a  species  of  trade ;  and  consider- 
ing it  in  this  light,  it  comes  ver\-  near  the  instances  in  brew-houses,  &c., 
of  furnaces  and  coppers."  Upon  the  same  principle  Lord  Ch.  B.  Comyns 
may  be  considered  as  having  decided  the  case  of  the  cider-mill;  i.e., 
as  a  mixed  case  between  enjpying  the  profits  of  the  land  and  carrying 
on  a  species  of  trade  ;  and  as  considering  the  cider-mill  as  properly  an 
accessor}'  to  the  trade  of  making  cider. 

In  the  case  of  the  salt  pans,  Lord  Mansfield  does  not  seem  to  have 
considered  them  as  accessory  to  the  carrying  on  a  trade,  but  as  merel}- 
Uie  means  of  enjoying  the  benefit  of  the  inheritance.     He  says,  "  The 
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salt  spring  fs  a  valuable  inheritance,  but  no  profit  arises  from  it  unless 
tiiere  be  a  salt  work  ;  which  consists  of  a  building,  &c.,  for  the  purpose 
of  containing  the  pans,  &c.,  which  are  fixed  to  the  ground.     The  inher- 
itance cannot  be  enjoyed  without  them.     Thej-  are  accessories  necessar}' 
to  the  enjoyment  of  the  principal.     The  owner  erected  them  for  the 
benefit  of  the  inheritance."     Upon  this  principle  he  considered  them  as 
belonging  to  the  heir,  as  parcel  of  the  inheritance,  for  the  enjoyment  of 
which  they  were  made,  and  not  as  belonging  to  the  executor,  as  the 
means  or  instrument  of  carrying  on  a  trade.     If,  however,  he  had  even 
considered  them  as  belonging  to  the  executor,  as  utensils  of  trade,  or 
as  being  removable  by  the  tenant,  on  the  ground  of  their  being  such 
utensils  of  trade  ;  still  it  would  not  have  affected  the  question  now  before 
the  court,  which  is  the  right  of  a  tenant  for  mere  agricultural  purposes 
to  remove  buildings  fixed  to  the  freehold,  which  were  constructed  hy  him 
for  the  ordinary  purposes  of  husbandry,  and  connected  with  no  descrip- 
tion of  trade  whatsoever  :  and  to  which  description  of  buildings  no  case 
(except  the  Nisi  Prius  case  of  Dean  v.  Allaly,  before   Lord  Kenyon, 
and  which  did  not  undergo  the  subsequent  review  of  himself  and  the 
rest  of  the  court)  has  yet  extended  the  indulgence  allowed  to  tenants 
in  respect  to  buildings  for  the  purposes  of  trade.     In  the  case  in  Buller's 
Nisi  Prius,  34,  of  Cullinr/  v.   Tuffnell,  before  Ch.  J.   Treby,  at  Nisi 
Prius,  he  is  stated  to  have  holden  that  the  tenant  who  had  erected  a 
barn  upon  the  premises,  and  put  it  upon  pattens  and  blocks  of  timber 
lying  upon  the  ground,  but  not  fixed  in  or  to  the  ground,  might  by  the 
custom  of  the  country  take  them  away  at  the  end  of  his  term.     To  be 
sure  he  might,  and  that  without  any  custom  ;   for  the  terms  of  the 
statement  exclude  them  from  being  considered  as  fixtures:  *'  they  were 
not  fixed  in  or  to  the  ground."     In  the  case  of  Fitzherbert  v.  Sliaio, 
1  H.  Blac.  258,  we  have  only  the  opinion  of  a  very  learned  judge  indeed, 
Mr.  Justice  Gould,  of  what  would  have  been  the  right  of  the  tenant,  as 
to  the  taking  away  a  shed  built  on  brick-work,  and  some  posts  and  rails 
which  he  had  erected,  if  the  tenant  had  done  so  during  the  term ;  but  as 
the  term  was  put  an  end  to  by  a  new  contract,  the  question  what  the  ten- 
ant could  have  done  in  virtue  of  his  right  under  the  old  term,  if  it  had 
continued,  could  never  have  come  judicially  before  him  at  Nisi  Prius ; 
and  when  that  question  was  offered  to  be  argued  in  the  court  aloove, 
the  counsel  were  stopped,  as  the  question  was  excluded  by  the  new 
agreement.     As  to  the  case  of  Penton  v.  Mobart,  2  East,  88,  it  was 
the  case  of  a  varnish  house,  with  a  brick  foundation  let  into  the  ground, 
of  which  the  wood-work  had  been  removed  from  another  place,  where 
the  defendant  had  carried  on  his  trade  with  it.     It  was  a  building  for 
the  purpose  of  trade  ;  and  the  tenant  was  entitled  to  the  same  indulgence 
in  that  case,  which,  in  the  cases  already  considered,  had  been  allowed 
to  other  buildings  for  the  purposes  of  trade ;  as  furnaces,  vats,  coppers, 
engines,  and  the  like.     And  though  Lord  Kenyon,  after  putting  the  case 
upon  the  ground  of  the  leaning  which  obtains  in  modern  times  in  favor 
of  the  interests  of  trade ;  upon  which  ground  it  might  be  properly  sup- 
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ported ;  goes  further,  and  extends  the  indulgence  of  the  law  to  the 
erection  of  green-houses  and  liot-houses  by  nurscr^'inen,  and  indeed  by 
implication  to  buildings  by  all  other  tenants  of  land ;  there  certainly 
exists  no  decided  case,  and,  I  believe,  no  recognized  opinion  or  prac- 
tice on  either  side  of  Westminster  Hall  to  warrant  such  an  extension. 
The  Nisi  Prius  case  of  Dean  v.  Allaly  (reported  in  Mr.  WoodfaU's 
book,  p.  207,  and  Mr.  Espinasse's,  2  vol.  11),  is  a  case  of  the  erection 
and  removal  by  the  tenant  of  two  sheds,  called  Dutch  barns,  which 
were,  I  will  assume,  unquestionably  fixtures.  Lord  Kenyon  says,  "The 
law  will  make  the  most  favorable  construction  for  the  tenant,  where  he 
has  made  necessary  and  useful  erections,  for  the  benefit  of  his  trade 
or  manufacture,  and  which  enable  him  to  carry  it  on  with  more  advan- 
tage. It  has  been  soholden  in  the  case  of  cider-mills,  and  other  cases  ; 
and  I  shall  not  narrow  the  law,  but  hold  erections  of  this  sort  made  for 
the  benefit  of  trade,  or  constructed  as  the  present,  to  be  removable 
at  the  end  of  the  term."  Lord  Kenyon  here  uniformly  mentions  the 
benefit  of  trade,  as  if  it  were  a  building  subservient  to  some  purposes 
of  trade  ;  and  never  mentions  agriculture,  for  the  purposes  of  which  it 
was  erected.  He  certainlj*  seems,  however,  to  have  thought  that  build- 
ings erected  by  tenants  for  the  purposes  of  farming,  were,  or  rather 
ought  to  be,  governed  b}'  the  same  rules  which  had  been  so  long  judi- 
ciall}'  holden  to  apply  in  the  case  of  buildings  for  the  purposes  of  trade. 
But  the  case  of  buildings  for  trade  has  been  alwa^'S  put  and  recognized 
as  a  known,  allowed,  exception  from  the  general  rule,  which  obtains  as 
to  other  buildings ;  and  the  circumstance  of  its  being  so  treated  and 
considered  establishes  the  existence  of  the  general  rule  to  which  it  is 
considered  as  an  exception.  To  hold  otherwise,  and  to  extend  the  rule 
in  favor  of  tenants  in  the  latitude  contended  for  by  the  defendant,  would 
be,  as  appears  to  me,  to  introduce  a  dangerous  innovation  into  the  rela- 
tive state  of  rights  and  interests  holden  to  subsist  between  landlords 
and  tenants.  But  its  danger  or  probable  mischief  is  not  so  properly  a 
consideration  for  a  court  of  law,  as  whether  the  adoption  of  such  a  doc- 
trine would  be  an  innovation  at  all ;  and,  being  of  opinion  that  it  would 
be  so,  and  contrar}'  to  the  uniform  current  of  legal  authorities  on  the 
subject,  we  feel  ourselves,  in  conformity  to,  and  in  support  of  those  au- 
thorities, obliged  to  pronounce  that  the  defendant  had  no  right  to  take 
awaj'  the  erections  stated  and  described  in  this  case. 

Vaughan,  Serjeant,  and  Torkington,  for  the  plaintiff. 

Balguy  and  Clarke,  for  the  defendant. 

Postea  to  the  plaintiff.  ^ 

1  The  subject  considered  in  this  case  is  now  regulated  in  England  by  the  Land- 
lord and  Tenant  Act  (14  &  16  Vict.  c.  25),  and  the  Agricultural  Holdings  Act  (46 
&  47  Vict.  c.  61). 
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BUCKLAND  v.  BUTTERFIELD. 
Common  Pleas.     1820. 

[Reported  2  Brod.  ^  B.  64.] 

Action  on  the  case,  in  the  nature  of  waste,  bj-  tenant  for  life,  aged 
70,  against  the  assignees  of  her  lessee  from  year  to  year,  who  had 
l)ecome  bankrupt.  The  bankrupt  was  the  son  of  the  plaintiff,  and  had 
also  a  remainder  for  life  in  the  premises  after  her  death.  At  Buck- 
ingham Lent  Assizes,  1820,  before  Graham,  B.,  the  case  proved  was, 
that  the  defendants  had  taken  away  from  the  premises  let  to  the  bank- 
rupt a  conservatory  and  a  pinery.  The  conservatory,  which  had  been 
purchased  by  the  bankrupt  and  brought  from  a  distance,  was  by  him 
erected  on  a  brick  foundatiom  fifteen  inches  deep :  upon  that  was 
bedded  a  sill,  over  which  was  framework  covered  with  slate;  the 
framework  was  eight  or  nine  feet  high  at  the  end,  and  about  two 
in  front.  This  conservatory  was  attached  to  the  dwelling-house  by 
eight  cantilivers  let  nine  inches  into  the  wall,  which  cantilivers  sup- 
ported the  rafters  of  the  conservatory.  Resting  on  the  cantilivers  was 
a  balcony  with  iron  rails.  The  conservatory  was  constructed  with 
sliding  glasses,  paved  with  Portland  stone,  and  connected  with  the  parlor 
cliimney  by  a  flue.  Two  windows  were  opened  from  the  dwelling-house 
into  tlie  conservatory,  one  out  of  the  dining-room,  another  out  of  the 
library.  A  folding-door  was  also  opened  into  the  balcony  ;  so  that 
when  the  conservatory  was  pulled  down,  that  side  of  the  house,  to  which 
it  had  been  attached,  became  exposed  to  the  weather.  Surveyors  who 
were  called,  stated  that  the  house  was  worth  £50  a  year  less  after  the 
conservatory  and  pinery  had  been  removed.  The  learned  judge  having 
stated  his  opinion  that  the  plaintiff  ought  to  recover  at  least  for  the 
pinery,  and  probably  for  the  conservatory,  tlie  jury,  estimating  the 
plaintiff's  life  at  six  years'  purchase,  gave  a  verdict  for  her,  £300 
damages.     Peake,  Serjt.,  having  obtained  a  rule  nisi  for  a  new  trial, 

Blosset,  Serjt.,  showed  cause  against  the  rule. 

Peake,  in  support  of  the  rule. 

Dallas,  C.  J.  This  was  an  action  on  the  case,  tried  before  Graham, 
B. ,  at  the  last  Aylesbury  Assizes.  The  question  in  the  cause,  as  far  as 
relates  to  the  motion  now  before  us,  was,  whether  a  conservatory 
affixed  to  the  house  in  the  manner  specified  in  the  report  was  so  affixed 
as  to  be  an  annexation  to  the  freehold,  and  to  make  the  removal  of  it 
waste?  In  Uhces  v.  Maw  will  be  found  at  length  all  that  can  relate 
to  this  case  and  to  all  cases  of  a  similar  description.  It  is  not  neces- 
sary to  go  into  the  distinctions  there  pointed  out,  as  they  relate  to 
different  classes  of  persons,  or  to  the  subject-matter  itself  of  the 
inquiry.  Nothing  will,  here,  depend  on  the  relation  in  which  the  par- 
ties stood  to  each  other,  or  the  distinction  between  trade  and  agricul- 
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ture  ;  for  this  is  merely  tlie  case  of  an  ornamental  building  constructed 
by  the  party  for  his  pleasure,  and  the  question  of  annexation  arises 
on  the  facts  reported  to  us;  and  I  say  the  facts  reported,  because 
every  case  of  this  sort  must  depend  on  its  special  and  peculiar  cir- 
cumstances.    On  the  one  hand   it  is  clear,  that  many  things  of  an 
ornamental  nature  may  be  in   a  degree  affixed,  and  yet,  during  the 
term,  may  be  removed  ;  and,  on  the  otlier  hand,  it  is  equally  clear,  that 
there  may  be  that  sort  of  fixing  or  annexation,  which,  though  the  building 
or  thing  annexed  may  have  been  merely  for  ornament,  will  yet  make 
the  removal  of  it  waste.     The  general  rule  is,  that  where  a  lessee,  hav- 
ing annexed  a  personal  chattel  to  the  freehold  during  his  term,  after- 
wards takes  it  away,  it  is  waste.     In  the  progress  of  time  this  rule  has 
been  relaxed,  and  many  exceptions  have  been  grafted  upon  it.     One 
has  been  in  favor  of  matters  of  ornament,  as  ornamental  chimney- 
pieces,  pier-glasses,  hangings,  wainscot  fixed  only  by  screws,  and  the 
like.     Of  all  these  it  is  to  be  observed,  that  they  are  exceptions  only, 
and,  therefore,  though  to  be  fairly  considered,  not  to  be  extended ;  and 
with  respect  to  one   subject  in  particular,   namely,   wainscots.   Lord 
Hardwicke  treats  it  as  a  very  strong  case.     Passing  over  all  that  re- 
lates to  trade  and  agriculture  as  not  connecting  with  the  present  sub- 
ject, it  will  be  only  necessary  to  advert,  as  bearing  upon  it,  to  the 
doctrine  of  Lord  Kenyon  in  2  East,  88,  referred  to  at  the  bar.     The 
case  itself  was  that  of  a  building  for  the  purpose  of  trade,  and  standing, 
therefore,  upon  a  different  ground  from  the  present,  but  it  has  been 
cited  for  the  dictum  of  Lord  Kenyon,  which  seems  to  treat  green-houses 
and  hot-houses  erected  by  great  gardeners  and  nurserymen  as  not  to 
be  considered  as  annexed  to  the  freehold.     Even  if  the  law  were  so, 
which  it  is  not  necessary  to  examine,  still,  for  obvious  reasons,  such  a 
case  would   not  be   similar   to   the  present:  but  in  Ehves   v.  3Iaw, 
speaking  of  this  dictum,  Lord  Ellenborough  says,  there  exists  no  de- 
cided case,  and,  I  believe,  no  recognized  opinion  or  practice  on  either 
side  of  Westminster  Hall  to  warrant  such  an  extension.     Allowing, 
then,  that  matters  of  ornament  may  or  may  not  be  removable,  and  that 
whether  they  are  so  or  not  must  depend  on  the  particular  case,  we  are 
of  opinion  that  no  case  has  extended  the  right  to  remove  nearly  so  far 
as  it  would  be  extended  if  such  right  were  to  be  established  in  the  pres- 
ent instance  under  the  facts  of  the  report,  to  which  it  will  be  sufficient 
to  refer ;  and,  therefore,  we  agree  with  the  learned  judge,  in  thinking 
that  the  building  in  question  must  be  considered  as  annexed  to  the 
freehold,  and  the  removal  of  it  consequently  waste. 

Eule  discharged.^ 

1  See  Jenkins  v    Gething,  2  J.  &  H.  520;  Seeger  v.  Pettit,  77  Pa.  437. 
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GRYMES   V.    BOWEREN. 
Common  Pleas.     1830. 

[Repmted  6  Bing.  437.] 

Case  for  injury  to  the  reversion.  At  the  trial  before  Garroiu,  B.,  at 
the  last  Norfolk  Assizes,  it  appeared  that  the  defendant,  who  occupied 
as  tenant  from  year  to  year  certain  premises  belonging  to  the  plaintiff, 
had,  at  his  own  expense,  erected  on  the  premises  a  pump,  which  he 
took  away  when  he  quitted  them. 

The  pump  was  attached  to  a  stout  perpendicular  plank  ;  this  plank 
rested  on  tlje  ground  at  one  end,  and  at  tlie  other  was  fastened  by  an 
iron  bolt  or  pin  to  an  adjacent  wall,  from  which  it  was  distant  about 
four  inches.  The  pin,  which  had  a  head  at  one  end  and  a  screw  at  the 
other,  passed  entirely'  through  the  wall. 

The  tube  of  the  pump  passed  through  a  brick  flooring  into  a  well 
beneath.  This  well  had  originally  been  open,  but  the  defendant  had 
arched  it  over  when  he  erected  the  pump ;  and,  in  withdrawing  the 
tube,  four  or  five  of  the  floor  bricks  were  displaced,  but  the  iron  pin 
which  attached  the  perpendicular  plank  to  the  wall  was  left  in  the  wall 
when  the  plank  was  removed. 

Under  the  direction  of  the  learned  Baron  (who  thought  the  pump 
parcel  of  the  freehold,  inasmuch  as  it  could  not  have  been  the  sub- 
ject of  larceny  at  common  law),  the  jury  found  a  verdict  for  the 
plaintiff,  damages  £4,  with  leave  for  the  defendant  to  move  to  enter  a 
nonsuit. 

Wilde,  Serjt.,  having  obtained  a  rule  nisi  accordingly, 

Stoi'ks,  Serjt.,  now  showed  cause. 

TFilde,  contra. 

TiNDAL,  C.  J.  It  is  difficult  to  draw  any  very  general  and  at  the 
same  time  precise  and  accurate  rule  on  this  subject ;  for  we  must  be 
guided  in  a  great  degree  by  the  circumstances  of  each  case,  the  nature 
of  the  article,  and  the  mode  in  which  it  is  fixed.  The  pump,  as  it  is 
described  to  have  been  fixed  in  this  case,  appears  to  me  to  fall  within 
tlie  class  of  removable  fixtures.  The  rule  has  alwa3's  been  more  re- 
laxed as  between  landlord  and  tenant,  than  as  between  persons  standing 
in  other  relations.  It  has  been  holden  that  stoves  are  removable  during 
the  terra  ;  grates,  ornamental  cliimney  pieces,  wainscots  fastened  with 
screws,  coppers,  and  various  other  articles :  and  the  circumstance 
tliat,  upon  a  change  of  occupiers,  articles  of  this  sort  are  usuall}' 
allowed  by  landlords  to  be  paid  for  by  the  in-coming  to  the  out-going 
tenant,  is  confirmatory  of  this  view  of  the  question. 

Looking  at  the  facts  of  this  case  ;  considering  that  the  article  in  dis- 
pute was  one  of  domestic  convenience  ;  that  it  was  slightly  fixed  ;  was 
erected  by  the  tenant ;  could  be  moved  entire  ;  and  that  the  question  is 
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between  the  tenant  and  his  landlord,  — I  think  the  rule  should  be  made 
absolute. 

Park.  J.  The  rules  with  regard  to  property  of  this  description  vary 
according  to  the  relation  in  which  parties  stand  towards  each  otlicr. 
The  rule  as  between  heir  and  executor  is  more  strict  than  as  between 
landlord  nnd  tenant,  and  even  as  l)eL\veen  landlord  and  tciinnt  it  has 
been  relaxed  in  modern  times  ;  for  in  Laivton  v.  Laivton,  8  Atlc.  13, 
Lord  riardwicke  held,  that  wainscot  might  be  removed  by  the  tenant, 
although  it  would  have  been  waste  to  have  removed  it  in  the  time  of 
Hen.  7. 

Perhaps  we  ought  not  to  look  with  too  much  nicety  as  to  the  mode 
in  which  articles  are  fixed,  when  it  has  been  holden  that  the  tenant 
may  remove  ovens,  coppers,  and  the  like.  The  present  case,  however, 
is  clearly  distinguishable  from  Buckland  v.  Batterjield,  where  a  con- 
servatory was  deeply  fixed  in  the  soil,  and  formed  part  of  the  house  to 
which  it  was  attached ;  and,  however  I  may  regret  it,  seeing  that  the 
value  in  dispute  is  so  small,  I  am  compelled  to  say  that  the  verdict 
which  has  been  given  is  wrong. 

Gaselee,  J.,  concurred. 

BosANQUET,  J.  I  am  of  opinion,  that  this  pump  was  removable  by 
the  tenant.  Whether  property  of  this  kind  be  removable  or  not,  depends 
in  some  degree  on  the  relation  between  the  parties  :  and  in  the  relation 
of  landlord  and  tenant  the  rule  is  less  strict  than  in  others  :  it  is  more 
so  as  between  heir  and  executor,  and  as  between  executor  and  remain- 
der-man. My  apprehension  has  been  lest  we  should  be  thought  to  lay 
down  any  principle  which  would  apply  to  cases  different  from  the  pres- 
ent. But  considering  that  this  is  a  case  between  landlord  and  tenant ; 
that  the  pump  was  erected  by  the  tenant ;  that  it  is  an  article  of  domes- 
tic use  ;  and  can  be  removed  entire,  I  think  the  verdict  ought  to  be 
set  aside.  Rule  absolute. 


WHITEHEAD   v.   BENNETT. 

Chancery.     1858. 

[Reported  27  L.  J.  Ch.  474.] 

This  suit  was  instituted  for  the  administration  of  the  estate  of  W. 
Barker.  A  portion  of  the  property  consisted  of  certain  plots  of  land 
near  Manchester,  upon  which  there  was  a  building  that  had  been  us- d 
as  a  lunatic  asylum.  The  receiver  who  had  been  appointed  by  the 
court,  entered  into  an  agreement,  dated  the  19th  of  September,  18.")2, 
with  W.  Ireland,  whereby  it  was  agreed  that  a  lease  of  the  buildings 
and  premises  should  be  granted  to  W.  Ireland  for  the  term  of  twenty- 
one  vears,  at  a  rent  of  £42  per  annum,  with  a  covenant  on  the  part  of 
the  said  W.   Ireland   to  repair  the  premises.     Under  this  agreement 
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Ireland  took  possession  of  the  premises,  and  converted  the  building 
thereon  into  a  cotton-mill,  and  he  also  erected  on  the  land  a  bleaehing- 
house,  a  drying-stove,  a  dye-house,  an  engine-house,  and  a  lime-house, 
and  also  a  building  erected  upon  cross  beams,  resting  upon  two  walls 
and  forming  a  passage.  A  dispute  afterwards  arose  as  to  the  terms  of 
the  lease,  and  the  lessee  claimed  a  right  to  remove  the  buildings  which 
he  had  erected,  on  the  ground  that  the}'  were  trade  fixtures,  used  for 
the  purpose  of  his  business.  An  injunction  was  obtained  to  restrain 
the  removal  of  the  buildings  ;  and  upon  a  reference  to  chambers,  evi- 
dence was  obtained  as  to  the  nature  of  the  buildings,  and  from  the 
re[)ort  of  a  gentleman  competent  in  such  matters,  who  had  been  sent 
down  b}'  the  court  to  examine  the  premises,  it  appeared  that  the  various 
buildings  erected  by  the  lessee  were  oiade  of  bricK.  with  brick  founda- 
tions let  into  the  soil  to  the  depth  of  from  five  inches  to  five  feet.  The 
question  now  came  on  upon  an  adjoiu'nment  from  chambers,  as  to  the 
right  of  the  tenant  to  remove  the  biiildiugs. 

3Ir.  Eddis,  appeared  for  W.  Ireland,  the  tenant. 

Mr.  KarsUike,  for  the  trustees ;  and 

Mr.  Bazcdgette,  for  other  parties  in  the  suit. 

KiNDERSLEY,  V.  C.  My  Opinion  is,  that  these  are  not  trade  buildings, 
removable  at  the  pleasure  of  the  tradesman.  It  is  extremelv  difficult  to 
come  to  a  conclusion  upon  the  authorities  as  to  an}'  principle  which  can 
be  safely  enunciated.  I  have  carefully  considered  the  subject  as  to  the 
possibilit}'  of  deducing  any  rule  from  the  cases  cited,  but  have  been 
unable  to  do  so.  Still  there  are,  no  doubt,  general  principles  upon 
which  these  cases  are  founded.  In  the  first  place,  the  question  has 
arisen  between  the  executor  and  the  heir ;  and,  secondly,  between  the 
tenant  for  life  and  the  remainderman  ;  and,  lastly,  between  the  land- 
lord and  tenant.  Again,  there  have  been  difl["erent  views  taken  by  the 
court  with  reference  to  agricultural  buildings,  trade  buildings,  and  the 
ordinary  fixtures  which  a  tenant  puts  in  for  his  own  convenience.  In 
this  case  the  most  favorable  instance  arises,  namel}',  the  right  of 
removal  as  between  landlord  and  tenant;  and,  moreover,  the  things 
sought  to  be  removed  are  of  the  most  favorable  character,  as  being 
trade  fixtures  in  the  sense  that  they  are  buildings  erected  for  the  exclu- 
sive purposes  of  trade.  With  respect  to  anything  in  the  nature  of 
machinery,  engines,  or  plant,  or  things  substantial  and  solid,  such  as 
vats,  utensils,  &c.,  these  are  all  clearly  within  tlie  right  of  removal  as 
between  landlord  and  tenant.  In  all  these  cases,  the  things  sought  to 
be  removed  might  either  be  taken  awa}'  bodil}',  where  the}'  are  capable 
of  being  set  up  again  elsewhere,  or  if,  by  reason  of  their  bulk  or  com- 
plexity, it  should  be  necessarj-  to  take  them  to  pieces,  they  could  be 
put  together  in  the  same  form  in  some  other  place.  There  is  no  dis- 
pute about  the  right  of  the  tenant  to  remove  such  fixtures  when  they 
retain  the  general  character  of  trade  fixtures.  Take  the  case,  for  in- 
stance, of  a  large  steam-engine,  which  it  is  impossible  to  remove  in  its 
integral  condition,  yet  the  right  of  removal  will  apply  to  such  an  article, 
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notwithstanding  that  you  must  take  it  to  pieces.     It  certainly  may  be 
metaphysically  argued  from  this,  that  a  building  of  the  most  substantial 
and  solid  character,  let  ten  feet  into  the  ground,  with  cement,  is  capa- 
ble of  removal,  brick  by  brick,  and  of  being  put  together  in  another 
place  in  the  same  form  ;    but  the  common-sense  of  mankind   would 
determine  that  an  engine  is  a  very  different  thing  from  a  house,  al-^ 
though  every  stone,  brick,  tile,  and  chimney-pot  might  be  removed  ; 
one,  however,  is  the  case  of  removal  of  materials,  and  the  other  of  tak- 
ing to  pieces  and  restoring  to  their  former  state,  actual  portions  of  the 
engine.     It  would  be  impossible  to  admit  the  validity  of  such  an  argu- 
ment without  laying  down  a  rule  never  intended  to  be  enunciated,  and 
which  would  alter   the  broad  distinction   between  trade  fixtures  and 
buildings  used   in   trade.     Suppose  the  case  of  a  building  or  utensil 
which,  by  the  rule  of  law,  a  tenant  might  remove  as  a  trade  fixture,  if 
there  is  anything  which  is  a  mere  accessory  or  adjunct  to  it,  and  has  no 
other  existence  or  purpose,  then  if  you  may  remove  the  principal  thing, 
you  may  also  remove  the  accessory.     Among  the  many  cases  upon  this 
subject,  there  is  not  one  which  has  determined  that  even  in  the  most 
favorable  circumstance  of  landlord  and  tenant,  a  tenant  has  a  right  to 
remove  any  building  which  he  has  erected,  merely  because  it  is  used 
only  for  the  purpose  of  trade  ;  and  if  the  argument  used  in  this  case  is 
allowed  to  prevail,  it  can  only  do  so  in  such  a  manner  as  may  be  fol- 
lowed up  to  its  legitimate  consequences,  and  it  would  be  laying  down  a 
rule  that  whatever  a  tradesman  erected,  however  substantial,  and  how- 
ever firmly  let  into  the  freehold,  yet  if  the  identity  is  preserved,  the 
tenant  might  remove  it.     Such  a  rule  is   established    nowhere.     Not 
only  is  there  no  such  decision,  but  there  is  not  even  a  dictum  that  can 
bear  any  such  construction.     The  strongest  authority  is   the  case  of 
Elices  V.  3Iaio,  which  was  a  case  of  agricultural  fixtures,  and  certainly 
in  that  case  there  are  dicta  which  appear  distinct  at  first  sight,  and  if  it 
could  be  found  that  Lord  EUenborough  ever  laid  down  such  a  rule  of 
law  as  that  which  has  been  contended  for  in  this  case  on  behalf  of  Mr. 
Ireland,  I  should  gladly  have  followed  it ;  but  I  can  find  no  such  deci- 
sion.    It  is  evident  that  those  dicta  refer  only  to  the  particular  case  in 
question.     Assuming,  then,  that  these  buildings  were  erected  solely  for 
the  purposes  of  trade,  has  the  tenant  a  right  to  remove  them?  and  are 
they  capable  of  removal?     There  is  no  law,  practice,  or  authority,  hav- 
ino-  regard  to  the  nature  of  these  buildings,  to  justify  the  court  in  sa}'- 
ins:  that  they  come  within  the  description  of  trade  fixtures  so  as  to 
bring  them  within  the  cases  cited.     If  the}'  are  to  be  so  considered,  it 
would  be  laying  down  a  very  alarming  rule,  not  only  generally,  but 
particularly  with  respect  to  that  district  of  the  North  of  England,  in 
Lancasliire  and  Yorkshire,  where  the  most  valuable  structures,  involv- 
ing enormous  expense,  and  constituting  the  whole  value  of  the  land, 
are  built  for  the  sole  purpose  of  trade.     No  doubt  great  favor  has  been 
shown,  and  should  always  be  shown,  towards  trade,  and  the  modern 
cases  have  relaxed  the  rigor  of  the  old  authorities  in  this  respect ;  but 
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some  limit  must  be  put  to  this  indulgence,  and  the  cases  seem  to  me  to 
have  gone  quite  as  far  as  the}-  ought  to  go.  The  question,  then,  turns 
upon  the  nature  of  these  particular  buildings.  With  respect  to  that 
which  is  erected  upon  the  walls  forming  a  passage,  it  is  incapable  of 
being  removed  in  an  integral  condition,  and  the  same  observation 
applies  to  the  engine-house,  although  it  may  in  some  sense  be  called  an 
accessor}'  to  the  engine.  But  it  is  not  a  mere  shed  ;  on  the  contrarv, 
it  is  a  brick  building,  let  into  the  soil.  Take  the  common  case  of  those 
gigantic  buildings  which  are  raised  stor}'  after  story,  fitted  with  spin- 
ning-jennies, drums,  wheels,  &c.,  which  can  only  be  used  in  such  a 
building.  It  is  clear,  ex  concessis^  that  you  might  remove  the  machi- 
nery, or  the  engine,  however  large,  which  is  usually  in  the  lower  portion, 
and  which  works  the  whole  machinery  ;  but  if  tiie  argument  as  to  acces- 
sories were  carried  out,  you  might  allow  the  entire  building  to  be  re- 
moved, and  it  is  impossible  to  see  where  such  a  doctrine  would  stop. 
The  present  case  is  precisely  the  same  on  a  smaller  scale  ;  and  with 
respect  to  all  and  each  of  these  buildings,  my  opinion  is,  that  the}-  can- 
not be  brought  within  the  proper  legal  definition  of  trade  fixtures, 
removable  by  the  tenant. 


DOTY  V.    GORHAM. 

Supreme  Judicial  Court  of  Massachusetts.     1827. 

[Reported  5  Pick.  487.] 

This  was  an  action  of  trespass,  in  which  the  plaintiff  alleged  that  the 
defendants  entered  his  close,  destroyed  his  fence,  and  removed  a  shop 
which  was  his  property.  The  defendants  pleaded  the  general  issue, 
and  that  the  shop  was  the  property  of  Gorham,  which  stood  upon  the 
close  by  the  plaintiff's  permission,  and  that  Gorham,  and  the  other 
defendants  as  his  servants,  entered  the  close  and  removed  the  shop, 
doing  to  the  plaintifl"  as  little  injury  as  possible.  The  plaintiff  trav- 
ersed the  allegation  of  property  in  Gorham,  upon  which  issue  was 
joined. 

At  the  trial,  before  Morton,  J.,  the  defendants  produced  evidence 
tending  to  show,  that  formerly  the  shop  was  the  property  of  one 
Coombs,  and  that  he  moved  it  on  the  locus  in  quo  and  occupied  it 
there  by  the  plaintiff's  permission.  They  then  produced  a  judgment 
and  execution  in  favor  of  one  Haskell  against  Coombs,  and  also  the 
levy  of  this  execution  upon  the  shop,  and  the  regular  sale  of  the  shop 
to  Gorham  by  Bassett,  one  of  the  defendants,  as  a  constable.  No  evi- 
dence of  the  appointment  and  qualification  of  Bassett  was  produced, 
and  for  this  reason  the  plaintiff's  counsel  objected  to  the  admission  of 
the  execution  and  Bassett's  return  upon  it.  But  the  ol)jection  was 
overruled;    and   the  jury  were  instructed,   that  if  the  sbop  was  the 
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property  of  Coombs,  and  he  placed  and  continued  it  upon  the  plaintiff's 
close  b\-  his  permission,  and  the  property  was  legally  transferred  to 
Gorham,  then  Gorham  had  a  right  to  enter  with  necessary  aid  upon 
the  plaintiffs  close  and  remove  the  shop,  doing  as  little  damage  as 
possible  by  the  entry  and  removal.  To  this  direction  the  plaintiff 
excepted. 

The  jury  returned  a  verdict  for  the  defendants ;  but  if  the  execution 
and  return  were  improperly  admitted,  or  if  the  foregoing  instruction 
was  erroneous,  a  new  trial  was  to  be  granted  ;  otherwise  judgment  was 
to  be  rendered  upon  the  verdict. 

Wood,  for  the  plaintiff. 

Holmes,  Jr.,  contra. 

Morton,  J.  delivered  the  opinion  of  the  Court.  The  shop  was  a 
chattel  liable  to  attachment  and  seizure,  and  Gorham,  the  principal 
defendant,  acquired  a  good  title  to  it  by  his  purchase  under  the  con- 
stable's sale  on  the  execution.  The  only  objection  to  the  validity  of 
the  sale  is,  that  it  was  not  proved  on  tiie  trial,  that  the  person  who 
made  it  was  legalh'  elected  and  qualified  to  act  as  constable.  It  would 
be  productive  of  great  inconvenience  to  require  purchasers  at  officers' 
sales  to  inquire  into  the  regularity  of  the  appointments  and  qualifica- 
tions of  those  assuming  to  act  as  such.  Titles  acquired  under  the  pro- 
ceedings of  sheriffs  and  constables,  cannot  be  made  to  depend  upon 
the  purchasers'  ability  to  prove  that  they  were  officers  de  jure  as  well 
as  de  facto.  Fowler  v.  Behee,  9  Mass.  R.  -231  ;  15  Mass.  R.  170;  Ibid. 
180 ;  [Rand's  ed.  183,  n.  a ;]  5  Barn.  &  Aid.  243.  The  fact  that  one 
of  the  defendants,  who  acted  as  the  servant  of  the  purchaser,  was  the 
officer  who  made  the  sale,  can  make  no  difference  in  the  application 
of  this  principle.  He  cannot  be  holden  to  prove  his  title  to  his  office 
in  an  action  in  which  no  complaint  is  made  against  him  for  any 
official  act. 

The  defendant  Gorham  having  shown  a  valid  title  to  the  shop,  the 
only  question  remaining  is,  whether  he  had  a  right  to  enter  upon  the 
plaintiff's  close  and  remove  it.  The  act  was  a  trespass,  unless  such 
right  ma}'  be  inferred  from  the  facts  in  the  case. 

Coombs,  the  debtor,  having  placed  the  shop  upon  the  plaintiffs  soil 
b}'  his  permission,  was  tenant  at  will  of  the  land  on  which  it  stood. 
He  had  not  onl}-  a  right  in  the  soil  covered  b}'  the  building,  but  also 
a  right  of  ingress  and  egress  over  the  plaintiff's  close  to  and  from  the 
highwa}',  as  necessary'  to  the  enjoyment  of  tlie  shop.  There  is  no  evi- 
dence of  the  determination  of  this  tenancy  at  will.  The  shop  being 
erected  for  the  purposes  of  trade,  the  tenant  had  a  right  to  remove  it 
at  any  time  during  the  continuance  of  the  estate.  Elwes  v.  Maw, 
3  East,  52.  And  had  the  landlord  determined  the  estate,  the  tenant 
would  have  been  entitled  to  sufficient  time  to  remove  his  shop  and 
other  property".  Hising  v.  Stannard,  17  Mass.  R.  282  ;  Ellis  v.  Paige, 
1  Pick.  43.  The  debtor,  therefore,  might  rightfully  have  removed  the 
shop  while  he  continued  to  own  it ;  and  Gorham  having  acquired  his 
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property  in  the  building  and  his  right  to  the  enjoyment  of  the  soil,  was 
guilty  of  no  trespass  in   entering  with   the   other  defendants   as  his 


servants,  and  removing  the  shop. 


Judgment  according  to  verdict^ 
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Supreme  Court  of  the  United  States.     1829. 

[Reported  2  Pet.  137.] 

Mr.  Justice  Story  delivered  the  opinion  of  the  court.^ 

This  is  a  writ  of  error  to  the  Circuit  Court  of  the  District  of  Colum- 
bia, silting  for  the  county  of  Wasliington. 

The  original  was  an  action  on  the  case  brought  by  the  plaintiffs  in 
error  against  the  defendant,  for  waste  committed  bv  him,  while  tenant 
of  the  plaintiffs,  to  their  reversionary  interest,  by  pulling  down  and 
removing  from  the  demised  premises  a  messuage  or  dwelling-liouse 
erected  thereon  and  attached  to  the  frecliold.  The  cause  was  tried 
upon  the  general  issue,  and  a  verdict  found  for  the  defendant,  upon 
which  a  judgment  passed  in  his  favor;  and  the  object  of  the  present 
writ  of  error  is  to  revise  that  judgment. 

By  the  bill  of  exceptions  filed  at  the  trial  it  appeared  that  the  plain- 
tiffs, in  1820,  demised  to  the  defendant,  for  seven  j-ears,  a  vacant  lot 
in  the  cit}-  of  Washington,  at  the  yearly  rent  of  $112.50,  with  a  clause 
in  the  lease  that  the  defendant  should  have  a  right  to  purchase  the 
same  at  an}'  time  during  the  term  for  SI, 875.  After  the  defendant 
had  taken  possession  of  the  lot,  he  erected  thereon  a  wooden  dwelling- 
house,  two  stories  high  in  front,  with  a  shed  of  one  stor}-,  a  cellar  of 
stone  or  brick  foundation,  and  a  brick  cliimne}'.  The  defendant  and 
his  famil}'  dwelt  in  the  house  from  its  erection  until  near  the  expiration 
of  the  lease,  when  he  took  the  same  down,  and  removed  all  the  mate- 
rials from  the  lot.  The  defendant  was  a  carpenter  by  trade ;  and  he 
gave  evidence  that,  upon  obtaining  the  lease,  he  erected  the  building 
above  mentioned,  with  a  view  to  carry  on  the  business  of  a  dairyman, 
and  for  the  residence  of  his  family  and  servants  engaged  in  his  said 
business;  and  that  the  cellar,  in  which  there  was  a  spring,  was  made 
and  exclusivel}'  used  for  a  milk  cellar,  in  which  the  utensils  of  his  said 
business  were  kept  and  scalded,  and  washed  and  used  ;  and  that  feed 

1  "  As  between  landlord  and  tenant,  or  one  in  temporary  possession  of  lands 
under  any  agreement  whatever  for  the  use  of  tlie  same,  the  law  is  extremel\'  indul- 
gent to  the  latter  with  respect  to  the  fixtures  annexed  for  a  purpose  connected  with 
such  temporary  possession."  —  Brown,  J.,  in  Wiqijins  Ferry  Co.  v.  0.  ^  M.  Ry.,  142 
U.  S.  396,  415. 

See  Mott  v.  Palmer,  1  Comst.  564. 

•  The  opinion  only  is  printed  ;  it  states  the  case. 
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was  kept  in  the  upper  part  of  the  house,  which  was  also  occupied  as  a 
dwelling  for  his  famil}'.  That  the  defendant  had  his  tools  as  a  car- 
penter, and  two  apprentices  in  the  house,  and  a  work-bench  out  of 
doors ;  and  carpenter's  work  was  done  in  the  house,  which  was  in  a 
rough  unfinished  state,  and  made  partlj-  of  old  materials.  That  he  also 
erected  on  the  lot  a  stable  for  his  cows,  of  plank  and  timber,  fixed  upon 
posts  fastened  into  the  ground,  which  stable  he  removed  with  the  house, 
before  the  expiration  of  his  lease. 

Upon  this  evidence,  the  counsel  for  the  plaintiffs  praj'ed  for  an 
instruction,  that  if  the  jury  should  believe  the  same  to  be  true,  the 
defendant  was  not  justified  in  removing  the  said  house  from  the  prem- 
ises; and  that  he  was  liable  to  the  plaintiffs  in  this  action.  Tliis 
instruction  the  court  refused  to  give;  and  the  refusal  constitutes  his 
first  exception. 

The  defendant  further  offered  evidence  to  prove,  that  a  usage  and 
custom  existed  in  the  city  of  Washington,  which  authorized  a  tenant 
to  remove  any  building  which  he  miglit  erect  upon  rented  premises, 
provided  he  did  it  before  the  expiration  of  the  term.  The  plaintiffs 
objected  to  this  evidence  ;  but  the  court  admitted  it.  This  constitutes 
the  second  exception. 

Testimon}'  was  then  introduced  on  this  point,  and  after  the  examina- 
tion of  the  witnesses  for  the  defendant,  the  plaintiffs  prayed  the  court 
to  instruct  the  jury  that  the  evidence  was  not  competent  to  establish 
the  fact  that  a  general  usage  had  existed  or  did  exist  in  the  city  of 
Washington,  which  authorized  a  tenant  to  remove  such  a  house  as  that 
erected  by  the  tenant  in  this  case  ;  nor  was  it  competent  for  the  jury  to 
infer  from  the  said  evidence  that  such  a  usage  had  existed.  The  court 
refused  to  give  this  instruction,  and  this  constitutes  the  tliird  exception. 
The  counsel  for  the  plaintiffs  then  introduced  witnesses  to  disprove 
the  usage  ;  and  after  their  testimon\'  was  given,  he  prayed  the  court  to 
instruct  the  jur}',  that  upon  the  evidence  given  as  aforesaid  in  this  case, 
it  is  not  competent  for  them  to  find  a  usage  or  custom  of  the  place  by 
which  the  defendant  could  be  justified  in  removing  the  house  in  ques- 
tion; and  there  being  no  such  usage,  the  plaiutiffs  are  entitled  to  a 
verdict  for  the  value  of  the  house  which  the  defendant  pulled  down  and 
destroyed.  The  court  was  divided,  and  did  not  give  the  instruction  so 
prayed;  and  this  constitutes  the  fourtli  exception. 

The  first  exception  raises  the  important  question.  What  fixtures 
erected  by  a  tenant  during  his  term  are  removable  b}-  him  ? 

The  general  rule  of  the  commcjn  law  certainly  is,  that  whatever  is 
once  annexed  to  the  freeliold  becomes  part  of  it,  and  cannot  afterwards 
be  removed,  except  by  him  wlio  is  entitled  to  the  inheritance.  The 
rule,  however,  never  was,  at  least  as  far  back  as  we  can  trace  it  in 
the  books,  inflexible,  and  without  exceptions.  It  was  construed  most 
strictly  between  executor  and  heir  in  favor  of  the  latter  ;  more  liberally 
between  tenant  for  life  or  in  tail,  and  remainder-man  or  reversioner,  in 
favor  of  the  former  ;  and  with  much  greater  latitude  between  landlord 
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and  tenant,   in  favor  of  the  tenant.     But  an  exception  of  a   much 
broader  cast,  and  whose  origin  may  be  traced  almost  as  high  as  the 
rule  itself,  is  of  fixtures  erected   for  the   purposes  of  trade.     Upon 
principles  of  public  polic}',  and  to  encourage  trade  and  manufactures, 
fixtiu-es  which  were  erected  to  carr}-  on  such  business  were  allowed  to 
be  removed  by  the  tenant  during  his  term,  and  were  deemed  personalty 
for  many  other  purposes.     The  principal  cases  are  collected  and  re- 
viewed b}'  Lord^Elllenborongh  in  delivering  the  opinion  of  the  court  in 
Elwes  V.  Mdw,  3  East's  R.  38 ;  and  it  seems  unnccessar\'  to  do  more 
than  to  refer  to  that  case  for  a  full  summar}-  of  the  general  doctrine, 
and  its  admitted  exceptions  in  England.     The  court  there  decided,  that 
in  the  case  of  landlord  and  tenant,  tliere  had  been  no  relaxation  of  the 
general  rule  in  cases  of  erections,    solely  for  agricultural  purposes, 
however  beneficial  or  important  they  might  be  as  improvements  of  the 
estate.     Being  once  annexed  to  the  freehold  l)y  the  tenant,  they  be- 
came a  part  of  the  realty,  and  could  never  afterwards  be  severed  by 
the  tenant.    The  distinction  is  certainh*  a  nice  one  between  fixtures  for 
the  purposes  of  trade,  and  fixtures  for  agricultui-al  purposes  ;  at  least 
in  those  cases  where  the  sale  of  the  produce  constitutes  the  principal 
object  of  the  tenant,  and  the  erections  are  for  the  purpose  of  such  a 
beneficial  enjoyment  of  the  estate.     But  that  point  is  not  now  before 
us  ;   and  it  is  unnecessary'  to  consider  what   the  true  doctrine  is,   or 
ought  to  be,  on  this  sul)ject.     However  well  settled  it  raa\'  now  be  in 
England,  it  cannot   escape  remark,  that   learned  judges  at   different 
periods  in  that  country  have  entertained    diflferent  opinions  upon   itj 
down  to  the  verj-  date  of  the  decision  in  Elwes  v.  Mno,  3  East's  R.  38. 
The  common  law  of  England  is  not  to  be  taken  in  all  respects  to  be 
that  of  America.     Our  ancestors  brought  with  tliem  its  general  princi- 
ples, and  claimed  it  as  their  birtliright;   but  they  brought  with  them 
and  adopted  only  that  portion  which  was  applical)le  to  their  situation. 
There  could  be  little  or  no  reason  for  doubting  that  the  general  doc- 
trine as  to  things  annexed  to  the  freehold,  so  far  as  it  respects  heirs 
and  executors,  was  adopted  bv  them.     The  question  could  arise  only 
between  different  claimants  under  the  same  ancestor,  and  no  general 
polic}-  could  be  subserved  b}'  withdrawing  from  the  heir  those  things 
wliich   his    ancestor  had  chosen  to  leave  annexed  to  the  inheritance. 
But  between  landlord  and  tenant  it  is  not  so  clear  that  the  rigid  rule  of 
the  common  law,  at  least  as  it  is  expounded  in  3  East,  38,   was  so 
applicable  to  their  situation  as  to  give  rise  to  necessar}-  presumption 
in  its  favor.     The  country  was  a  wilderness,  and  the  universal  polic}' 
was  to  procure  its  cultivation  and  improvement.     The  owner  of  the 
soil,  as  well  as  the  public,  had  every  motive  to  encourage  the  tenant  to 
devote  himself  to  agriculture,  and  to  favor  any  erections  which  should 
aid  this  result ;  yet,  in  the  comparative  poverty  of  the  country,  wliat 
tenant  could  afford  to  erect  fixtures  of  much  expense  or  value,  if  he 
was  to  lose  his  whole  interest  therein  by  the  very  act  of  erection? 
His  cabin  or  log-hut,  however  necessary'  for  any  improvement  of  the 
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soil,  would  cease  to  be  his  the  moment  it  was  finished.  It  might 
therefore  deserve  consideration  whether,  in  case  the  doctrine  were  not 
previously  adopted  in  a  State  bv  some  authoritative  practice  or  adju- 
dication, it  ought  to  be  assumed  by  this  court  as  a  part  of  the  juris- 
prudence of  such  State,  upon  the  mere  footing  of  its  existence  in  the 
common  law.  At  present,  it  is  unnecessary  to  say  more  than  that  we 
give  no  oinnion  on  this  question.  The  case  which  has  been  argued  at 
the  bar  may  well  be  disposed  of  without  any  discussion  of  it. 

It  has  been  already  stated  that  the  exception  of  buildings  and  other 
fixtures,  for  the  purpose  of  carrying  on  a  trade  or  manufacture,  is  of 
verv  ancient  date,  and  was  recognized  almost  as  early  as  the  rule  itself. 
The  very  point  was  decided  in  20  Henry  VII.  13  a  and  b,  where  it 
was  laid  down,  that  if  a  lessee  for  years  made  a  furnace  for  his  advan- 
tao-e,  or  a  dyer  made  his  vats  or  vessels  to  occupy  his  occupation, 
du°ing  the  term,  he  may  afterwards  remove  them.  That  doctrine  was 
recognized  by  Lord  Holt,  in  Poole's  Case,  1  Salk.  368,  in  favor  of  a 
soap-boiler  who  was  tenant  for  years.  He  held  that  the  party  might 
well  remove  tlie  vats  he  set  up  in  relation  to  trade  ;  and  that  he  might 
do  it  by  the  common  law  (and  not  by  virtue  of  any  custom),  in  favor 
of  trade,  and  to  encourage  industry.  In  Laioton  v.  Lawton,  3  Atk. 
R.  13,  the  same  doctrine  was  held  in  the  case  of  a  fire-engine,  set  up 
to  work  a  colliery  by  a  tenant  for  life.  Lord  Hardwicke  there  said, 
that  since  the  time  of  Henry  the  Seventh,  the  general  ground  the 
courts  have  gone  upon  of  relaxing  the  strict  construction  of  law  is,  that 
it  is  for  the  benefit  of  the  public  to  encourage  tenants  for  life  to  do 
what  is  advantageous  to  the  estate  during  the  terra.  He  added,  "  One 
reason  which  weighs  with  me  is,  its  being  a  mixed  case,  between 
enjoying  the  profits  of  the  land,  and  carr\ing  on  a  species  of  trade; 
and  in  considering  it  in  this  light,  it  comes  very  near  the  instances  in 
brewhouses,  &c.,  of  furnaces  and  coppers."  The  case,  too,  of  a  cider- 
mill,  between  the  executor  and  heir,  &c.,  is  extremely  strong;  for, 
though  cider  is  a  part  of  the  profits  of  the  real  estate,  yet  it  was  held 
bv  Lord  Chief  Baron  Comyns,  a  very  able  common  lawyer,  that  the 
cider-mill  was  personal  estate  notwithstanding,  and  that  it  should  go 
to  the  executor.  "  It  does  not  differ  it,  in  my  opinion,  whether  the 
shed  be  made  of  brick  or  wood,  for  it  is  only  intended  to  cover  it 
from  the  weather  and  other  inconveniences."  In  Penton  v.  Robart, 
2  East,  88,  it  was  further  decided  that  a  tenant  might  remove  his  fix- 
tures for  trade,  even  after  the  expiration  of  liis  term,  if  he  yet  remained 
in  possession  ;  and  Lord  Kenyon  recognized  the  doctrine  in  its  most 
liberal  extent. 

It  has  been  suggested  at  the  bar  that  this  exception  in  favor  of  trade 
has  never  been  applied  to  cases  like  that  before  the  court,  where  a 
large  house  has  been  built  and  used  in  part  as  a  family  residence.  But 
the  question,  whether  removable  or  not,  does  not  depend  upon  the  form 
or  size  of  the  building,  whether  it  has  a  brick  foundation  or  not,  or  is 
one  or  two  stories  high,  or  has  a  brick  or  other  chimney.     The  sole 
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question  is,  whether  it  is  designed  for  purposes  of  trade  or  not.  A 
tenant  ma}'  erect  a  large  as  well  as  a  small  messuage,  or  a  soap-boiler}- 
of  one  or  two  stories  high,  and  on  whatever  foundations  he  may  cljoose. 
In  Lawton  v.  Laioton,  3  Atk.  R.  13,  Lord  Hardwicke  said  (as  we  liave 
already  seen),  that  it  made  no  ditference  whether  the  shed  of  the  engine 
be  made  of  brick  or  stone.  In  Pentoii  v.  Robart,  2  East's  R.  88.  the 
building  had  a  brick  foundation,  let  into  the  ground,  with  a  chimney 
belonging  to  it,  upon  which  there  was  a  superstructure  of  wood.  Yet 
the  court  thought  the  building  removable.  In  Eludes  v.  JSIaw^  3  East's 
R.  38,  Lord  Ellenborough  expressl}'  stated,  that  there  was  no  difference 
between  the  building  covering  an}-  fixed  engine,  utensils,  and  the  latter. 
The  only  point  is,  whether  it  is  accessor}-  to  carrjMng  on  the  trade  or 
not.  If  io/ia^de  intended  for  this  purpose,  it  falls  within  the  excep- 
tion in  favor  of  trade.  The  case  of  the  Dutch  barns,  before  Lord 
Kenyon  {Dean  v.  Allalley^  3  Esp.  Re[ .  11  ;  Woodfall's  Landlord  and 
Tenant,  219),  i?  to  the  same  effect. 

Then  as  to  the  residence  of  the  family  in  the  house,  this  resolves 
itself  into  the  same  consideration.  If  the  house  were  built  i)riiicipally 
for  a  dwelling-house  for  the  family,  independently  of  carr3'ing  on  the 
trade,  then  it  would  doubtless  be  deemed  a  fixture,  falling  under  the 
general  rule,  and  immovable.  But  if  the  residence  of  the  family  were 
merely  an  accessor}'  for  the  more  beneficial  exercise  of  the  trade,  and 
with  a  view  to  superior  accommodation  in  this  i)articular,  then  it  is 
wiLliin  the  exception.  There  are  many  trades  which  cannot  be  carried 
on  well  without  the  presence  of  many  persons  by  night  as  well  as  by 
day.  It  is  so  in  some  valuable  manufactories.  It  is  not  unusual  for 
persons  employed  in  a  bakery  to  sleep  in  the  same  building.  Now 
what  was  the  evidence  in  the  present  case?  It  was  "  that  the  defend- 
ant erected  the  building  before  mentioned,  with  a  view  to  carry  on  the 
business  of  a  dairyman,  and  for  the  residence  of  his  family  and  ser- 
vants engaged  in  that  business."  The  residence  of  the  family  was  then 
auxiliary  to  the  dairy  ;  it  was  for  the  accommodation  and  beneficial 
operations  of  this  trade. 

Surely,  it  cannot  be  doubted,  that  in  a  business  of  this  nature,  the 
immediate  presence  of  the  family  and  servants  was,  or  might  be,  of 
very  gi^at  utility  and  importance.  The  defendant  was  also  a  carpenter, 
and  carried  on  his  business,  as  such,  in  the  same  building.  It  is  no 
objection  that  he  carried  on  two  trades  instead  of  one.  There  is  not 
the  slightest  evidence  of  this  one  being  a  mere  cover  or  evasion  to 
conceal  another,  which  was  the  principal  design  ;  and,  unless  we  were 
prepared  to  say  (which  we  are  not)  that  the  mere  fact  that  the  house 
was  used  for  a  dwelling-house,  as  well  as  for  a  trade,  superseded  the 
exception  in  favor  of  the  latter,  there  is  no  ground  to  declare  that  the 
tenant  was  not  entitled  to  remove  it.  At  most,  it  would  be  deemed 
only  a  mixed  case,  analogous  in  principle  to  those  before  Lord  Chief 
Baron  Comyns  and  Lord  Hardwicke,  and  therefore  entitled  to  the  ben- 
efit of  the  exception.     The  case  of  Holmes  v.  Treniper.,  20  Johns.  R. 


552  TAN   NESS   V.   PACARD. 

29,  proceeds  upon  principles  equally'  liberal;  and  it  is  quite  certain  tiiat 
tlie  Supreme  Court  of  New  Yorl^  were  not  prepared  at  that  time  to 
adopt  the  doctrine  of  Elwes  v.  Maw,  in  respect  to  erections  for 
agricultural  purposes.  In  our  opinion,  the  Circuit  Court  was  right  in 
refusing  the  first  instruction. 

The  second  exception  proceeds  upon  the  ground  that  it  was  not 
competent  to  establish  a  usage  and  custom  in  the  city  of  Washington 
for  tenants  to  make  such  removals  of  buildings  during  their  term.  We 
can  perceive  no  objection  to  such  proof.  Every  demise  between  land- 
lord and  tenant  in  respect  to  matters  in  which  the  parties  are  silent, 
may  be  fairly  open  to  explanation  b}'  the  general  usage  and  custom  of 
the  country  or  of  the  district  where  the  land  lies.  Every  person  under 
such  circumstances  is  supposed  to  be  conusant  of  the  custom,  and  to 
contract  with  a  tacit  reference  to  it.  Cases  of  this  sort  are  familiar  in 
the  books  ;  as,  for  instance,  to  prove  the  right  of  a  tenant  to  an  away- 
going  crop.  2  Starkie  on  Evidence,  Part  IV.  p.  453.  In  the  very  class 
of  cases  now  before  the  court  the  custom  of  the  country  has  been  ad- 
mitted to  decide  the  right  of  the  tenant  to  remove  fixtures.  Woodfall's 
Landlord  and  Tenant,  218.  The  case  before  Lord  Chief  Justice  Treby 
turned  upon  that  point.     BuUer's  Nisi  Prius,  34. 

The  third  exception  turns  upon  the  consideration,  whether  the  parol 
testimony  was  competent  to  establish  such  a  usage  and  custom.  Com- 
petent it  certainl}-  was,  if  by  competent  is  meant  that  it  was  admissible 
to  go  to  the  jur}'.  Whether  it  was  such  as  ought  to  have  satisfied  their 
nnnds  on  the  matter  of  fact,  was  solely  for  their  consideration,  —  open 
indeed  to  such  commentary  and  observation  as  the  court  might  think 
proper  in  its  discretion  to  lay  before  them  for  their  aid  and  guidance. 
We  cannot  say  that  they  were  not  at  liberty,  by  the  principles  of  law, 
to  infer  from  the  evidence  the  existence  of  the  usage.  The  evidence 
might  be  somewhat  loose  and  indeterminate,  and  so  be  urged  with 
more  or  less  efiect  upon  their  judgment ;  but  in  a  legal  sense  it  was 
within  their  own  province  to  weigh  it  as  proof  or  as  usage. 

The  last  exception  professes  to  call  upon  the  court  to  institute  a 
comparison  between  the  testimony  introduced  by  the  plaintiff  and  that 
introduced  by  the  defendant  against  and  for  the  usage.  It  requires 
from  the  court  a  decision  upon  its  relative  weight  and  credibility,  which 
the  court  were  not  justified  in  giving  to  the  jury  in  the  shape  of  a 
positive  instruction. 

Upon  the  whole,  in  our  judgment,  there  is  no  error  in  the  judgment 
of  the  Circuit  Court ;  and  it  is  affirmed,  with  costs.^ 

1  See  Cannon  v.  Hare,  1  Tenn.  Ch.  22,  36;  Brown  v.  Reno  Eke.  Lt.  Co.,  55  Pei 
R.  229. 
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COLLAMORE  v.    GILLIS. 
Supreme  Judicial  Court  of  Massachusetts.     1889. 

[Reported  149  Mass.  578.] 

Tort  for  the  removal  of  an  oven  from  a  bakery  belonging  to  the  plain- 
tiff. Trial  in  the  Superior  Court,  without  a  jury,  before  Lathrop.,  J., 
who  found  for  the  defendant,  and  reported  the  case  for  the  determina- 
tion of  this  court,  as  follows. 

The  plaintiff  made  a  lease  of  the  bakery  to  one  Webster  for  the  term 
of  nine  years  from  July  1,  1881,  the  lease  providing  tliat  "all  future 
erections  and  additions  to  or  upon  "  the  demised  premises  should  be 
delivered  up  to  the  lessor  at  the  termination  of  tlie  lease.  ^  Tlie  de- 
fendant was  the  assignee  from  Webster  of  the  lease,  and  occupied  the 
premises  from  August  17,  1887,  till  January  19,  1888,  and  paid  rent 
to  tlie  plaintiff.  At  the  date  of  the  lease  the  premises  had  for  a  long 
period  been  used  as  a  bakery,  and  such  use  continued  up  to  January 
19,  1888.  Besides  two  baker's  ovens  already  in  the  basement,  Web- 
ster in  1884  erected  another  in  the  basement  in  the  following  manner. 
There  was  an  overhead  chimne}'  extending  down  several  feet  into  the 
cellar  from  the  floor  above,  built  into  and  against  the  cellar  wall. 
There  was  a  portable  furnace  with  a  smoke  pipe  running  into  the  flue 
of  tiiis  chimney,  which  was  removed  by  him.  The  cellar  bottom  was 
of  brick  with  a  covering  of  cement.  Without  removing  the  cellar  floor, 
an  oven  was  built  upon  it  against  the  cellar  wall.  This  oven  consisted 
of  eleven  or  twelve  thousand  bricks  set  in  mortar  to  hold  the  same, 
and  an  iron  interior  and  door.  The  brickwork  was  "tied  in"  to  the 
cellar  wall  as  follows  :  two  slots,  about  two  and  a  half  feet  long,  six 
inches  wide,  and  four  inches  deep,  were  cut  into  the  cellar  wall,  and 
the  masonry  of  the  oven  was  built  into  said  slots,  so  as  to  "tie"  the 
oven  to  the  cellar  wall.  About  two  feet  and  a  half  of  the  bottom  of 
the  overhead  chimney  was  cut  away,  leaving  the  flue  exposed,  and  the 

1  "  The  right  of  a  tenant  to  remove  trade  fixtures  may  doubtless  be  qualified  by 
the  covenants  in  the  lease.  But  we  are  of  opinion  that  tlie  covenant  to  deliver  up  in 
good  order  '  all  future  erections  or  additions'  to  or  upon  the  premises  is  limiteil,  in 
purpose  and  effect,  to  new  buildings  erected  or  old  buildings  added  to  —  putting  such 
erections  and  additions  upon  the  same  footing,  in  respect  of  the  obligation  to  keep  in 
repair,  as  the  buildings  upon  the  premises  at  the  time  of  the  execution  of  the  lease; 
and  cannot  be  extended  so  as  to  deprive  the  tenants  of  the  right  to  remove  trade  fix- 
tures, much  less  personal  property,  put  by  them  upon  the  premises  duj-ing  the  term. 
Bishop  v.  Elliott,  11  Exch.  113.  In  Ncujlor  v.  Collinge,  1  Taunt.  19,  the  things  re- 
moved were 'buildings,' coming  within  the  very  words  of  the  covenant;  and  yet 
such  of  them  only  as  were  aflixed  to  the  freehold,  and  not  such  as  rested  upon  blocks, 
were  held  to  be  included.  In  all  the  other  cases  cited  for  the  plaintiff  upon  this  point, 
the  covenant  either  expressly  named  the  fixtures  or  comprised  'all  improvements.'" 
Gray,  C.  J.,  in  Holbrook  v.  Chamberlin,  116  Mass.  155,  162. 

The  rule  as  to  trade  fixtures  does  not  apply  between  mortgagor  and  mortgagee. 
Walmsley  v.  Milne,  7  C.  B.  (N.  S.)  115. 
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oven  was  built  up  thereto,  so  that  the  flue  or  smoke  vent  of  the  oven 
became  continuous  with  the  flue  of  the  chimney,  and  each  alternate 
layer  or  course  of  the  brick  of  the  oven  was  lapped  into  the  brick  of 
the  chimne}',  so  as  to  make  the  chimney  and  oven  continuous.  A 
trench,  about  one  foot  deep  and  several  feet  wide  and  long,  was  dug 
in  front  of  the  oven  doors.  The  sides  of  the  trench  were  banked  up 
with  brick  to  hold  the  earth  back,  and  the  bottom  of  the  trench  was 
concreted.  This  trench  was  used  to  enable  the  stoker  to  remove  ashes, 
and  it  was  necessary  to  the  convenient  use  of  the  oven. 

In  December,  1887,  during  the  term  of  the  lease,  this  oven  being 
then  out  of  repair,  the  defendant,  who  had  purchased  the  oven,  sold  it, 
and  authorized  the  purchaser  to  remove  it.  The  purchaser  did  remove 
it,  and  in  so  doing  left  the  holes  or  slots  in  the  cellar  wall  open,  and 
left  the  chimney  about  two  and  a  half  feet  shorter  than  it  was  origi- 
nally, and  the  chimney  flue  open  at  the  bottom.  The  draught  of  the 
chimney  in  the  rooms  above  was  thus  impaired.  The  oven  was  not 
and  could  not  have  been  removed  intact,  but  the  masonry  of  which  it 
was  composed  was  knocked  down,  and  the  bricks  were  taken  away. 

The  judge  found  the  value  of  the  oven  to  the  building  to  be  one  hun- 
dred dollars,  aside  from  a  damage  of  ten  dollars  to  the  building  from 
the  removal ;  and  that  the  oven  was  a  trade  fixture  ;  and  ruled  that  the 
plaintiff  could  not  recover  for  the  removal.     If,  as  matter  of  law,  the 
oven  was  not  a  trade  fixture,  and  the  plaintiff  can  recover  for  the  re- 
moval of  the  oven,  judgment  was  to  be  entered  in  her  favor  for  one 
hundred  dollars  ;  otherwise,  judgment  for  the  defendant. 
The  case  was  submitted  on  briefs  to  all  the  judges. 
aS.  J.  Elder  &  F.  A.  P.  Fiske,  for  the  plaintiff. 
I.  B.  Clark  <&,  F.  Ecmney,  for  the  defendant. 

C.  Allen,  J.  In  determining  whether  an  addition  made  by  a  tenant 
to  a  leased  building  is  removable  or  not  by  him  during  his  term,  the 
chief  element  to  be  considered  is  the  mode  of  its  annexation,  and 
whether  it  can  be  removed  without  substantial  injury  to  the  building 
or  to  itself.  The  intention  with  which  it  was  put  there,  though  often 
an  element  to  be  considered,  is  of  secondary  importance.  Wall  v. 
Hinds,  4  Gray,  256,  270.  Whiting  v.  Brastow,  4  Pick.  310.  Han- 
rahauM.  O'Reilly,  102  Mass.  201,  203.  Westony.  Weston,  102  Mass. 
514,  519.  Amos  &  Ferard  on  Fixtures,  (3d  ed.)  7,  65.  It  is  true  that 
machines  or  structures  which  cannot  be  severed  without  taking  them  in 
pieces  may  nevertheless  often  be  removed.  Antoni  v.  Belknap,  102 
Mass.  193.  In  Penton  v.  Robart.  2  East,  88,  which  is  sometimes  cited 
as  supporting  a  broader  doctrine,  all  that  was  removed  by  the  tenant 
was  a  superstructure  of  wood,  which  had  been  brought  from  another 
place  and  put  upon  a  brick  foundation  let  into  the  ground.  He  pulled 
down  the  wooden  superstructure  and  carried  away  the  materials,  but 
did  not  undertake  to  remove  the  brick  foundation,  which  perhaps  was 
not  placed  there  by  him.  The  case  of  Va)i  Ness  v.  Pacard,  2  Pet. 
137,  goes   further;    but   the  more  recent   case   of  Kntter  v.   Smith, 
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2  Wall.  491,  497,  appears  to  recognize  a  narrower  rule,  though  without 
any  extended  discussion  of  the  question.  Jlill  v.  Seioald,  53  Penn. 
St.  271,  follows  Van  Ness  v.  Pacard,  and  White's  ajjpeal,  10  Penn. 
St.  252,  is  similar.  We  are  not  inclined  to  extend  the  right  of  removal 
so  far  as  to  include  a  thing  whicli  cannot  be  severed  from  the  realty 
without  being  destroyed,  or  reduced  to  a  mere  mass  of  crude  materials. 

In  the  case  before  us,  the  oven  was  not  like  a  machine  or  a  structure, 
the  parts  of  which  are  fitted  to  each  other  and  can  be  taken  apart  and 
put  together  again  at  pleasure  in  some  other  place.  It  had,  so  to  speak, 
no  removable  identit}',  but  when  taken  down  it  necessarily-  lost  its  char- 
acter as  an  oven,  and,  with  the  exception  of  the  iron  lining  and  door, 
became  mere  bricks  and  mortar.  When  built,  it  was  in  the  nature  of 
a  fixed  and  permanent  structure,  which  was  so  united  with  the  building 
that  the  two  became  inseparable  without  the  destruction  of  the  one,  and 
a  substantial  injury  to  the  other.  Under  such  circumstances,  we  think 
the  better  reason  is  in  favor  of  holding  that  the  oven  was  not  remov- 
able, and  this  view  Is  more  in  accordance  with  the  cases  which  have 
heretofore  arisen  in  this  Commonwealth.  This  result  is  also  strongly 
supported  b}'  the  decision  in  Whitehead  v.  Bennett,  21  L.  J.  Ch.  474. 
The  authority  of  this  case,  it  is  said  in  Amos  &  Ferard  on  Fixtures, 
(3d  ed.)  63,  has  never  been  impugned  in  England,  and  it  was  cited 
witli  approval  and  commendation  b}'  Lord  Chancellor  Selborne,  in 
Wake  V.  Hall,  7  Q.  B.  D.  295,  301.     See  also  Sunderland  v.  Newton, 

3  Sim.  450 ;  Jen/ci/is  v.  Gething,  2  Johns.  &  Hem.  520  ;  Ombony  v. 
Jones,  19  N.  Y.  234 ;  Ford  v.  Cobb,  20  N.  Y.  344. 

The  result,  in  the  opinion  of  a  majority  of  the  court,  is,  that  accord- 
ing to  the  terms  of  the  report  there  must  be  judgment  for  the  plaintiff 
for  one  hundred  dollars.  Judgment  for  the  plaintiff. 


n.   Between  Life  Tenant  and  Remaindek-man. 

LAWTON   V.   LAWTON. 

Before  Lord  Hardwicke,  C.     1743. 

[Reported  3  AtJc.  12.] 

The  material  question  in  the  cause  was,  whether  a  fire-engine  set  up 
for  the  benefit  of  a  colliery  by  a  tenant  for  life,  shall  be  considered  as 
personal  estate,  and  go  to  his  executor,  or  fixed  to  the  freehold,  and  go 
to  a  remainder-man. 

There  was  evidence  read  for  the  plaintiff,  a  creditor  of  the  tenaiit  for 
life,  to  prove  that  the  fire-engine  was  worth,  to  be  sold,  three  hundred 
and  fifty  pounds  ;  and  that  it  is  customary  to  remove  them  ;  and  tliat  in 
building  of  sheds  for  securing  the  engine,  they  leave  holes  for  the  ends 
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of  timber,  to  make  it  more  commodious  for  removal,  and  tbat  the}'  are 
verv  capable  of  being  carried  from  one  place  to  another. 

That  the  testator,  the  counsel  for  the  plaintiff  said,  was  dead,  greatly 
indebted,  and  it  would  be  bard,  when  he  has  been  laying  out  his  credit- 
ors' money  in  erecting  this  engine,  that  they  should  not  have  the  bene- 
fit of  it,  but  that  the  strict  rule  of  law  should  take  place. 

2Ir.  1/  ubraham  compared  it  to  the  case  of  a  cider-mill  which  is  let  in 
verv  deep  into  the  ground,  and  is  certainly  fixed  to  the  freehold;  and 
vet  Lord  Chief  Baron  Comyns,  at  the  assizes  at  Worcester,  upon  an 
action  of  trover  brought  by  the  executor  against  the  heir,  was  of  opin- 
ion that  it  was  personal  estate,  and  directed  the  jury  to  find  for  the 
executor. 

Evidence  was  produced  on  the  part  of  the  defendant,  to  show  that 
the  engine  cannot  be  removed  without  tearing  up  the  soil,  and  destroy- 
ing the  brick  work. 

3Ir.  Clark,  of  counsel  for  the  defendant,  cited  Finch,  fol.  135,  under 
the  head  of  Distress ;  and  the  case  of  Wortley  Montague  v.  Sir  James 
Clavering,  about  two  years  ago  before  Lord  Hardwicke. 

Lord  Chancellor.  This  is  a  demand  by  a  creditor  of  Mr.  Lawton, 
who  set  up  the  fire-engine,  to  have  the  fund  for  payment  of  debts  ex- 
tended as  much  as  possible. 

It  is  true  the  court  cannot  construe  the  fund  for  assets,  further  than 
the  law  allows,  but  they  will  do  it  to  the  utmost  they  can  in  favor  of 
creditors. 

This  brings  on  the  question  of  the  fire-engine,  whether  it  shall  be 
considered  as  personal  estate,  and  consequently  applied  to  the  increase 
of  assets  for  payment  of  debts. 

Now  it  does  appear  in  evidence,  that  in  its  own  nature  it  is  a  per- 
sonal movable  chattel,  taken  either  in  part,  or  in  gross,  before  it  is 
put  up. 

But  then  it  has  been  insisted,  that  fixing  it  in  order  to  make  it  work, 
is  properly  an  annexation  to  the  freehold. 

To  be  sure,  in  the  old  cases,  they  go  a  great  way  upon  the  annexa- 
tion to  the  freehold,  and  so  long  ago  as  Henry  the  Seventh's  time,  the 
courts  of  law  construed  even  a  copper  and  furnaces  to  be  part  of  the 
freehold. 

Since  that  time,  the  general  ground  the  courts  have  gone  upon  of 
relaxing  this  strict  construction  of  law  is,  tliat  it  is  for  the  benefit  of 
the  public  to  encourage  tenants  for  life,  to  do  what  is  advantageous 
to  the  estate  during  their  term. 

AYhat  would  have  been  held  to  be  waste  in  Henry  the  Seventh's  time, 
as  removing  wainscot  fixed  only  by  screws,  and  marble  chimney-pieces, 
is  now  allowed  to  be  done. 

Coppers  and  all  sorts  of  brewing  vessels,  cannot  possibly  be  used 
without  being  as  much  fixed  as  fire-engines,  and  in  brewhouses  espe- 
cially, pipes  must  be  laid  through  the  walls,  and  supported  by  walls  ; 
and  yet,  notwithstanding  this,  as  they  are  laid  for  the  convenience  of 
trade,  landlords  will  not  be  allowed  to  retain  them. 
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This  being  the  general  rule,  consider  how  the  case  stands  as  to  the 
engine,  which  is  now  in  question. 

It  is  said,  there  are  two  maxims  wliich  are  strong  for  the  remainder- 
man :  First,  That  you  shall  not  destroy  the  principal  thing,  by  taking 
away  the  accessor}'  to  it. 

This  is  very  true  in  general,  but  does  not  hold  in  the  present  case,  for 
the  walls  are  not  tlie  principal  thing,  as  they  are  only  sheds  to  prevent 
any  injury  that  might  otherwise  happen  to  it. 

Secondly,  It  has  been  said,  that  it  must  be  deemed  part  of  the  estate, 
because  it  cannot  subsist  without  it. 

Now  collieries  formerly  might  be  enjoyed  before  the  invention  of 
engines,  and  therefore  this  is  onl}'  a  question  of  majus  and  minus, 
whether  it  is  more  or  less  convenient  for  the  colliery. 

There  is  no  doubt  but  the  case  would  be  very  clear  as  between  land- 
lord and  tenant. 

It  is  true,  the  old  rules  of  law  have  indeed  been  relaxed  chiefly  be- 
tween landlord  and  tenant,  and  not  so  frequently  between  an  ancestor 
and  heir  at  law,  or  tenant  for  life  and  remainder  man. 

But  even  in  these  cases,  it  does  admit  the  consideration  of  public 
convenienc}'  for  determining  the  question. 

I  think,  even  between  ancestor  and  heir,  it  would  be  very  hard  that 
such  things  should  go  in  every  instance  to  the  heir. 

One  reason  that  weighs  with  me  is,  its  being  a  mixed  case  between 
enjoying  the  profits  of  the  land,  and  carrying  on  a  species  of  trade  ; 
and,  considering  it  in  this  light,  it  comes  ver}-  near  the  instances  in 
brewhouses,  &c.  of  furnaces  and  coppers. 

The  case  too  of  a  cider-mill,  between  the  executor  and  the  heir,  men- 
tioned bv  Mr.  Wilbrahara,  is  extremely  strong ;  for  though  cider  is 
part  of  the  profits  of  the  real  estate,  yet  it  was  held  by  Lord  Chief 
Baron  Comyns^  a  ver}'  able  common  lawyer,  that  the  cider-mill  was 
personal  estate  notwithstanding,  and  that  it  should  go  to  the  executor.^ 

It  does  not  diflTer  it  in  m}'  opinion,  whether  a  shed  over  such  an 
engine  be  made  of  brick  or  wood,  for  it  is  only  intended  to  cover  it 
from  the  weather  and  other  inconveniences. 

This  is  not  the  case  between  an  ancestor  and  an  heir,  but  an  mter- 
mediate  case,  as  Lord  Hobart  calls  it,  between  a  tenant  for  life  and 
remainder-man. 

Which  way  does  the  reason  of  the  thing  weigh  most,  between  a 
tenant  for  life  and  a  remainder-man,  and  the  personal  representative 
of  tenant  for  life,  or  between  an  ancestor  and  his  heir,  and  tlie  personal 
representative  of  tlie  ancestor?  Why,  no  doubt,  in  favor  of  the  former, 
and  comes  near  the  case  of  a  common  tenant,  where  the  good  of  the 
public  is  the  material  consideration,  which  determines  the  court  to  con- 
strue these  things  personal  estate  ;  and  is  like  the  case  of  emblements, 
which  shall  go  to  the  executor,  and  not  to  the  heir  or  remainder-man, 

^  Holmes  v.  Tremper,  20  Johns.  29,  ace.  But  see  Wadleigh  v.  Janvrin,il  N.  H.  503> 
604. 
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it  being  for  the  benefit  of  the  kingdom,  which  is  interested  in  the  pro- 
duce of  corn,  and  other  grain,  and  will  not  suffer  them  to  go  to  the 
heir. 

It  is  very  well  known,  that  little  profit  can  be  made  of  coal-mines 
without  this  engine  ;  and  tenants  for  lives  would  be  discouraged  in 
erecting  them,  if  thej-  must  go  from  their  representatives  to  a  remote 
remainder-man,  when  the  tenant  for  life  might  possibly  die  the  next 
day  after  the  engine  is  set  up. 

These  reasons  of  public  benefit  and  convenience  weigh  greatly  with 
me,  and  are  a  principal  ingredient  in  my  present  opinion. 

Upon  the  whole,  I  think  tliis  fire-engine  ought  to  be  considered  as 
part  of  the  personal  estate  of  Mr.  Lawton,  and  go  to  the  executor  for 
the  increase  of  assets  ;  and  decreed  accordingly.^ 

1  "  In  the  case  of  Lawton  v.  Lawlon  it  was  determined  it  [an  engine]  should  go  to 
executors,  partly  on  the  reasons  there  mentioned,  and  partly  on  the  authority  of  the 
case  of  a  cider-mill,  there  cited  to  have  been  so  adjudged  by  Lord  C.  B.  Comyns  ;  that 
of  Lawton  V.  Lawton,  was  the  case  of  creditors  ;  but  that  makes  no  difference,  because 
the  question  is,  Whether  part  of  the  real  or  personal  estate  ?  "  Per  Lokd  Habdwicke, 
C,  in  Dudleij  v.  IFarJe,  Ambl.  11.3,  114.  See  D'Eijnconrt  v.  Gregory,  L.  R.  3  Eq. 
382;  Hilly.  Bullock,  [1897]  2  Ch.  482;  Leigh  v.  Taylor,  [1902]  A.  C  157;  Overtnan  v. 
Sasser,  107  N.  C.  432. 

"  The  claim  of  tlie  executors  of  a  tenant  for  life  to  remove  trade  fixtures  stands, 
according  to  the  decided  cases,  next  after  the  claim  of  an  ordinary  tenant  from  year 
to  year.  All  the  cases  that  are  authorities  in  favour  of  the  right  of  a  tenant  from 
year  to  year  to  remove  are  not  therefore  necessarily  decisions  in  favour  of  the 
executors  of  a  tenant  for  life.  All  decisions  that  are  adverse  to  the  claim  of  the 
tenant  from  year  to  year  are  decisions  adverse  to  tlie  claim  of  the  executors  of 
the  tenant  for  life.  But  I  have  not  had  my  attention  called  to  any  authority,  nor  do 
I  know  that  any  authority  exists,  which  shows  what  is  the  difference  between  the 
claim  of  the  tenant  for  life  and  the  claim  of  an  ordinary  tenant  from  year  to  year 
with  respect  to  trade  fixtures.  I  think  it  would  be  a  curious  way  of  laying  down  the 
rule  of  law  merely  to  state  that  where  you  find  that  the  tenant  froi^  year  to  year  can 
remove,  you  have,  as  it  were,  to  strike  something  off — something  whicli  I  am  not 
able  to  appreciate  —  from  that  claim  when  you  are  trying  the  case  of  the  riglit  or 
claim  of  the  executors  of  a  tenant  for  life  to  remove.  In  other  words,  I  do  not  know 
what  deduction  I  ought  to  make.  It  is  said,  however,  that  the  case  for  removal  is 
more  favourable  to  the  tenant  from  year  to  year  than  it  is  for  the  executors  of  a 
tenant  for  life  :  but  to  determine  in  what  degree  it  is  more  favourable,  so  far  as  I 
know,  there  is  no  authority.  But  the  claims  to  remove  trade  fixtures  put  forward 
by  a  tenant  from  year  to  year,  and  put  forward  on  behalf  of  the  executors  of  a 
tenant  for  life,  stand  at  the  bottom  on  the  same  principle,  and  that  is  in  favour  of 
trade.  Now,  there  is  one  decision  which  is  always  quoted  on  questions  where  tlie 
executors  of  a  tenant  for  life  are  claiming  to  remove,  namely,  Lawton  v.  Lawton  (3 
Atk.  13).  Lord  Hardwicke  there  stated  the  principle  upon  which  he  proceeded,  and 
it  is  contended  that  the  principle  on  whicli  his  decision  turned  was  for  the  general 
public  benefit,  it  being  a  convenience  to  allow  tenants  for  life  to  remove  trade  fix- 
tures. His  lordship  had  to  decide  a  case  with  reference  to  what  is  termed  a  fire- 
engine,  and  he  held  that  the  executors  of  the  tenant  for  life  were  entitled  to  remove." 
Chittj,  J.,  in  Ward  v.  Countess  of  Dudley,  57  L.  T.  (N.  S.)  20,  22.  And  see  Mass. 
Pub.  St.  c.  126,  §  10. 

"  Tenants  for  life  are  usually  widows  as  dowresses,  or  husbands  as  tenants  by 
curtesy,  or  devisees  under  wills  with  remainder  to  children  or  other  blood  relations. 
The  persons  entitled  in  remainder,  in  such  oases,  are  ordinarily  those  nearest  in 
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m.   Betweex  Vendor  and  Vendee. 

DUSTIN  V.    CROSBY. 
Supreme  Judicial  Court  of  Maixe.     1883. 

[Reported  75  Me.  75.] 

On  report. 

Trover  for  the  value  of  a  building  erected  in  the  summer  of  1876  on 
land  of  Benjamin  F.  Mills,  by  George  W.  Dearborn,  who  was  in  pos- 
session of  the  land  under  a  verbal  contract  to  purchase.  Plaintiff 
claims  as  purchaser  at  an  officer's  sale  as  personal  propertj-  on  an  exe- 
cution rendered  in  a  lien  claim  suit  against  Dearborn,  in  favor  of  a 
material  man.  Defendant  claimed  under  a  deed  from  Mills,  which  he 
procured  as  attorney  for  a  Mr.  Kendall,  who  furnished  labor  in 
erecting  the  building,  and  for  whom  he  prosecuted  a  lien  claim  suit  to 
final  judgment  and  execution,  and  levied  upon  the  building  and  lot  as 
realt}'. 

The  writ  was  dated  December  16,  1879,  and  the  plea  was  the  general 
issue. 

By  the  terms  of  the  report,  if  the  action  could  be  maintained,  the 
case  was  to  be  sent  back  for  an  assessment  of  damages;  otherwise, 
nonsuit  to  be  entered. 

Other  material  facts  stated  in  the  opinion. 

Thomas  H.  B.  Pierce^  for  the  plaintiff. 

J.  Crosby,  for  the  defendant. 

Peters,  J.  Section  27,  c.  91,  R.  S.,  gives  a  lien  for  labor  and 
materials  furnished  in  the  erection,  alteration  and  repairing  of  houses 
and  other  buildings.  It  is  a  lien  upon  the  realty  if  the  debtor  owns 
realty,  and  upon  the  building  as  personalty  if  the  debtor  owns  the 
building  onl}-. 

It  appears  that  the  debtor,  under  whom  both  parties  claim  in  the 
present  controversy,  made  a  verbal  purchase  of  a  parcel  of  land, 
partly  paid  for  it,  took  possession  of  it,  erected  a  building  upon  it,  and 
failed  to  pay  for  the  labor  and  materials  expended  in  erecting  the 
building.  One  creditor  attached  the  building  as  personal  property, 
and  another  attached  the  building  together  with  the  lot  of  land  as  real 
estate,  to  establish  their  lien  claims  tliereon.  Much  has  been  said  in 
the  case  about  the  propriety  of  the  different  modes  of  attachment. 
"We  have  no  doubt  that  the  ordinary  rule  governs.  Real  estate  must 
be  attached  as  real  estate,  and  personalty  as  personalty.  The  distinc- 
tion between  the  two  modes  of  attachment  is  not  to  be  disregarded  by 

ties  of  affection  and  blood  to  the  tenants  of  the  life  estate.  It  may  well  be  presumed, 
as  between  such  parties,  that  improvements  put  upon  the  property  by  the  life 
tenant,  are  not  designed  for  the  temporary  use  of  such  tenants,  but  as  permanent 
ameliorations."     Cooper,  C,  in  Cannon  v.  Hare,  1  Tenn.  Ch.  22,  33. 
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a  lien-creditor,  any  more  tlian  by  otlier  creditors.  Both  classes  of 
creditors  ma^'  liave  attachments  upon  tlie  property  at  the  same  time. 
This  construction,  it  is  replied,  will  prevent  a  lien-creditor  from 
attaching  equitable  interests  in  land.  But  it  no  more  prevents  lien- 
creditors  than  it  does  other  creditors.  Equitable  interests  that  are  not 
attachable  b}'  one  class  of  creditors,  are  not  attachable  b}'  any  creditor. 
The  legislature  has  merely'  given  the  lien-creditor  a  preference  in  the 
pursuit  of  remedies  that  are  open  to  all  creditors.  Any  different  con- 
struction would  lead  inevitably  to  confusion. 

The  result  of  this  view  of  the  case,  is,  that  neither  of  the  attaching 
creditors  got  a  vaUd  attachment  upon  the  building  in  controversy. 
The  building  became  legally  a  part  of  the  real  estate  of  the  party  (Mr. 
Mills)  who  verbally  contracted  to  sell  the  land.  The  debtor  may  have 
had  some  equitable  right  in  the  property,  but  not  of  a  nature  to  be 
attached  in  a  suit  at  law.  Mere  possession,  without  title,  may  be 
subject  to  execution.  Possession  is  evidence  of  title.  But  where 
possession  is  held  by  means  of  some  equitable  title  purely,  it  may  be 
subject  to  an  equitable,  but  not  a  legal,  attaclnnent.  Freem.  Judg. 
§175;  Russell  \.  Lewis,  2  Pick.  508.  B}'  force  of  the  bai-gain  be- 
tween the  parties  the  building  became  attached  to  and  a  part  of  the 
soil.  It  could  neither  be  sold  as  the  debtor's  personal  property,  nor 
levied  upon  as  his  real  estate.  This  is  not  the  case  of  a  building 
placed  upon  land  b}'  the  permission  of  the  owner  of  the  land,  with  an 
understanding  of  the  parties  that  the  title  to  the  structure  is  to  remain 
in  the  builder.  Of  course,  a  person  who  verbally  sells  land  to  bo  built 
upon,  may  superadd  such  an  agreement  or  permission  to  the  verbal 
sale.     But  nothing  of  the  kind  appears  here. 

The  doctrine  applicable  to  the  present  ease  is  that  maintained  in 
Semenway  v.  Cutler^  51  Maine,  407,  where  it  was  decided,  that 
erections  made  b}"  one  occupying  land  under  a  bond  for  a  deed  must 
be  regarded  as  real  estate,  and  cannot  be  removed  b}'  the  occupant  or 
be  attached  as  his  property.  This  rule  must  apply  with  as  much  force 
where  the  bargain  of  purchase  is  verbal  instead  of  written.  Mussell  v. 
Richards,,  1  Fair.  429,  is  not  an  opposing  authority.  That  case  was 
decided  upon  the  ground  of  estoppel,  and  even  that  case  has  been  a 
good  deal  criticised  by  other  courts.  Certainly,  its  doctrine  is  not  to 
be  extended.  See  Fifield  v.  Railroad,  62  Maine,  at  p.  80.  Pullen  v. 
Bell,  40  Maine,  314,  an  opposing  authority,  was  a  briefly  considered 
case  and  an  erroneous  decision.  It  was  determined  upon  the  authority 
of  Russell  V.  Richards,  supra,  and  wrongfully  so,  for  the  facts  of  the 
two  cases  are  not  alike.  The  case  is  undoulitcdly  overruled  by  later 
decisions.  Hinckley  v.  Black,  70  Maine,  473  ;  Lapha'm  v.  Norton^ 
71  Maine,  83.  The  doctrine  of  Hememcay  v.  Cutler,  supra,  is  sus- 
tained by  the  Massachusetts  court  in  quite  a  number  of  cases.  Poor 
v.  Oakman,  104  Mass.  309  ;  Westgate  v.  Wixo7i,  128  Mass.  304,  and 
cases  cited.  And  such  is  the  doctrine  of  the  American  and  English 
cases  generally. 
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But  the  counsel  for  the  plaintiff  ably  argues  the  point  presented  upon 
his  brief,  that  the  facts  bring  tliis  case  within  the  operation  of  the 
principle  established  in  the  case  of  Russell  v.  liicharch^  cited  supra. 
He  contends  that  the  cord  of  title  which  held  the  building  to  the  soil, 
was  severed,  and  that  two  separate  ownerships  were  created,  l)y  the 
admissions  and  conduct  of  Mr.  Mills,  the  owner  of  the  soil.  We  think, 
however,  that  the  most  favorable  view  that  can  be  taken  of  the  facts 
will  not  sustain  the  position  claimed  by  him.  What  did  the  owner  do 
or  say  to  prevent  title  accruing  to  himself,  or  to  divest  it  from  himself, 
up  to  the  date  of  his  deed  to  the  defendant?  It  is  not  pretended  that 
there  was  an}'  original  bargain  that  the  builder  should  retain  title  to 
the  structure  to  be  erected.  Nor  is  there  any  tangible  evidence  that 
can  be  construed  into  a  complete  disclaimer  of  ownership  at  any  time. 
Mr.  Mills  himself  states  the  matter  as  favorably  for  the  plaintiff  as 
any  witness,  and  he  denies,  and  his  denial  is  not  overcome  by  other 
evidence,  that  he  ever  renounced  all  claim  to  the  building.  He  con- 
stantly' asserted  that  he  would  not  release  the  building  until  certain 
damages,  fifty  dollars  or  so,  for  an  injur}'  to  the  lot,  should  be  -^aid 
to  him.  He  at  no  time  full}'  let  go  of  a  claim  upon  the  whole  estate 
building  included.  The  principle  must  be  the  same  whethe'  he  re^ 
tained  the  title  to  secure  a  few  dollars  or  many  dollars. 

The  effect  of  the  owner's  consenting,  if  he  did,  to  fur.iijh'ng  the 
supplies  and  lalior,  as  provided  for  in  R.  S.,  c.  91,  §  28  a^^^  l?,<vs  o't* 
1876,  c.  140,  is  not  spoken  of  upon  the  briefs  of  cou  /S<'L  ^iut  the 
result  would  be  the  same.  If  any  estate  would  be  brjn(i  by  the  con- 
sent of  the  owner,  it  would  be,  prima  fctcie,  such  e>'.;at;?  as  the  owner 
had.     Here  he  had  the  whole.  P ,ainAf  nonsuit.^ 

Appleton,  C.  J.,  Walton,  Danfobtf,  and  Vif^in,  JJ,,  concurred. 

Symonds,  J.,  concurred  in  the  resu'.c. 

^  "  The  principle  upon  wliicli  a  tenant  is'  perrriitt&ci  to  r.*raove  from  tlie  lane) 
demised  to  him  trade  fixtures  that  he  has  placed  thereon  is  that,  as  he  has  liireil  the 
land  in  order  that  he  may  occupy  it  for  use.  ?:id  h^is  paid  for  such  use  and  occupa- 
tion, it  is  but  equitable  that  he  should  be  permitted  to  remove  the  structures  that 
he  may  have  placed  thereon  for  tlie  very  purpose  of  enabling  him  to  enjoy  the  use 
for  which  he  hired  the  land.  Tliis  principle,  however,  has  no  application  to  the 
occupancy  of  the  land  by  a  vendee  who  takes  po.ssession  by  virtue  of  the  terms  of 
an  executory  contract  for  its  purchase.  His  entry  is  by  reason  of  tlie  estate  in  the 
land  which  he  claims  in  himself  and  the  improvements  which  he  makes  tliereon  are 
made  in  contemplation  of  his  becoming  the  owner,  and  if  permanently  affixed  to  tlie 
land  become  a  part  of  the  realty  as  fully  as  if  he  were  the  absolute  owner.  They, 
therefore,  belong  to  the  vendor  in  case  he  subsequently  declines  to  comply  with  his 
contract  of  purchase,  and  he  has  no  right  to  remove  them  from  the  land."  Har- 
rison, J.,  in  Pomeroy  v.  Bell,  118  Cal.  635,  638.  —  Ed. 

See  Ogden  v.  Stock,  34  111.  522  ;  Hinkley  Iron  Co.  v.  Black,  70  Me.  473;  Khigs/fy  v. 
McFarland,  82  Me.  231;  McLaughlin  v.  Nash,  U  Allen,  136;  McConnell  v.  Blood, 
123  Mass.  47 ;  Murdock  v.  Gifforcl,  18  N.  Y.  28  ;  Rogers  V.  Brokaw,  25  N.  J.  Eq.  496. 

Cf.  Raymond  y.  White,  7  Cow.  319. 
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B.     Fixtures  are  not  Chattels  before  Removal, 

MACKINTOSH    v.   TROTTER. 

Exchequer.     1838. 

[Reported  3  M.  ^'  W.  184.] 

Trover  for  fixtures,  furniture,  &c.  Plea,  that  the  goods  and  chattels 
in  the  declaration  mentioned  were  not,  nor  were  any  of  them,  the  prop- 
ert}-  of  the  plaintiff.  At  the  trial  before  Coltman,  J.,  at  the  last  Liver- 
pool Assizes,  it  appeared  that  the  action  was  brought  by  the  plaintiff, 
an  innkeeper  at  Liverpool,  to  recover  from  the  defendants,  his  assignees 
under  a  fiat  in  bankruptcy,  which  he  alleged  to  be  void,  the  value  of 
certahi  tenant's  fixtures  and  household  furniture,  which  they,  as  his 
assignees,  had  put  up  to  sale  by  auction,  together  with  the  lease  of  his 
house  and  the  goodwill  of  his  business.  The  fixtures  and  furniture 
were  sold  in  one  lot,  for  £79  8s.  8c?.,  and  it  was  proved  that  the  former 
still  remained  affixed  to  the  freehold,  not  having  been  removed  by  the 
purchaser.  It  was  contended,  for  the  defendants,  that  the  fixtures 
were  not  recoverable  in  trover.  The  learned  judge  was  disposed  to 
think  that  the  defendants,  by  selling  them,  had,  as  between  themselves 
and  the  plaintiffs,  treated  them  as  goods  and  chattels  :  he  however 
desired  the  jury  to  assess  the  value  of  the  fixtures  separately  ;  and  they, 
having  stated  their  value  at  £55,  a  verdict  passed  for  the  plaintiff  for 
£79  85.  8f?.,  leave  being  reserved  to  the  defendants  to  move  to  reduce 
the  damages  by  the  sum  of  £55.     Cowling  obtained  a  rule  accordingly. 

Cressicell,  Wightman^  and  Addison^  now  showed  cause. 

Alexander  and  Cowling^  in  support  of  the  rule. 

Parke,  B.  Minshall  v.  Lloyd  [2  M.  &  W.  450]  is  a  direct  author- 
it}'  on  this  point.  I  gave  mj'  opinion  in  that  case,  not  on  my  mere  im- 
pression at  the  time,  but  after  much  consideration  of  this  point,  —  that 
the  principle  of  law  is,  that,  whatsoever  is  planted  in  the  soil  belongs 
to  the  soil :  quicquid  plantatur  solo,  solo  cedit ;  that  the  tenant  has 
the  right  to  remove  fixtures  of  this  nature  during  his  term,  or  during 
what  ma}',  for  this  purpose,  be  considered  as  an  excrescence  on  the 
term;  but  that  they  are  not  goods  and  chattels  at  all,  but  parcel  of 
the  freehold,  and  as  such  not  recoverable  in  trover.  That  case  is  a 
direct  authority,  so  far  as  my  opinion  and  that  of  my  Brother  Alderson 
go ;  and  I  think  it  was  a  correct  decision. 

BoLLAND  and  Gurney,  Barons,  concurred.  Rule  absolute} 

1  "When  an  exception  to  the  general  law  of  fixtures  was  introduced  in  favor  of 
tradefixtures,  was  the  principle  of  that  exception  this,  that  they  were  never  affi.xed  to 
the  freehold  at  all,  or  was  it  that,  although  affixed  to  the  freehold,  there  was  an  excep- 
tion to  the  right  of  removal?  Was  this  exception  witli  respect  to  trade  fixtures  an 
exception  to  the  general  rule,  that  they  are  affixed  to  the  freehold  which  depends  oa 
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the  nature  of  the  annexation  ;  or  was  it  an  exception  to  the  rule  that  they  were  inca- 
pable of  removal  during  the  term  ?  If  they  were  affixed  to  the  freehold  substantially, 
it  was  not  an  exception  to  that  portion  of  the  rule,  but  an  exception  in  favor  of  trade 
fixtures  to  tlie  rule  tliat  the  tenant  could  not  remove  them,  and  they  still  remained 
affixed  to  the  freehold  ;  they  were  still  fixtures  affixed  to  the  freehold,  and,  unless 
removed,  would  go  to  the  landlord.  Now,  if  the  exception  was  an  exception  to  the 
affixing  to  the  freehold,  to  their  becoming  part  of  the  freehold,  one  is  utterly  at  a  loss 
to  comprehend,  if  they  are  trade  fixtures,  why,  if  they  are  not  removed  during  the 
term,  they  go  to  the  landlord.  Why  should  they  go  to  the  landlord,  except  because 
they  are  annexed  to  his  freeiiold,  and  have  not  been  removed?  Why  should  they  ? 
I  confess  I  am  utterly  at  a  loss  to  know,  except  that  a  suggestion  has  been  made  — I 
do  not  mean  for  the  first  time  — but  a  suggestion  has  been  made  that  after  tlie  term 
it  would  be  a  trespass  to  go  on  the  premises  to  remove  the  fixtures  belonging  to  the 
tenant;  the  tenant  has  no  longer  a  right  to  go  on  the  premises.  It  would  be  a  tres- 
pass on  liis  part  to  go  and  get  his  fixtures  ;  and  therefore  we  consider  —  for  this  is  the 
suggestion  —  tliat  inasmucli  as  though  he  had  the  right  to  remove  them,  he  has  not 
removed  them  :  he  meant  to  abandon  them,  and  make  them  a  present  to  the  landlord. 
I  must  say,  anything  more  unsatisfactory  to  my  mind  than  that  I  can  hardly  imagine. 
Clearly,  to  my  mind,  the  exception  was  not  an  exception  to  the  annexation  to  the  free- 
hold to  their  being  fixed  to  the  freehold ;  but  the  exception  in  favor  of  trade  was, 
that  they  are  capable  of  being  removed  by  the  tenant  within  the  term.  It  appears  to 
me  that  that  is  the  principle  of  the  exception.  Some  cases  have  been  referred  to  with 
reference  to  the  language  of  the  judges;  and,  no  doubt,  it  may,  upon  a  somewhat 
hypercritical  examination,  be  considered  as  rather  tending  to  be  an  exception  as  to 
fixtures  affixed  to  tiie  freehold  ;  but  I  have  examined  tlie  language  of  all  the  cases,  and 
it  appears  to  me  that  it  would  be  unreasonable  and  unfair  to  those  veryjudges  to  say- 
that  tliat  was  in  their  mind.  The  question  was  not  in  their  minds  at  the  moment 
whether  the  exception  was  an  exception  in  favor  of  trade  fixtures  so  as  to  make  them 
not  affixed  to  the  freehold,  or  an  exception  as  to  the  right  of  removal.  The  question 
in  their  minds  was,  are  these  fixtures  affixed,  and,  if  affixed,  are  tliey  trade  fixtures; 
and  if  they  are  trade  fixtures,  are  they  not  capable  of  being  removed  during  the  term  ? 
.  .  .  Now  I  made  tlie  observation  that  I  was  at  a  loss  to  understand  upon  what  sensi- 
ble principle,  if  a  tenant  does  not  move  his  trade  fixtures  within  the  term,  they  go  to 
the  landlord  It  has  been  suggested,  as  I  have  already  observed,  that  the  tenant  must 
be  supposed  to  have  meant  to  make  the  landlord  a  present  of  them.  As  I  have  said, 
that  is  not  satisfactory  to  my  mind.  I  think  they  go  to  the  landlord  for  this  reason, 
because  they  are  affixed  to  the  freehold,  and  are  not  removed  within  the  term;  other- 
wise, supposing  that  besides  the  fixtures  there  was  a  vast  number  of  utensils  not  affixed 
to  the  freehold  at  all,  —  the  utensils  of  a  brewery,  for  example ;  I  cannot  enumerate  the 
various  articles  tliat  would  be  used  in  one  species  of  manufactory  or  another,  but,  of 
course,  in  every  manufactory,  besides  tlie  fixed  machinery,  there  must  be  a  vast  quan- 
tity of  loose  machinery,  mere  chattels,  never  fixed  to  the  freehold,  and  of  course  not 
forming  part  of  the  freehold.  Supposing  that  the  tenant  should  have  omitted,  through 
inadvertence  or  accident,  at  the  expiration  of  the  term  to  remove  all  those  loose  fi.x- 
tures,  do  those  go  to  the  landlord  ?  and  why  not  ?  Why  should  not  the  same  observa- 
tion be  made  on  his  not  removing  them  during  the  term  ?  It  must  be  assumed  that 
he  meant  to  make  the  landlord  a  present  of  them.  Then  the  house,  utensils  and  articles 
remain  the  property  of  the  ten;int :  and  why  do  not  the  others  remain  his  property  ? 
Why  does  not  the  same  principle  apply  to  these?  It  appears  to  me  that,  as  to  one,  it 
consists  of  chattels  which  are  not  affixed  to  the  freehold,  and  with  regard  to  the  other 
they  cease  to  be  chattels  as  long  as  they  remain  affixed  to  the  freehold,  and  they  be- 
come part  of  the  freehold ;  and  the  only  exception  is,  not  to  their  being  affixed  to 
the  freehold,  or  to  others  being  part  of  that  freehold,  but  as  to  the  right  of  removal 
which  in  favor  of  trade  is  given  to  the  tenant."  Per  Kixdeeslev,  V.  C.,  in  Gibson 
V.  Hammersmith  R.  Co  ,  32  L.  J.  (N.  S.)  Ch.  337.  See  Guthrie  y.  Jones,  108  Mass.  191 ; 
Brown  v.  Waliis,  115  Mass.  156. 
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C.     Loss  of  Might  to  Remove. 

THRESHER  v.  EAST  LONDON  WATER  WORKS  COMPANY 
King's  Bench.     1824. 

[Reported  ^B.Sf  C.  608.] 

Covenant  on  a  lease.  Breach,  non-repair  of  premises.  Plea,  perform- 
ance of  the  covenant.  The  cause  was  tried  at  the  sittings  at  Guildhall 
after  Trinity  term,  1823,  when  a  verdict  was  found  for  the  plaintiff,  dam- 
ages £500,  subject  to  the  opinion  of  the  court  upon  a  case,  stating  in 
substance  as  follows.  The  lease  upon  which  the  action  was  brought,  was 
a  lease  by  indenture  made  b}'  the  plaintiff's  ancestor  to  the  defendants 
in  the  year  1791,  reciting  a  former  lease  between  the  parties  under 
whom  the  plaintiff  and  defendant  claimed,  made  in  the  year  1756 
for  thirt3'-nine  years  ;  and  which  would  not  expire  until  1795,  and  was 
in  force  at  the  time  of  making  the  lease  in  question.  An  under-lease 
of  part  of  the  premises  was  granted  in  1783,  by  the  lessees  in  the  lease 
of  1756,  to  one  Joseph  Matthews  for  thirty-one  years,  and  which,  con- 
sequentl}-,  would  not  expire  until  1814,  several  years  after  the  expira- 
tion of  the  lease  of  1756.  The  underlease  of  1783  was  granted  in 
consideration  of  a  former  underlease,  which  had  become  vested  in 
Joseph  Matthews,  and  there  was  a  covenant  to  repair,  and  to  leave  at 
the  end  of  the  term  the  premises  so  repaired,  together  with  all  such 
erections  and  buildings  as  then  were  or  should  be  at  any  time  thereafter 
built  or  set  up  in,  upon,  or  about  the  same,  or  any  part  thereof.  In 
1780,  Mattliews  erected  a  lime-kiln  on  the  premises,  at  the  expense  of 
£160,  and  T.  Ayres  and  Joseph  Watford,  the  assignees  of  the  term 
granted  to  Matthews,  erected  a  similar  lime-kiln  on  the  premises  in 
1790.  It  also  appeared  by  the  underlease  of  1783,  that  a  warehouse 
and  stable  were  then  standing  on  the  premises  thereb}-  demised.  Both 
these  lime-kilns  were  therefore  existing  in  1791,  when  the  lease  in  ques- 
tion was  granted.  Tlie  lime-kilns  were  built  of  brick  and  mortar,  and 
the  foundations  let  into  the  ground.  They  were  erected  for  the  purpose 
of  carrying  on  the  trade  of  a  lime-burner.  The  chalk  and  coals  used  in 
the  business  were  brought  up  the  river  Thames,  and  the  lime  sold  on 
the  premises  to  customers.  By  the  lease  of  1791,  the  demise  was  of  a 
piece  of  ground  formerlv  called  the  Osier  Hope,  and  the  wharves  and 
buildings  erected  and  built  thereon,  situate,  &c.,  and  abutting,  &c.,  as 
the  same  were  demised  by  the  lease  of  1756  ;  and  the  premises  were 
said  to  be  in  the  occupation  of  tlie  several  persons  therein  named,  and 
among  others,  of  James  A3'res,  lime-burner,  habendum  the  said  piece 
of  ground,  wharves,  and  buildings  thereon  erected  and  built.  The 
lessees  covenanted  to  repair,  uphold,  and  maintain  this  piece  of  ground, 
erections,  and  buildings,  wharves,  cranes,  and  ponds,  and  the  hedges, 
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ditches,  pales,  and  fences,  belonging  to  the  premises,  and  the  said  prem- 
ises so  repaired,  upheld,  and  maintained,  to  leave  and  3ield  up  at  the 
end  of  the  terra.  Tlie  action  \vas  brought  for  the  removal  of  these  lime- 
kilns. The  lease  of  1783  afterwards  became  vested  in  one  Meeson, 
who,  after  the  expiration  of  the  term  therebv  granted,  held  the  premises 
thereby  demised  for  some  time,  as  tenant  from  year  to  yean  to  the  de- 
fendants, and  pulled  down  the  lime-kilns  four  years  ago.  The  question 
in  the  cause  was,  whether  the  removal  of  those  lime-kilns  was  a  breach 
of  the  covenant  to  repair  contained  in  the  lease  of  1791? 

Amos,  for  the  plaintiff. 

Campbell,  for  the  defendant. 

Abbott,  C.  J.,  delivered  the  judgment  of  the  court ;  and,  after  stating 
the  facts  of  the  case,  proceeded  as  follows  :  — 

The  question  in  the  cause  is,  whether  the  removal  of  the  lime-kilns 
be  a  breach  of  the  covenant  to  repair,  contained  in  the  lease  of  1791. 

On  the  behalf  of  the  defendants  three  grounds  of  objection  were  taken  : 

First,  that  lime-kilns  are  not  buildings  within  the  meaning  of  a  cove- 
nant to  repair  buildings ;  but  this  is  answered  by  the  case,  in  which  it 
is  found  that  they  were  erected  with  brick  and  mortar,  and  their  foun- 
dations let  into  the  ground. 

Secondlv,  that,  being  erected  for  the  purpose  of  trade,  they  were 
removable  generally. 

Thirdly,  that,  upon  the  true  construction  of  the  several  leases  set 
forth  in  the  case,  the}'  were  removable,  or  rather  that  the}-  were  not  to 
be  considered  as  liaving  been  demised  b}'  the  lease  of  1791. 

By  this  lease  of  1791  the  demise  is  of  a  piece  of  ground  formerly 
called  the  Osier  Hope,  and  the  wharves  and  buildings  erected  and  built 
thereon,  situate,  &c.,  and  abutting,  &c.,  as  the  same  were  demised  by 
the  lease  of  1756,  and  the  premises  are  said  to  be  in  the  several  occu- 
pations of  persons  therein  named,  and  among  others  of  James  Ayres, 
lime-burner,  habendum  the  said  piece  of  ground,  wharves,  and  buildings 
thereon  erected  and  built.  The  lessees  covenant  to  repair,  uphold, 
and  maintain  the  said  piece  of  ground,  erections  and  buildings,  wharves, 
cranes,  and  ponds,  and  the  hedges,  ditches,  pales,  and  fences  belonging 
to  the  premises  ;  and  the  said  premises  so  repaired,  upheld,  and  main- 
tained, to  leave  and  yield  up  at  the  end  of  the  term. 

Now  it  is  settled,  by  the  case  of  Xut;Ior  v.  Collinge,  1  Taunt.  19, 
that  buildings  erected  for  the  purpose  of  trade,  under  a  lease  containing 
such  a  covenant,  cannot  be  removed  by  the  lessee,  the  terms  of  the 
covenant  being  general,  and  containing  no  exception.  And  this  is 
highly  reasonable,  because  the  expectation  of  buildings  to  be  erected 
during  a  term,  and  left  at  its  expiration,  is  often  one  of  the  inducements 
to  the  granting  of  a  lease,  and  forms  a  considerable  ingredient  in  tlie 
estimate  of  the  rent  to  be  reserved.  And  if  buildings  for  trade  erected 
during  a  lease  cannot  be  removed  without  tlie  breach  of  such  a  cove- 
nant, neither  can  buildings  erected  before,  and  existing  at  the  date  of 
a  lease,  be  removed  without  a  breach  of  the  covenant,  unless  there 
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shall  be  some  very  special  matter  to  take  them  out  of  the  operation  of 
the  covenant.  Whether  any  matter  capable  of  having  such  an  effect 
can  exist  dehors  the  deed  may  be  questionable  ;  but  it  is  enough  for 
the  purpose  of  the  present  cause  to  say,  that  no  such  matter  exists  in 
this  case. 

Such  matter  was  supposed  to  be  derivable  from  the  former  lease  of- 
1756,  and  the  under-lease  of  1783. 

Ill  tlie  lease  of  1756  the  premises  are  described  as  all  that  piece  of 
ground  called  the  Osier  Hope,  with  the  use  of  a  crane,  then  standing  on 
part  of  it,  and  part  of  which  had  been  made  into  a  wharf,  for  the  land- 
ing, storing,  and  keeping  goods,  wherein  are  two  docks,  and  the  wharf 
is  fenced  off  by  pales,  and  part  of  which  was  formerly  an  osier  gi'onnd, 
but  then  converted  into  three  ponds  or  reservoirs.  It  does  not  appear 
by  the  case  whether  any  covenant  to  repair  was  contained  in  this  lease, 
and  the  instrument  is  probably  lost,  and  its  contents  known  only  by  the 
recital  of  it  in  the  lease  of  1791,  in  which  it  further  appears,  that  the 
lessees  had  applied  for  a  further  term  of  thirt3'-one  j'ears,  which  is 
granted  at  a  considerable  increase  of  rent.  There  is,  therefore,  nothing 
in  this  lease  of  1756  that  can  restrain  or  qualify  the  covenant  to  repair 
in  the  lease  of  1791  ;  and  it  has  not  been  shown  by  what  reason  or  rule 
of  law  the  lessees  of  1791,  having  accepted  a  lease  (by  indenture)  of 
ground  and  buildings  thereon,  could  be  allowed  to  say  that  the  ground 
only,  and  not  the  buildings  thereon,  should  be  deemed  to  pass  by  that 
lease.  It  would  be  very  difficult  to  maintain  such  a  proposition,  by  the 
circumstance  of  the  buildings  having  been  erected  by  their  under-lessee 
during  the  continuance  of  the  first  lease,  even  if  such  under-lessee,  as 
between  him  and  his  own  immediate  lessor,  had  a  right  to  remove  the 
buildings;  for  the  original  lessor  might  very  reasonably  say,  that  he 
had  nothing  to  do  witli  any  contract  between  other  parties.  But,  upon 
adverting  to  the  under-lease  of  1783,  the  foundation  of  such  an  argu- 
ment is  wholly  removed,  because,  l\y  the  terms  of  tliat  under-lease,  the 
under-lessee,  Matthews,  has  covenanted,  not  only  to  repair  and  uphold 
the  premises  demised  to  him,  but  also  to  leave,  at  the  end  of  the  term, 
those  premises  so  repaired  and  upheld,  together  with  all  such  erections 
and  buildings  as  then  were  or  should  be  at  any  time  thereafter  built  or 
set  up,  in,  upon,  or  about  the  same,  or  any  part  thereof.  So  that,  ac- 
cording to  the  case  of  N'aylor  v.  Colllnge^  the  under-lessee  himself 
could  not  have  removed  those  lime-kilns  without  a  breach  of  his  cove- 
nant made  with  his  own  lessors. 

For  these  reasons  our  judgment  is  in  favor  of  the  plaintiff  ;  and  the 
postea  is  to  be  delivered  to  her.  Judgment  for  the  plaintiff. 
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WEETON  V.  WOODCOCK. 
Exchequer.     1840. 

[Reported  7  M.  Sr  W.  14.] 

Trover  for  a  steam-engine  boiler.  Pleas,  1st,  not  guilt}' ;  2dly, 
that  the  plaintiffs  were  not  possessed  as  of  their  own  propert}' :  on 
which  issues  were  joined.  At  the  trial  before  £Jrskine^  J.,  at  the  last 
Liverpool  Assizes,  it  appeared  that  the  defendants  were  the  assignees 
of  one  J.  F.  Taylor,  a  bankrupt.  The  plaintiffs,  together  with  one 
Philip  Newton  (since  deceased),  had  demised  to  Taylor,  h}-  indenture, 
a  cotton  factor}',  with  the  warehouse,  counting-house,  engine,  and 
engine-house,  «fec.,  &c. ,  implements,  tackle,  furniture,  and  machinery, 
the  property  of  the  plaintiffs  and  Newton,  to  the  said  factory  and 
steam-engine  belonging,  and  therewith  used  and  enjoyed,  «&:c.,  &c.,  for 
a  term  of  seven  years  from  the  12th  of  May,  1836.  The  lease  con- 
tained covenants  by  Taylor  to  keep  the  premises  in  repair,  to  keep  up 
a  good  steam-engine,  with  a  boiler  of  beaten  iron  of  certain  dimen- 
sions, and  at  the  end  or  sooner  determination  of  the  term,  to  leave  and 
deliver  up  possession  of  the  premises,  and  all  the  things  therein,  in 
good  repair,  or  to  pay  the  lessors  the  value  of  such  as  were  not  so  left ; 
with  a  proviso  for  re-entry  in  case  of  the  bankruptcy  of  Taylor,  and  a 
fiat  issuing  thereon,  or  upon  non-performance  of  any  of  the  covenants. 
The  steam-engine  boiler  in  question  was  set  up  by  Taylor  during  his 
tenancy,  and  annexed  to  the  engine.  It  was  built  round  with  brick, 
and  firmly  fixed  to  the  floor  and  walls  of  the  engine-house;  being, 
according  to  the  statement  of  the  witnesses,  more  firmly  annexed  than 
it  was  usual  at  a  subsequent  period  to  annex  such  boilers.  In  April, 
1838,  Taylor  committed  an  act  of  bankruptcy,  and  on  the  16th  of  that 
month  a  fiat  in  bankruptcy  issued  against  him,  under  which  the  defend- 
ants were  appointed  assignees,  and  took  possession  of  the  bankrupt's 
property.  A  breach  of  the  covenant  to  repair  had  been  committed 
previously  to  the  issuing  of  the  fiat ;  and  on  the  30th  of  May,  1838,  the 
plaintiffs  made  an  entry  on  the  premises,  in  order  to  enforce  the  for- 
feiture. The  assignees,  however,  retained  possession,  and  about  the 
20th  of  June  following  sold  the  boiler,  and  it  was  subsequently  removed 
from  the  premises.  It  was  contended  for  the  plaintiffs,  first,  that  they 
were  entitled  to  recover  under  the  covenant,  to  keep  up  the  engine  and 
boiler,  and  to  leave  them  on  the  premises  at  the  determination  of  the 
terra  ;  and  further,  that  independently  of  the  language  of  this  partic- 
ular covenant,  the}'  were  entitled  to  the  boiler  as  being  a  fixture,  and 
not  having  been  removed  during  the  term.  The  learned  judge  left  it 
to  the  jury  to  say  whether  the  boiler  was  a  fixture ;  and  if  so,  whether 
it  had  been  disannexed  within  a  reasonable  time  after  the  entry  of  the 
plaintiffs.     The  jury  found  it  to  be  a  fixture,  and  that  it  had  not  been 
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disannexed  within  such  reasonable  time  ;  and  a  verdict  was  entered 
for  the  plaintiffs  for  £87,  leave  being  reserved  to  the  defendants  to  enter 
a  nonsuit,  if  the  court  should  be  of  opinion  that  the  plaintiffs  were  not 
entitled  under  the  covenant,  and  that  the  defendants,  as  assignees  of 
the  lessee,  had  a  right  to  remove  the  boiler  so  long  as  they  remained  in 
possession. 

In  Michaelmas  Term,  Wightman  obtained  a  rule  accordingly; 
against  which,  in  Easter  Terra, 

Cowling  (  Cresswell  with  him) ,  showed  cause. 

Wightman  and  Crompton,  contra. 

Alderson,  B.  In  this  case  we  took  time  to  consider  whether  the 
assignees  of  the  bankrupt  had,  under  the  circumstances,  proved  the 
right  of  removing  the  tenant's  boiler,  which  was  a  fixture.  It  appeared 
that  the  landlord  had  made,  on  the  30th  of  May,  1838,  an  entry  to 
avoid  the  lease  after  a  forfeiture  committed,  and  that  subsequently  to 
that  entry,  though  not  (as  the  jury  have  expressly  found)  within  a 
reasonable  time  after  it,  the  assignees,  still  continuing  in  possession, 
removed  and  sold  the  boiler  in  question.  The  point  is,  whether  they 
had  the  right  so  to  do. 

The  rule  to  be  collected  from  the  several  cases  decided  on  this 
subject  seems  to  be  this,  that  the  tenant's  right  to  remove  fixtures 
continues  during  his  original  term,  and  during  such  further  period  of 
possession  by  him,  as  he  holds  the  premises  under  a  right  still  to  con- 
sider himself  as  tenant.  That  was  the  rule  on  which  this  court  acted 
in  MinshaU  v.  Lloyd,  2  M.  &  W.  460,  in  which  Mr.  Baron  Parke,  in 
giving  his  judgment,  puts  it  on  the  ground  that  there  was  "  no  doubt 
that  in  that  case  the  steam-engines  were  left  affixed  to  the  freehold 
after  the  expiration  of  the  term,  and  after  the  plaintiffs  had  any  right 
to  consider  themselves  tenants."  In  the  present  case,  also,  this  boiler 
was  removed  after  the  entry  for  a  forfeiture,  and  at  a  time  after  the 
assignees  had  ceased  to  have  any  right  to  consider  themselves  as  ten- 
ants. And  further,  even  if  they  had  the  right,  in  a  case  where  the 
entry  determining  the  tenancy  is  the  act  of  a  third  person,  to  consider 
themselves  entitled  to  a  reasonable  time  for  removing  the  fixture,  the 
jury  have  found  that  they  did  not  avail  themselves  of  that  privilege. 
The  rule,  therefore,  for  a  nonsuit  must  be  discharged. 

Rule  discharged} 

1  See  Deehle  v.  M' Mullen,  8  Ir.  C  L.  355 ;  Brown  v.  Reno  El.  Lt.  Sf  P.  Co.,  55  Fed.  K. 
829,  236. 
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LO»N'DON   LOAX   AXD   DISCOUNT  C0:MPANY   v.  DRAKR 

Common  Pleas.     1859. 

[Reported  6  C.  B.  {N.  S.)  798.] 

The  first  count  of  the  declaration  was  trover  for  goods ;  the  second 
was  for  wrongfully  depriving  the  plaintitfs  of  the  use  and  possession  of 
divers  goods  and  fixtures  of  the  plaintiffs  in  and  affixed  and  fastened 
to  a  certain  dwelling-house  and  premises  in  St.  Marj-  Axe ;  and  the 
third  was  for  seizing  and  taking  certain  goods  and  fixtures  of  the  plain- 
tifis  in  and  affixed  and  fastened  to  the  said  house  and  premises  in  the 
said  second  count  mentioned. 

The  defendant  pleaded  not  guilty,  and  a  traverse  that  the  several 
goods  and  fixtures  in  the  several  counts  mentioned  were  the  goods  and 
fixtures  of  the  plaintiffs.     Issue  thereon. 

The  cause  was  tried  before  Croicder,  J.,  at  the  sittin^is  in  London 
after  last  Trinity  Term,  when  the  following  facts  appeared  in  evidence  : 
One  Robinson,  who  was  tenant  of  the  premises  in  question  (an  eating- 
house  in  St.  Mar^"  Axe)  under  a  lease,  of  which  seven  years  were  unex- 
pired, on  the  -ith  of  September,  1857,  borrowed  a  sum  of  money  of  the 
plaintiffs,  giving  them  by  wa}'  of  collateral  security  a  bill  of  sale  upon 
all  his  furniture  and  effects  upon  the  premises,  including  certain  tenant's 
fixtures.  The  bill  of  sale  contained  an  absolute  assignment  of  all  the 
goods  and  effects  therein  comprised,  subject  to  a  proviso  making  the 
same  void  if  Robinson  should  repay  the  mone}'  borrowed  by  certain 
instalments  ;  and  also  an  agreement,  that,  in  case  default  should  be 
made  in  payment  of  the  money,  or  if,  amongst  other  things,  the  said 
goods  and  effects  should  be  distrained  for  rent,  it  should  be  lawful  for 
the  plaintiffs  to  enter  into  and  upon  the  premises,  or  wherever  else  the 
said  goods  and  effects  should  be,  and  to  receive  and  take  into  their 
possession  and  thenceforth  to  hold  to  the  same,  &c.  Default  having 
been  made  b}'  Robinson,  the  plaintiffs,  by  one  Priest,  on  the  30th  of 
March,  1858,  entered  upon  the  premises  for  the  purpose  of  making  a 
seizure,  but  found  that  the  landlord  had  already  distrained  for  arrears 
of  rent,  and  that  his  broker  was  in  possession.  Priest,  however, 
claiming  the  fixtures,  left  a  man  also  in  possession  ;  but  the  fixtures 
were  not  severed. 

On  the  8th  of  March,  1858,  Robinson  had  given  his  landlord  an 
authority  to  distrain  the  fixtures  ;  and  on  the  5th  of  April  he  made  a 
formal  surrender  of  the  term  to  him.  A  fresh  lease  was  afterwards 
granted  by  the  landlord  to  Drake,  —  the  tenant's  fixtures  which  had 
formerly  belonged  to  Robinson  still  remaining  upon  the  premises 
unsevered  from  the  freehold.  The  plaintiffs  made  a  formal  demand  of 
the  fixtures  upon  the  defendant,  who  declined  to  give  them  up,  saying 
that  he  had  purchased  them  from  Robinson. 
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Upon  these  facts  being  proved,  the  learned  judge  directed  a  verdict 
to  be  entered  for  the  defendant,  reserving  leave  to  the  plaintiffs  to 
move  to  enter  a  verdict  for  them  for  £23  2s.,  if  the  court  should  be  of 
opinion  that  the}-  were  under  the  circumstances  entitled  to  recover  in 
respect  of  the  fixtures. 

Atherton,  Q.  C,  obtained  a  rule  nisi. 
.  Day  showed  cause. 

J.  Broimi  (with  whom  was  Lush,  Q.  C),  in  support  of  the  rule. 

Williams,  J.  The  question  in  this  case  is,  whether,  if  a  lessee 
mortgages  tenants'  fixtures,  and  afterwards  surrenders  his  lease,  the 
mortgagee  has  a  right  to  enter  and  sever  them. 

The  principles  of  law  applicable  to  this  point  are  well  settled  ;  the 
difficulty  lies  in  the  application  of  them.  It  is  fully  established  that  the 
right  of  the  lessee  to  remove  fixtures  continues  only  during  the  term, 
and  during  such  further  period  of  possession  by  him  as  he  holds  under 
a  right  still  to  consider  himself  as  tenant ;  and  it  is  plain  that  the  right 
of  his  assignee  can  extend  no  further.  On  the  other  hand,  it  is  laid 
down,  as  to  a  surrender,  in  Co.  Lit.  338  b,  that,  "  having  regard  to 
strano-ers  who  were  not  parties  or  privies  thereto  (lest  by  a  voluntary 
surrender  they  may  receive  prejudice  touching  any  right  or  interest  they 
had  before  the  surrender)  the  estate  surrendered  hath  in  consideration 
of  law  a  continuance."  This  doctrine  has  been  fully  adopted  and  acted 
on  in  modern  cases,  —  as,  in  Pleasant  v.  Benson.,  14  East,  234;  Boe 
d.  Beaclon  v.  Pyke,  5  M.  &  Selw.  146 ;  Pike  v.  Eyre,  9  B.  &  C.  909, 
4   M.    &   R.    6*61.     AndsQQ  Ex  parte  Bentley,2   M.   D.  &  De  Gex, 

591. 

The  question  is  thus  reduced  to  the  inquiry  whether  the  mortgagee's 
right  to  sever  the  fixtures  from  the  freehold  is  a  "right  or  interest" 
within  the  meaning  of  this  rule  of  law.  And  we  are  of  opinion  that  it 
is.  Certainly  it  is  an  interest  of  a  peculiar  nature,  in  many  respects 
rather  partaking  of  the  character  of  a  chattel  than  of  an  interest  in 
real  estate.  But  we  think  that  it  is  so  far  connected  with  the  land  that 
it  may  be  considered  a  right  or  interest  in  it,  which  if  the  tenant  grants 
away,  he  shall  not  be  allowed  to  defeat  his  grant  by  a  subsequent 
voluntary  act  of  surrender. 

We  are,  therefore,  of  opinion  that  the  plaintiff's  may  maintain  an 
action  against  the  defendant  for  preventing  them  from  exercising  their 
right  to  sever,  and  may  in  such  action  recover  the  value  of  the  fixtures 
as  severed.  Ride  absolute} 

1  See  Saint  v.  Pilley,  L.  R.  10  Ex.  137  ;  Moss  v.  James,  37  L.  T.  (N.  S.)  715  ;  88  ib. 
695.     But  see  Talbot  v.  Whipple,  14  Allen,  177  ;  Free  v.  Stuart,  39  Neb.  220. 
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PUGH  V.  ARTON. 
Chancery.     Before  Malins,  V.   C.     1869. 

[Reported  L.  R.  8  Eq.  626.] 

On  the  17th  of  February,  1865,  the  plaintiff,  Edmund  Lechmere 
Pugh,  a  solicitor,  demised  to  Jolin  Vaughan  a  dwelling-house,  shop, 
and  other  premises  in  the  city  of  Worcester,  from  the  25th  of  March 
then  next,  for  the  term  of  seven  years,  at  the  yearly  rent  of  £150, 
payable  quarterly,  subject  to  a  proviso  that  in  case  J.  Vaughan  should 
become  bankrupt,  or  assign  his  estate  or  effects,  or  enter  into  any 
composition  for  the  payment  of  his  debts,  or  if  any  execution  should 
be  levied  on  his  goods  or  chattels,  or  if  he  should  not  from  time  to 
time  fulfil  all  the  covenants  and  agreements  therein  contained  which  on 
his  part  were  to  be  performed,  then,  and  in  any  of  the  said  cases,  it 
should  be  lawful  for  the  plaintiff,  his  heirs  or  assigns,  immediately,  or 
at  any  time  thereafter,  to  enter  into  and  upon  the  said  hereditaments 
thereby  demised,  and  the  same  to  repossess  and  enjoy  as  if  the  lease 
had  never  been  made. 

At  the  date  of  the  lease  there  were  upon  the  demised  premises  divers 
tenant's  fixtures,  and  the  greater  part  thereof  still  remained  on  the 
premises,  but  some  had  been  removed,  and  others,  of  a  like  nature, 
substituted  in  tlieir  stead,  and  such  fixtures  still  remained  on  the  prem- 
ises, and  John  Vaughan  had  aflSxed  to  the  freehold  of  the  premises 
certain  other  fixtures  which  were  removable  by  the  tenant. 

On  the  10th  of  May,  1867,  John  Vaughan  executed  a  deed  of  ar- 
rangement with  his  creditors,  in  consequence  of  which  the  plaintiff  was 
entitled  to  determine  the  tenancy,  and  to  re-enter  upon  the  premises, 
but,  at  the  earnest  entreaty  of  John  Vaughan,  the  plaintiff  consented 
to  allow  him  to  continue  to  occcup}'  such  premises  as  a  yearlj-  tenant, 
but  upon  all  the  terms  and  conditions  of  the  lease,  and  he  had  accord- 
ingly continued  in  the  occupation  of  the  premises,  and  had  paid  the 
rent  up  to  the  25th  of  December,   1868. 

On  the  11th  of  March,  1869,  the  plaintiff  discovered  that  J.  Vaughan 
had,  on  the  2d  of  the  said  month,  executed  a  deed  conveying  all  his 
estate  and  effects  to  the  defendant  George  Arton  absolutely,  to  be 
applied  and  administered  for  the  benefit  of  his  creditors,  as  if  he  had 
been  duly  adjudicated  a  bankrupt,  and  the  said  deed  was  registered  on 
the  said  11th  of  March.  The  defendant,  in  exercise  of  the  powers 
given  him  by  the  said  deed,  h;id  advertised  for  sale,  by  auction,  all  the 
stock-in-trade  of  John  Vaughan,  and  his  shop  fixtures,  and  all  other 
fixtures  which  were  on  the  premises  previous  to  the  11th  of  March; 
and  the  plaintiff  served  a  notice  upon  the  defendant,  on  the  12th  of 
March,  1869,  stating  that  such  fixtures  belonged  to  him,  and  that,  as 
the  term  and  interest  of  John  Vaughan  in  the  premises  had  been  for- 
feited by  breach  of  the  conditions  of  his  lease,  the  plaintiff  claimed  the 
possession  of  the  premises,  and  all  the  fixtures. 
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On  the  14th  of  March  the  plaintiff  put  a  man  into  possession  of  the 
demised  premises,  where  the  fixtures  still  remained,  whom  the  defend- 
ant afterwards  forcibly  ejected.  The  plaintiff  thereupon  filed  his  bill 
pra3'ing  for  an  injunction  to  restrain  the  sale  or  removal  from  the 
demised  premises  of  an}"  of  the  shop  fixtures,  gas  fittings,  or  other  fix- 
tures which  were  in,  upon,  or  affixed  to  the  messuage  and  premises  at 
the  time  when  J.  Vaughan  entered  upon  and  became  tenant  thereof, 
or  all  or  any  of  such  fixtures  attached  to  the  freehold  of  the  premises 
since  J.  Vaughan  became  the  lessee  or  tenant  thereof 

Mr.   Glasse,  Q.  C,  and  Mr.  Elderton^  for  the  plaintiff. 

Mr.  Pearson^  Q.  C,  and  Mr.  Hadley,  for  the  defendant. 

Sir  R.  Malins,  V.  C.  The  question  in  this  case  arises  between 
landlord  and  tenant.  Under  the  lease  of  February-,  1865,  a  house  was 
demised  by  the  plaintiff  to  John  Vaughan  for  a  term  of  3'ears  which, 
according  to  its  duration,  has  not  3'et  expired  ;  but  that  lease  con- 
tained a  covenant  or  proviso  that  if  the  tenant  did  certain  acts,  amongst 
which  was  making  an  assignment  for  the  benefit  of  his  creditors,  the 
landlord  should  have  a  right  to  re-enter ;  that  is,  in  fact,  the  same 
thing  as  a  forfeiture  at  the  option  of  the  landlord,  not  of  course  abso- 
lute, but  at  the  landlord's  option,  so  that  the  lease  was  in  that  way 
voidable,  not  void,  on  the  happening  of  an}'  of  the  specified  events. 
On  the  2d  of  March,  1869,  Vaughan  made  an  assignment  for  the 
benefit  oi*  his  creditors,  which,  without  doubt,  amounted  to  an  act 
of  bankruptcy,  and  was  a  forfeiture  of  the  lease  upon  the  re-entry 
of  the  landlord.  The  fact  did  not  become  known  to  the  plaintiff  until 
the  llth  of  March,  and  on  the  12th,  the  deed  having  been  registered 
under  the  Act  of  Parliament,  he  gave  notice  to  Vaughan  that  he  in- 
tended to  treat  the  lease  as  forfeited,  but  he  did  not  enter  until  the 
14th,  and  on  that  day,  having  a  right  to  determine  the  lease,  he  did 
so  b}'  entering  and  revesting  the  estate  in  himself.  Vaughan  carried 
on  the  business  of  a  bookseller,  and  there  were  certain  fixtures  in  the 
house  admitted  on  both  sides  to  be  tenant's  fixtures,  that  is,  things 
which,  although  fastened  to  the  freehold  in  a  certain  sense,  the  tenant 
had  still  a  right  to  remove  during  the  continuance  of  the  tenancy  or 
lease.  If,  therefore,  the  lease  was  not  forfeited,  the  tenant  would  still 
have  that  right,  because  the  law  is  clear  that  where  fixtures  are  put  in 
b}-  the  tenant  he  has  a  rigiit  at  any  time  during  the  continuance  of  the 
lease  to  remove  them  ;  but  it  is  equally  clear  that  if  he  omits  during 
the  lease  to  do  so,  after  its  expiration  it  is  too  late  for  him  to  remove 
the  fixtures  without  the  consent  of  the  landlord.  I  was  surprised  to 
hear  it  argued  that  there  were  any  doubts  on  this  point,  after  Lyde  v. 
Russell^  1  B.  &  Ad.  394,  decided  by  the  Court  of  Queen's  Bench. 
That  was  a  case  of  bells,  which  were  affixed  to  the  freehold,  but  which 
the  tenant  had  an  unquestionable  right  to  remove  during  the  tenanc}', 
and  the  plaintiff  having  fixed  them  in  his  house  allowed  his  tenanc}'  to 
expire,  and  the  landlord  afterwards  severed  them  from  the  house. 
The  tenant  then  brought  an  act  of  trover  for  them,  and  the  question 
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was,  whether  he  was  entitled  to  recover  them,  and  Lord  Tenterden 
and  the  Court  there  held  that  the  property  in  the  fixtures,  which  would 
have  been  in  the  tenant  during  the  term,  was  vested  in  the  landlord 
after  its  determination,  and  the  plaintiff  iailed  in  the  action.  A  great 
many  cases  have  been  cited,  most  of  which  are  collected  in  Woodfall's 
Landlord  and  Tenant,  p.  535,  where  it  is  laid  down  that  when  a  lease 
expires  by  lapse  or  forfeiture  by  the  act  of  tlie  tenant  (the  right  being 
the  same  in  either  case),  if  the  tenant  does  not  remove  tlie  fixtures 
during  the  continuance  of  the  lease,  or  during  the  period  whilst  he  re- 
mains in  lawful  possession,  it  is  too  late  for  him  to  do  so  after  the 
landlord  has  entered  for  forfeiture.  On  the  other  side  two  cases  were 
rehed  upon,  Stan sf eld  y.  Mayor  of  Portsmouth,  4  C.  B.  (N.  S.)  120, 
and  Sumner  v.  Bromxlov^  34  L,  J.  (Q.  B.)  130,  both  of  which  proceed 
upon  the  footing  of  there  being  a  covenant  that  certain  things  should 
remain  and  certain  things  be  removed.  If  those  cases  had  been  ap- 
plicable to  the  jjresent,  I  should  have  held,  in  accordance  with  them, 
that  the  tenant  must  have  a  reasonable  time  after  the  expiration  by 
forfeiture  or  otherwise  of  the  lease  ;  but  all  that  they  decide  is,  that 
where  there  is  an  express  contract  that  the  tenant  shall  have  a  right  to 
remove  fixtures,  that  does  not  mean  that  the  moment  the  term  ends  or 
is  forfeited  he  loses  his  right,  but  that  he  must  have  a  reasonable  time 
after  the  lease  determines.  Those  cases,  therefore,  do  not  var}'  the 
old  law  on  the  important  principle  involved  in  this  case,  nor  do  I  think 
that  it  has  been  varied.  Although  I  was  told  that  the  rule  had  been 
greatly  relaxed,  I  do  not  find  it  so,  but  only,  that  where  there  is  an  ex- 
press contract  between  the  parties  the  Court  will  put  a  reasonable  con- 
struction upon  it,  and  allow  a  tenant  a  reasonable  time  ;  in  the  absence 
of  such  contract  there  is  no  such  right.  I  intend  to  act,  therefore,  on 
the  law  as  I  find  it,  and  as  I  think  it  is,  namely,  that  unless  the  tenant 
protects  himself  b}'  a  contract  giving  him  a  right  to  take  away  the 
fixtures  after  the  expiration  of  the  term,  either  by  lapse  of  time  or  his 
own  act,  he  cannot  do  so.  There  is  one  case  wliere  there  was  a  con- 
tract, and  the  landlord  determined  the  lease  at  vvill ;  there,  of  course,  it 
would  have  been  monstrous  to  give  him  the  right  to  the  fixtures,  and 
the  lessee  was  held  entitled  after  that  determination  of  the  lease.  In 
this  case  I  think  the  plaintiff  is  entitled  to  those  fixtures  which  come 
under  the  description  of  tenant's  fixtures  not  removed  during  the  con- 
tinuance of  the  lease,  there  being  no  special  contract.  At  the  same 
time  I  think  this  suit  a  most  unconscionable  and  ungracious  one,  and  I 
shall  not  give  the  plaintiff  any  .costs,  although,  as  a  general  rule,  the 
costs  follow  the  result.  It  appears  that  money  was  expended  in  put- 
ting up  these  trade  fixtures,  and  as  a  professional  man  the  plaintiff 
ought  not  to  have  instituted  this  suit.^ 

1  See  Ex  parte  Stephens,  7  Ch.  D.  127  ;  Ex  parte  Brook,  10  Ch.  D.  100  ;  3forei/  v. 
Hoyt,  62  Conn.  542. 

"  The  ground  upon  which  a  tenant's  right  to  remove  his  fixtures  has  been  lim- 
ited during  the  continuance  of  his  term,  rests  upon  tlie  doctrine  that  if  he  neglected 
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Queen's  Bench  Division.     1885. 

[Reported  15  Q.  B.  D.  218  ] 

Special  case,  from  which  the  following  facts  appeared :  — 

B}-  an  indenture  of  mortgage  dated  tlie  1st  of  Ma}-,  1878,  made  be- 
tween Henry  Bennett  of  the  one  part,  and  the  defendant  of  the  other 
part,  a  messuage  therein  described  was  granted  and  released  by  the  said 
Henr}-  Bennett  to  the  defendant,  to  secure  repa^'ment  of  500/.  with  in- 
terest at  5  per  cent  per  annum. 

The  premises  were  then  occupied  b}'  one  Snuth,  as  tenant,  who  car- 
ried on  therein  the  trade  of  a  grocer,  and  had  placed  on  the  ground 
floor  the  ordinary  fixtures  used  b}'  grocers.  In  September,  1881, 
Snuth  determined  his  tenancy  and  removed  his  fixtures. 

In  September,  1881,  Heniy  Bennett,  the  mortgagor,  died,  and  the 
equit}-  of  redemption  passed  by  his  will,  and  ultimately  b}-  sales  and 
various  mesne  assignments  became  vested  in  six  different  persons  as 
tenants  in  common.  These  tenants  in  common  had  entered  into  no 
covenant  to  pay  the  mortgage  debt  of  500/. 

In  March,  1883,  James  Hunt  became  yearly  tenant  of  the  premises 
to  the  six  tenants  in  common,  and,  on  entering  into  possession,  placed 
in  the  shop  certain  counters,  shelves,  partitions  of  wood  and  glass,  gas 
pipes  and  burners,  bells,  and  window  blinds  for  the  pur^DOse  of  carry- 
ing on  the  trade  of  a  draper  and  haberdasher. 

In  June,  1883,  James  Hunt  bought  an  undivided  sixth  part  or  share 
of  the  premises  from  one  of  the  tenants  in  common,  and  the  undivided 
sixth  part  or  share  was  conve3'ed  to  Hunt,  subject  as  to  the  entiret}'  to 
the  mortgage  for  500/.,  but  he  entered  into  no  covenant  for  paj'ment 
off  of  the  mortgage  debt. 

In  August,  1883,  Hunt  mortgaged  in  fee  the  undivided  sixth  part  of 
the  equit}"  of  redemption,  together  with  the  fixtures  then  in  and  upon 
the  premises,  to  the  plaintiff. 

The  defendant  never  recognized  or  adopted  the  tenancv  of  Hunt, 
and  in  July,  1884,  under  the  power  of  sale  contained  in  his  mortgage 
deed,  he  sold  and  convcA'ed  the  premises  to  a  purchaser  together  with 
the  trade  fixtures  placed  in  the  shop  by  Hunt  in  March,  1883. 

It  was  admitted  that  the  fixtures  as  between  all  parties  should  be 

to  avail  liimself  of  liis  right  within  this  period,  the  law  presumed  that  he  voluntarily 
relinquished  his  claim  in  favor  of  tlie  landlord.  This  presumption  cannot  arise 
where  the  term  being  uncertain  in  its  continuance,  may  be  terminated  suddenly 
and  without  previous  notice.  To  apply  it  to  a  party  in  possession  under  a  license 
revocable  at  pleasure,  would  be  manifestly  unjust  and  without  reason.  It  would 
be  allowing  a  party,  without  any  fault  of  his  own,  or  any  opportunity  of  removal, 
to  be  deprived  of  his  property  at  the  mere  will  and  caprice  of  anotlier."  Bkent,  J.,  in 
Northern  Central  Rj.  Co.  v.  Canton  Co.,  30  Md.  347,  355. 
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taken  at  100/.;  that  they  were  trade  fixtures;  that  the}'  could  be 
moved  without  injurj-  to  the  fee  ;  that  the  plaintiff  demanded  them 
from  the  defendant  before  the  sale  and  before  Hunt  gave  up  possession 
of  the  premises,  and  that  the  sale  of  the  fee  and  the  fixtures  only  real- 
ized enough  to  satisfy  the  mortgage  to  the  defendant. 

The  question  for  the  opinion  of  the  Court  was  whether  the  plaintiff 
was  entitled  under  the  circumstances  to  recover  the  value  of  the 
fixtures. 

Thome,  for  the  plaintiff. 

T.  J.  Bullen,  for  the  defendant. 

Pollock,  B.  I  have  no  doubt  the  plaintiff  is  entitled  to  judgment. 
Between  the  mortgagor  and  mortgagee  no  doubt,  unless  there  is  some 
express  reservation,  all  that  is  on  the  land  fixed  to  the  freehold,  passes 
under  a  mortgage  of  the  freehold  to  the  mortgagee.  That  was  the 
only  point  decided  in  Meux  v.  Jacobs^  Law  Rep.  7  H.  L.  481.  The 
question  of  the  right  of  a  tenant  was  not  raised.  Then  there  are  the 
cases  of  Ex  parte  Cotton,  2  M.  D.  &  De  G.  725,  and  Cullwick  v, 
Swindell,  Law  Rep.  3  Eq.  249,  in  which  the  parties  on  the  one  side  were 
partners.  It  was  argued  that  a  person  who  carries  on  business  with 
another  on  premises  which  have  been  mortgaged  by  the  latter,  ought 
to  be  entitled  to  the  trade  fixtures.  The  answer  to  this  contention  was 
that  it  is  not  possible  in  law  to  say  that  the  fixtures  belong  to  one 
partner  more  than  to  the  other,  and  consequently  they  belong  as  much 
to  the  partner  who  is  mortgagor  as  to  the  one  who  is  a  stranger  to  the 
mortgage.  It  is  clear,  then,  that  as  they  are  the  property  of  the  mort- 
gagor, they  pass  under  the  mortgage.  The  present  case  is  quite  differ- 
ent, and  does  not  depend  merely  on  the  position  and  relation  of  the 
parties,  but  on  the  character  of  the  things.  In  Lawton  v.  Salmon,  in 
note  to  Fitzherhert  v.  Shaw,  1  H.  Bl.  258,  Lord  Mansfield  said, 
"  All  the  old  cases,  some  of  which  agree  in  the  Year  Books  and 
Brooke's  Abridgment,  agree,  that  whatever  is  connected  with  the  free- 
hold, as  wainscot,  furnaces,  pictures  fixed  to  the  wainscot,  even  though 
put  up  by  the  tenant,  belong  to  the  heir.  But  there  has  been  a  relaxa- 
tion of  the  strict  rule  in  that  species  of  cases,  for  the  benefit  of  trade, 
between  landlord  and  tenant,  that  man}'  things  may  now  be  taken 
away  which  could  not  be  formerly,  such  as  erections  for  carrying  on 
any  trade,  marble  chimney  pieces,  and  the  like,  when  put  up  by  the 
tenant."  The  case  we  have  to  consider  is  one  in  which  the  goods  are 
not  strictly  speaking  the  property  of  a  tenant,  but  belong  to  some  one 
who  has  come  in  under  an  agreement  of  tenancy  with  the  mortgagor  of 
the  premises,  and  not  under  any  agreement  with  the  mortgagee. 
Hunt,  when  he  entered  on  the  premises,  believed  he  was  entitled  to 
consider  himself  the  tenant,  and,  in  my  opinion,  whatever  he  brouglit 
on  as  trade  fixtures  comes  within  the  spirit  of  the  rule  laid  down  by 
Lord  Mansfield,  and  adopted  in  many  other  cases.  I  tliink,  therefoic, 
that  Hunt  would  have  been  entitled  to  remove  these  fixtures  and  that 
consequently  the  plaintiff  is  entitled  to  judgment. 
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Manisty,  J.  T  am  of  the  same  opinion.  When  the  mortgage  was 
executed  in  May,  1878,  the  premises  were  in  the  occupation  of  a  ten- 
ant, and  at  the  expiration  of  bis  tenancy  he  had  a  right  to  remove,  and 
did  remove,  his  trade  fixtures.  The  mortgagee  after  tliis  allowed  the 
mortgagor  to  remain  in  possession  and  deal  with  the  property.  Now 
if  the  defendant  had  taken  possession  and  let  to  Hunt,  and  Hunt  had 
brought  trade  fixtures  on  to  the  premises,  he  would  have  been  entitled 
to  remove  them  when  his  tenancy  terminated.  I  cannot  see  why  a 
mortgagee  should  be  in  a  better  position  in  this  respect  when  he  per- 
mits  the  mortgagor  to  deal  with  the  property  and  let  in  a  tenant.  I 
think  he  must  be  taken  to  have  known  of  the  letting  to  Hunt,  and  to 
have  acquiesced  in  it,  and  consequently  he  would  not  have  been  able  to 
prevent  Hunt  from  removing  the  fixtures.     There  must,  therefore,  be 

judgment  for  the  plaintiff. 

Judgmejit  for  the  plaintiff } 


WHITE   V.    ARNDT. 
Supreme  Court  of  Pennsylvania.     1836. 

{Reported  1  Whart.  91.] 

Writ  of  error  to  the  Court  of  Common  Pleas  of  Northampton  county, 
to  remove  the  record  of  an  action  in  which  Abraham  Arndt  was  plaintiff, 
and  William  White,  defendant. 

The  material  facts  appeared  to  be  as  follows :  Jacob  Arndt  devised 
to  his  wife  for  tlie  term  of  her  life,  a  brick  store,  a  stone  house,  and  two 
lots  of  ground,  in  the  borough  of  Easton,  with  remainder  in  fee  to  Abra- 
ham Arndt,  the  plaintiff.  The  widow  afterwards  married  William  A. 
Lloyd,  who,  with  his  wife,  demised  the  premises  to  William  White,  for 
the  term  of  three  years,  from  the  1st  day  of  July,  1829,  at  the  rent  of 
300  dollars  per  annum,  Mrs.  Lloyd,  the  tenant  for  life,  died  about  the 
25th  December,  1829.  White,  the  defendant,  continued  to  occupy  the 
premises,  and  paid  rent  quarterly,  to  the  plaintiff,  until  the  1st  of 
April,  1832.  The  premises  were  sold  by  the  plaintiff  at  public  sale,  on 
the  23d  of  February,  1832. 

The  present  action  was  originally  instituted  before  a  justice  of  the 
peace,  to  recover  the  sum  of  seventy-five  dollars,  being  one  quarter's 
rent  of  the  premises  due  on  the  1st  of  April,  1832.  After  hearing,  the 
justice  rendered  judgment  for  the  full  amount  of  the  plaintiff's  demand. 
Tlie  defendant  having  appealed  to  the  Court  of  Common  Pleas,  the  de- 
fendant declared  in  assanijysit  ;  and  issue  having  been  joined  on  the  plea 

1  Merchants'  Nat.  Bank  v.  Stanton,  55  Minn.  2U;  Pioneer  Savgs.  Co.  v.  Fuller, 
57  Minn.  60;  Paine  v.  McDowell,  71  Vt.  28;  Belvin  v.  Raleir/h  Paper  Co.,  12-3  N.  C. 
138,  ace.  But  see  Wutkins  v.  Land  Securitf/  Co.,  W.  N.  (1885)  211;  Meagher  v. 
Hajes,  152  Mass.  228;  Ekstrom  v.  Hall,  90  Me.  186. 
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of  non  assumj)sit,  the  cause  came  on  for  trial  on  the  27tb  of  January, 
1835.  The  plaintiff  having  proved  the  occupation  of  the  premises  by 
the  defendant,  during  the  term  of  three  months,  and  the  amount  paid 
by  him  for  the  preceding  quarters,  the  defendant  offered  to  prove,  in 
substance,  that  with  the  knowledge  and  approbation  of  Mr.  and  Mrs. 
Lloyd,  he  had  erected  upon  the  lot  of  ground,  a  frame  stable,  and  two 
frame  shops,  and  had  made  other  improvements  of  the  property  ;  that 
it  was  agreed  between  them  (the  said  Lloyd  and  wife,  and  White)  tbat 
White  was  to  have  the  liberty  of  selling  or  removing  the  stable,  and 
that  the  shops  were  to  be  taken  by  the  owners  of  the  lots  at  a  valuation, 
or  if  a  valuation  could  not  be  agreed  upon,  that  he  was  to  have  the 
privilege  of  removing  the  materials  :  That  when  the  premises  were  put 
up  at  public  sale,  he  requested  the  crier,  by  a  written  paper,  to  give 
notice  of  his  claim,  but  the  plaintiff's  agent  refused  to  permit  the  notice 
to  be  read:  That  the  purchaser  took  posession  of  these  buildings,  with 
the  other  parts  of  the  property-,  and  still  retains  them. 

The  plaintiff's  counsel  objected  to  this  evidence,  and  the  court  refused 
to  receive  it ;  upon  which  a  bill  of  exceptions  was  tendered  ;  and  the 
jury  having  found  for  the  plaintiff,  the  record  was  removed  to  this 
court. 

The  onl^-  question  argued  was  the  admissibility  of  the  evidence  in  the 
court  below. 

3I)\  Brooke,  for  the  plaintiff  in  error. 

Jlr.  Porter^  for  the  defendant  in  error. 

Rogers,  J.  It  is  a  general  rule  of  the  common  law,  that  whatever 
is  annexed  to  the  inheritance  during  the  tenanc}',  becomes  so  much  a 
part  of  it,  that  it  cannot  be  removed  bj-  the  tenant,  although  the  im- 
provements may  have  been  made  at  his  own  expense.  As  in  Warner 
v.  Fleetwood,  4  Rep.  63,  glass  put  in  b}'  the  tenant,  or  wainscot  fast- 
ened by  nails,  was  held  part  of  the  inheritance.  To  this  rule  there  are 
certain  exceptions,  nearly  as  old  as  the  rule  itself,  as  between  landlord 
and  tenant,  that  whatever  buildings  or  other  fixtures  are  erected  for  the 
purpose  of  carrying  on  trade  or  manufactures,  may  be  removed  b}'  the 
tenant  during  the  term.  The  cases  upon  this  subject  are  collected  by 
Lord  Ellenborough,  in  Elwes  v.  Maw,  3  East,  38  ;  and  by  Mr.  Justice 
Story,  in  Van  Ness  v.  Pacard,  2  Peters'  Rep.  145.  As  to  sub- 
stantial improvements,  they  are  usually  made  a  consideration  for  ex- 
tending the  term  of  the  lease  ;  or  some  collateral  agreement  is  made,  so 
as  to  allow  of  some  compensation  to  the  tenant.  The  latter  was  the 
course  adopted  by  the  partjies  to  this  contract.  The  tenant,  While, 
erected  on  the  premises  sever.il  improvements,  among  which  was  a 
stable,  and  two  shops,  which,  it  is  said,  greatly  enhanced  the  value.  It 
was  agreed  at  or  about  the  time  of  the  erection  of  these  improvements, 
between  White  and  Mr.  and  Mrs.  Lloyd,  who  had  an  estate  for  lilV, 
that  White  was  to  have  the  liberty  of  selling  or  removing  the  stable, 
and  that  the  barber's  shop,  and  other  small  buildings  erected  by  hi:a 
were  to  be  taken  at  a  valuation;  and  that  if  a  valuation  should  not  be 

37 
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aoreed  on,  White  was  to  have  tlie  privilege  of  removing  the  materials  of 
the  shops.  As  between  the  parties  to  tliis  contract,  this  agreement  was 
a  o-ood  consideration  ;  and  any  violation  of  it  on  the  part  of  Lloyd,  would 
have  subjected  him  to  an  action.  And  I  am  incUned  to  believe,  on  the 
authority  of  Va7i  Ness  v.  Pacard,  that  if  the  estate  of  Lloyd  had  con- 
tinued until  the  end  of  the  term,  White  would  have  had  a  riglit  to 
remove  the  buildings  from  the  premises,  without  the  consent  of  the 
owner  of  the  remainder,  notwithstanding  the  general  principle,  that 
whatever  is  annexed  to  the  freehold,  becomes  part  of  it,  and  cannot 
afterwards  be  removed,  except  by  him  who  is  entitled  to  the  inherit- 
ance. The  exception  in  favor  of  trade,  which  is  founded  on  public 
policy,  and  intended  to  encourage  manufactures  and  the  improvements 
of  the  country,  may  well  apply  to  this  case  ;  for  the  question  does  not 
depend,  upon  the  size  or  form  of  the  house,  or  the  manner  in  which  it 
is  built ;  but  the  only  inquiry  always  is,  whether  it  was  intended  for 
purposes  of  trade  or  not ;  and  I  cannot  believe  that  the  nature  of  the 
business,  whether  agricultural  or  mercantile,  can  make  any  difference. 
But  while  these  principles  are  conceded,  I  am  unwilling  to  extend  them 
beyond  the  duration  of  the  estate  which  the  tenant  for  life  has  in  the 
premises,  so  as  to  subject  the  owner  of  the  fee  to  payment  for  the  build- 
ino-s,  or  to  compel  him  to  allow  them  to  be  removed.  In  the  case  at 
bar,  Lloyd's  interest  was  in  right  of  his  wife,  who  had  a  life  estate. 
On  her  death,  the  interest  in  possession  vested  in  Arndt,  the  owner  of 
the  remainder  in  fee. 

The  death  of  Mrs.  Lloyd  put  an  end  to  White's  lease.  Now,  there 
is  no  principle  better  established  by  authority  than  that,  even  as  be- 
tween landlord  and  tenant,  fixtures  must  be  removed  during  the  term. 
After  the  term  they  become  inseparable  from  the  freehold,  and  can 
neither  be  removed"  by  the  tenant,  nor  recovered  by  him  as  personal 
chattels,  by  an  action  of  trover,  or  for  goods  sold  and  delivered.  1  Atk. 
477,  Ex  parte  Quincy  ;  3  Atk.  13,  Laioton  v.  Lawton,  and  the  note  ; 
2  Peters'  R.  ;  Lord  Dudley  v.  Lord  Ward^  A.m\)\.  113  ;  Co.  Lit.  53  a ; 
Brooke,  Waste,  104,  142;  Cooper's  Case,  Moore,  177;  Day  v.  Bls- 
bitch,  Cro.  E.  374  ;  Lord  Derby  v.  Asquith,  Hob.  234 ;  4  Term  Rep. 
745  ;  7  Term  Rep.  157. 

It  has  been  contended  by  the  counsel  for  the  plaintiff  in  error,  that 
the  tenant  for  life  can  bind  the  remainder-man  by  contract,  so  as  to  com- 
pel him  either  to  pay  for  improvements  which  enhance  the  value  of  the 
property,  or  to  permit  them  to  be  removed  when  it  can  be  done  without 
injury  to  the  inheritance.  For  this  position  they  rely  on  Whiting  v. 
Brastow,  4  Pickering,  310,  in  which  it  is  ruled,  that  a  tenant  for 
life,  years,  or  at  will,  may  at  the  determination  of  his  estate  remove 
such  erections,  &c.,  as  were  placed  on  the  premises  by  himself,  the  re- 
moval of  which  will  not  injure  the  freehold,  or  put  the  premises  in 
a  worse  plight  than  when  he  entered.  In  Whiting  v.  Brastow,  the 
tenant  removed  a  padlock  used  for  securing  a  binn  house,  and  mov- 
able boards  fitted  and  used  for  putting  up  corn  in  binns.     That  was  a 
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case  between  landlord  and  tenant,  and  not  between  tenant  for  life  and 
the  remainder-man ;  the  rnle  being  that,  as  between  the  latter,  in  ques- 
tions respecting  the  right  to  what  are  ordinarily-  called  fixtures,  as  be- 
tween tenant  for  life  or  in  tail  and  the  remainder-man  or  reversioner, 
the  law  is  considered  more  favorable  than  between  landlord  and  tenant. 
It  is  construed  most  strictly  between  the  executor  and  heir,  in  favor  of 
the  latter;  more  liberally  between  tenant  for  life  or  in  tail  and  the  re- 
mainder-man, or  reversioner,  in  favor  of  the  former ;  and  with  much 
greater  latitude  between  landlord  and  tenant,  in  favor  of  the  tenant. 
A  distinction  arises,  also,  between  the  cases,  from  the  nature  of  im- 
provements. In  Whiting  v.  Brastow,  the  court  treated  the  improve- 
ments as  personal  chattels  ;  but  this  cannot  be  said  of  these  erections 
which  are  of  a  permanent  substantial  kind,  and  which  sureh-  would  not 
have  gone  to  the  executors  of  Mrs.  Lloyd,  if  the  buildings  had  been 
erected  by  her.  It  would  have  been  waste  in  the  tenant  to  have  re- 
moved them  ;  for  it  is  in  general  true,  that  when  a  lessee  having  an- 
nexed an^'thing  to  the  freehold,  during  his  term,  afterwards  takes  it 
away,  it  is  waste.     Co.  Lit.  53  ;  Moore,  177 ;  4  Co.  64  ;  Hob.  234. 

Doty  V.  Gorham,  5  Pickering,  487,  merel}-  decides  that  a  shop 
placed  on  the  lands  of  the  plaintiff,  with  his  permission  ^  was  a  chattel, 
and  as  such  may  be  sold,  on  an  execution  against  the  owner,  and  that 
the  purchaser  has  a  right  to  enter  on  the  land  and  remove  the  shop. 
This  principle  it  is  not  necessary  to  controvert,  as  the  application  of  it 
is  not  perceived. 

It  must  be  remarked,  that  the  agreement  does  not  purport  to  bind 
Arndt,  the  owner  of  the  remainder  in  fee,  and  seems  to  have  been  made 
under  the  belief  and  with  the  wish,  that  tlie  life  interest  would  last  as 
long  as  the  lease,  which  was  but  for  three  years.  But  if  the  intention 
were  to  bind  him,  the  objection  arises,  that  it  is  not  competent  for  them 
to  make  an  agreement,  to  affect  the  inheritance.  On  the  falling  in  of 
the  particular  estate,  the  remainder-man  or  reversioner  is  entitled  to  all 
the  improvements,  which  the  law  denominates  fixtures,  without  regard 
to  the  manner  they  are  constructed,  the  persons  who  ma}'  have  erected 
them,  or  whether  they  may  contribute  to  enhance  the  value  of  the  prop- 
erty* or  not.  If  the  tenant  for  life,  or  the  person  with  whom  he  con- 
tracts, wishes  to  avoid  the  consequences,  the  improvements  must  be 
removed  during  the  continuance  of  the  first  estate  ;  or  the  assent  of  the 
remainder-man,  or  reversioner,  must  be  obtained.  There  is  nothing  wjiich 
shows  anj'  assent  to  the  agreement  by  Arndt.  The  deposition  of  Lloyd 
proves  nothing  further  than  that  the  rent  was  made  known  to  Arndt, 
and  that  he  made  no  objection  against  White  being  the  tenant  for  the 
remainder  of  the  lease.  But  not  a  word  was  said,  so  far  as  appears, 
about  this  agreement.  It  is  in  general  true,  that  where  there  is  a  lease, 
for  years,  and  by  consent  of  both  parties  the  tenant  continues  in  pos- 
session afterwards,  the  law  implies  a  tacit  renovation  of  the  contract 
But  that  principle  cannot  fairly  be  made  to  apply  to  this  case  ;  for  here, 
although  the  lease  terminated  at  the  death  of  Mrs.  Llo^-d,  and  the  ten- 
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ant  continued  in  possession  with  the  consent  of  Arndt,  yet  that  would 
bind  the  parties  to  nothing  more  than  what  came  within  the  terms  of 
the  lease.  It  would  not  include  the  case  of  a  colhiteral  agreement,  in- 
dependent of  the  lease  itself.  The  agreement  on  which  this  case  turns, 
was  a  collateral  agreement,  of  which  it  does  not  appear  that  Arndt  was 
in  any  manner  apprised,  or  to  which  there  is  not  the  slightest  evidence 
he  assented,  either  directly  or  by  necessary  implication. 

Judgment  affirmed.^ 
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Supreme  Judicial  Court  of  Massachusetts.     1878. 

[Reported  124  Mass.  571.] 

Contract  for  breach  of  a  covenant  contained  in  a  written  lease  given 
by  the  plaintiff  to  the  defendant,  by  which  the  lessee  agreed  "  to  quit 
and  deliver  up  the  premises  to  the  lessor  or  her  attorney  peaceably  and 
quietly  at  the  end  of  tlie  term,  in  as  good  order  and  condition  ...  as 
the  same  now  are."  The  breach  complained  of  was  tlie  taking  down 
and  removal  of  a  fire-proof  safe  and  vault,  a  furnace  with  pipes  and 
flues,  and  certain  counters.  The  answer  contained  a  general  denial, 
and  alleged  that  the  defendant  owned  the  property  removed.  Trial  in 
this  court,  before  Ames,  J.,  who  reported  the  case  for  the  consideration 
of  the  full  court,  in  substance  as  follows  :  — 

The  plaintiff  and  one  Hyde  owned  the  premises  as  tenants  in  com- 
mon, and  by  a  lease  dated  January  1,  1861,  demised  them  to  the  Har- 
vard Bank  for  the  term  of  five  years,  at  the  rent  of  $300  a  year.  The 
lease  contained  a  clause  giving  to  the  lessee  the  privilege,  at  its  option, 
of  renewing  and  extending  its  enjoyment  of  the  premises  for  the  addi- 
tional term  of  five  3'ears  upon  the  same  terms;  and  the  lessee  agreed 
"  to  quit  and  deliver  up  the  premises  to  the  lessors  or  their  attorney, 
peaceably  and  quietly,  at  the  end  of  the  term,  in  as  good  order  and 
condition,  reasonable  use  and  wearing  thereof,  fire  and  other  unavoid- 
able casualties  excepted,  as  the  same  now  are  or  may  be  put  into  by 
the  said  lessors,"  "and  not  make  or  suffer  any  waste  thereof;"  "nor 
make  or  suflfer  to  be  made  any  alteration  therein,  but  with  the  approba- 
tion of  the  lessors  thereto  in  writing  having  been  first  obtained;"  and 
giving  the  lessors  the  right  to  enter  to  view  and  make  improvements, 
and  expel  the  lessee  if  it  should  fail  to  pay  the  rent  as  aforesaid,  or  to 
make  or  suffer  any  strip  or  waste  thereof 

The  lessee  thereupon  constructed  in  the  building  a  fire-proof  safe  or 
vault,  for  the  safe  keeping  of  money,  books,  and  securities  ;  also  a 
portable  furnace  in  the  basement,  with  the  necessary  pipes,  flues,  and 

1  See  Hq/lick  v.  Stober,  11  Oliio  St.  482. 
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registers  for  warming  its  rooms;  and  certain  counters.  The  premises 
were  occupied  by  the  lessee  as  its  banking  rooms. 

On  May  16,  1864,  the  lessee  was  organized  as  a  national  bank  under 
the  laws  of  the  United  States,  and  its  name  was  changed  to  the  First 
National  Bank  of  Cambridge,  but  there  was  no  other  change  of  its 
identity.  In  the  course  of  the  first  term,  a  partiti.ju  was  dulv  had 
between  Hyde  and  the  plaintiff,  by  virtue  of  wliich  the  i)laintiff  became 
the  sole  owner  of  the  premises.  Before  the  expiration  of  the  terra,  the 
defendant  elected  to  continue  to  hold  under  the  lease  for  the  five  addi- 
tional years,  and  a  new  lease  was  executed  between  the  parties  to  this 
action,  bearing  date  October  7,  1870,  granting  to  the  defendant  a  fur- 
ther term  of  five  years  from  January  1,  1871,  at  the  rent  of  $800  a  year. 
This  lease  contained  the  same  clauses  above  quoted  from  the  lease  of 
January  1,  1861,  and  the  following  additional  clause:  ''And  provided 
also,  that  in  case  the  premises,  or  anj-  part  thereof,  during  said  term, 
be  destroyed  or  damaged  b}'  fire  or  other  unavoidable  casualt}-,  so  that 
the  same  shall  be  thereby  rendered  unfit  for  use  and  habitation,  then, 
and  in  such  case,  the  rent  hereinbefore  reserved,  or  a  just  and  propor- 
tional part  thereof,  according  to  the  nature  and  extent  of  the  injuries 
sustained,  shall  be  suspended  or  abated  until  the  said  premises  shall 
"have  been  put  in  proper  condition  for  use  and  habitation  by  the  said 
lessor,  or  these  presents  shall  thereby  be  determined  and  ended,  at  the 
election  of  the  said  lessor  or  her  legal  representatives." 

On  or  about  November  5,  1875,  the  defendant,  having  concluded  to 
remove  its  business  to  another  building,  proceeded  to  lake  down  tlie 
vault,  and  remove  the  materials  of  which  it  was  composed,  and  also 
the  furnace,  pipes,  flues,  registers  and  counters  to  its  new  banking 
rooms,  contending  that  it  had  a  right  so  to  do. 

It  was  agreed  that  the  damage  done  by  this  proceeding  to  the  build- 
ing, if  the  property  so  removed  could  lawfully  be  considered  as  fixtures 
which  the  defendant,  as  an  outgoing  tenant,  had  a  right  to  remove, 
was  $75 ;  that  the  plaintiff  was  entitled,  at  all  events,  to  recover  that 
sum,  with  interest;  and  that  the  building  could  for  that  sura  be  restored 
to  the  same  good  order  and  condition  as  it  was  in  at  the  date  of  the 
first  lease.  The  jury  returned  a  verdict  for  the  plaintiff  for  875,  and 
the  judge  reported  the  case  for  the  consideration  of  the  full  court. 
If  the  plaintiff"  was  entitled  to  recover  a  greater  sum  than  the  amount 
of  the  verdict,  and  if  the  alleged  fixtures  were  removed  wrongfully  and 
in  violation  of  her  rights,  the  case  was  to  stand  for  trial ;  othei-^-ise, 
judgment  was  to  be  entered  on  the  verdict. 

S.  H.  Dudley^  for  the  plaintiff. 

J.   W.  Hammond,  for  the  defendant. 

Endicott,  J.  It  is  stated  in  the  report  that  the  Harvard  Bank,  soon 
after  taking  possession  of  the  premises  under  the  lease  of  Januar}'  1, 
1861,  put  in  a  counter,  a  portable  furnace  with  its  necessary  connec- 
tions, and  a  fire-proof  safe  or  vault,  for  the  removal  of  which,  in  1875, 
this  action  is  brought.     In  1864,  the  Harvard  Bank  was  organized  as 
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the  First  National  Bank  of  Cambridge.  No  question  is  made  that  all 
the  proceedings  were  according  to  law.  The  right  to  the  personal 
property-  of  the  old  banli  passed,  therefore,  to  tlie  defendant  upon  the 
execution  of  the  necessary  papers  and  the  approval  of  the  proper  offi- 
cers; no  other  assignment  was  necessary.  Atlantic  National  Bank 
V.  Harris,  118  Mass.  147,  151. 

The  right  of  the  defendant  to  occupy  the  premises  under  the  lease  to 
the  Harvard  Bank  for  five  years,  and  to  exercise  the  option  contained 
in  the  lease  to  hold  the  premises  for  five  years  more  at  the  same  rent, 
seems  to  have  been  conceded  by  the  lessors ;  for  the  defendant  con- 
tinued in  possession,  paying  rent  during  the  whole  term  of  ten  years 
contemplated  by  the  lease,  which  expired  January  1,  1871.  We  must 
assume  that  the  title,  not  merel}'  to  movable  chattels  upon  the  prem- 
ises, but  also  to  trade  fixtures  put  in  by  the  Harvard  Bank,  passed  to 
the  defendant,  as  the  plaintiff  does  not  deny  that  the  defendant  could 
have  removed  such  of  the  articles  as  are  trade  fixtures  at  any  time 
before  the  final  expiration  of  the  lease  on  January  1,  1871. 

In  October,  1870,  about  three  montiis  before  the  final  expiration  of 
the  term  of  the  old  lease,  the  plaintiff,  one  of  the  original  lessors,  who 
had  in  the  mean  time  acquired  the  whole  title  to  the  premises,  executed 
a  new  lease  to  the  defendant,  then  in  occupation,  for  a  much  higher 
rent,  containing  different  stipulations  from  those  in  the  old  lease,  par- 
ticularl}'  in  regard  to  abatement  of  rent  in  case  of  fire.  This  lease  was 
to  take  efll"ect  January-  1,  1871,  but  made  no  reference  to  the  existing 
lease,  or  to  the  removal  of  any  trade  fixtures  then  upon  the  premises. 
It  was  in  no  proper  sense  a  renewal  of  the  old  lease.  It  contained  the 
usual  covenants  on  the  part  of  the  lessee  to  quit  and  deliver  up  the 
premises  at  the  end  of  the  term  in  as  good  order  and  condition  "  as 
the  same  now  are."  Although  executed  before  the  expiration  of  the 
earlier  lease,  it  can  have  no  other  or  different  effect  than  if  given  on 
the  day  it  was  to  become  operative,  and  its  stipulations  and  conditions 
are  to  be  considered  as  if  made  on  that  da}'.  And  the  question  arises 
whether  the  acceptance  of  the  new  lease  and  occupation  under  it  on 
January  1,  1871,  was  equivalent  to  a  surrender  of  the  premises  to 
the  lessor  at  the  expiration  of  the  first  term.  If  it  did  amount  to  a 
surrender,  it  is  very  clear  that  the  defendant  could  not  afterwards 
recover  the  articles  alleged  to  be  trade  fixtures. 

The  general  rule  is  well  settled  that  trade  fixtures  become  annexed 
to  the  real  estate;  but  the  tenant  may  remove  them  during  his  term, 
and  if  he  fails  to  do  so,  he  cannot  afterwards  claim  them  against  the 
owner  of  the  land.  Poolers  Case,  1  Salk.  368  ;  Gaffield  v.  Ilapgood, 
17  Pick.  192;  Winslow  v.  Merchants'  Ins.  Co.,  4  Met.  306,  311; 
Shepard  v.  Spaulditig,  4  Met.  416;  Uliss  v.  Whitney,  9  Allen,  114, 
115,  and  cases  cited;  Talbot  v.  Whipple,  14  Allen,  177;  L>/de  v. 
Russell,  1  B.  &  Ad.  394  ;  Baron  Parke  in  Minshall  v.  Lloyd,  2  M.  & 
W.  450.  This  rule  always  applies  when  the  term  is  of  certain  dura- 
tion, as  under  a  lease  for  a  term  of  years,  which  contains  no  special 
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provisions  in  regard  to  fixtures.  But  where  the  term  is  uncertain,  or 
depends  upon  a  contingency,  as  where  a  part}-  is  in  as  tenant  for  life, 
or  at  will,  fixtures  ma}-  be  removed  within  a  reasonable  time  after  the 
tenancy  is  determined,  ^llis  v.  Paige,  1  Pick.  43,  49;  Doty  v.  Gor- 
itcwi,  0  Pick.  487,  490;  Martin  v.  Roe,  7  E.  &  B.  237.  See  also 
Whiting  v.  Brastoio,  4  Pick.  310,  311,  and  note. 

There  is  another  class  of  cases  which  forms  an  exception  to  the 
general  rule.  Where  a  lease  was  given  by  an  agent  without  sufficient 
authority  during  the  absence  of  the  owner,  and  was  terminated  b}'  the 
owner  on  his  return  from  abroad,  it  was  decided  by  this  court  that  the 
lessees  became  tenants  at  sufferance  and  could  remove  their  fixtures 
within  a  reasonable  time  after  such  termination.  Antoni  v.  Bdkiiap^ 
102  Mass.  193.  In  Penton  v.  Robart,  2  East,  88,  it  was  held  that  a 
tenant,  who  had  remained  in  possession  after  the  expiration  of  the 
term,  had  the  right  to  take  away  his  fixtures,  and  Lord  Kenyon  said, 
"  He  was  in  fact  still  in  possession  of  the  premises  at  the  time  the 
things  were  taken  away,  and  therefore  there  is  no  pretence  to  say  that 
he  had  abandoned  his  right  to  them."  In  Weetoti  v.  Woodcock^  7  M. 
&  "W.  14,  a  term  under  a  lease  had  been  forfeited  by  the  bankruptcy 
of  the  lessee,  and  the  lessor  entered  upon  the  assignees  to  enforce  the 
forfeiture,  and  it  was  held  that  they  might  have  a  reasonable  time  to 
remove  fixtures;  and  Baron  Alderson  said  that  "the  tenant's  right  to 
remove  fixtures  continues  during  his  original  term,  and  during  such 
further  period  of  possession  by  him,  as  he  holds  the  premises  under  a 
right  still  to  consider  himself  as  tenant."  Mr.  Justice  Willes,  com- 
menting on  these  last  two  cases,  in  Leader  v.  Homewood^  5  C.  B. 
(N.  8.)  546,  said :  ''  It  is  perhaps  not  eas}'  to  understand  fully  what  is 
the  exact  meaning  of  this  rule,  and  whether  or  not  it  justifies  a  tenant 
who  has  remained  in  possession  after  the  end  of  his  term,  and  so 
become  a  tenant  at  sufferance,  in  severing  the  fixtures  during  the  time 
he  continues  in  possession  as  such  tenant.  But  the  rule,  whatever  its 
exact  meaning  may  be,  is  plainly  inconsistent  with  the  argument  relied 
on  by  the  counsel  for  the  plaintiff  in  the  present  case,  viz.,  that  the 
right  of  the  tenant  continues  till  he  has  evinced  an  intention  to  aban- 
don his  right  to  the  fixtures."  In  Mackintosh  v.  Trotter,  3  M.  &  "W. 
184,  Baron  Parke,  after  stating  that  whatever  is  planted  in  the  soil 
belongs  to  the  soil,  remarked  ''  that  the  tenant  has  the  right  to  remove 
fixtures  of  this  nature  during  his  term,  or  during  what  mav,  for  this 
purpose,  be  considered  as  an  excrescence  on  the  term."  He  also  refers 
to  Mlnshall  v.  Lloyd,  2  M.  &  W.  450,  as  authority,  wherein  he  stated 
in  the  most  emphatic  manner  that  "the  right  of  a  tenant  is  onlv  to 
remove  during  his  terra  the  fixtures  he  maj'  have  put  up,  and  so  to 
make  them  cease  to  be  an}'  longer  fixtures."  It  is  clear  from  these 
cases  that  the  right  of  a  tenant,  in  possession  after  the  end  of  his  term, 
to  remove  fixtures  within  a  reasonable  time,  does  not  rest  merely  on  the 
fact  that  he  is  in  occupation,  or  has  not  evinced  an  intention  to  aban- 
don, but  because  he  is  still,  in  contemplation  of  law,  in  occupation  as 
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tenant  under  the  original  lease,  and,  as  Baron  Parke  says,  under  what 
ma}'  be  considered  an  excrescence  on  the  term,  that  is,  as  tenant  at 
sufferance. 

But  a  very  different  question  is  presented  when  the  same  tenant  con- 
tinues in  possession  under  a  new  lease  containing  different  terms  and 
conditions,  making  no  reference  to  the  old  lease,  reserving  no  rights  to 
the  lessee  in  fixtures  annexed  during  the  previous  term  and  not  removed 
before  its  expiration,  and  containing  the  covenant  to  deliver  up  the 
premises  at  the  end  of  the  term  in  the  same  condition.  This  is  not  the 
extension  of  or  holding  over  under  an  existing  lease  ;  it  is  the  creation 
of  a  new  tenanc}'.  And  it  follows  that  whatever  was  a  part  of  the  free- 
hold when  the  lessee  accepted  and  began  his  occupation  under  the  new 
lease  must  be  delivered  up  at  the  end  of  the  term,  and  cannot  be  sev- 
ered on  the  ground  that  it  was  put  in,  as  a  trade  fixture,  under  a  pre- 
vious lease,  which  has  expired.  The  failure  of  the  lessee  to  exercise 
his  right  to  remove  during  the  former  term,  or  to  reserve  it  in  his  new 
contract,  precludes  him  from  denying  the  title  of  his  landlord  to  the 
estate  and  the  fixtures  annexed  which  have  become  part  of  it.  The 
occupation  under  the  new  lease  is  in  effect  a  surrender  of  the  premises 
to  the  landlord  under  the  old. 

This  view  is  supported  b}'  the  authorities.  The  earliest  case  on  the 
subject  is  Fitzherbert  v.  /Shaw,  1  H.  Bl.  258.  A  purchaser  of  lands 
having  brought  ejectment  against  a  tenant  from  year  to  jear,  the  par- 
ties entered  into  an  agreement  that  judgment  should  be  signed  for  the 
plaintiff,  with  a  staj-  of  execution  for  a  given  period ;  and  it  was  held 
that  the  tenant  could  not,  during  the  interval,  remove  the  fixtures 
erected  during  the  term,  and  before  action  brought,  — on  the  ground 
that  the  tenant  could  do  no  act  to  alter  the  premises  in  the  mean  time, 
but  they  must  be  delivered  up  in  the  same  situation  they  were  in  when 
the  agreement  was  made  and  the  judgment  signed.  This  case  was  fol- 
lowed in  Heap  v.  Barton,  12  C.  B.  274,  where  there  was  a  similar 
agreement,  and  Jervis,  C.  J.,  said  that  "  if  the  tenants  meant  to  avail 
themselves  of  their  continuance  in  possession  to  remove  the  fixtures, 
they  should  have  said  so."  In  Thresher  v.  East  London  Waterworks, 
2  B.  &  C.  608,  it  was  held  that  a  lessee,  who  had  erected  fixtures  for 
purposes  of  trade  on  the  premises,  and  afterward  took  a  new  lease,  to 
commence  at  the  expiration  of  the  former  one,  which  contained  a  cov- 
enant to  repair,  would  be  bound  to  repair  the  fixtures,  unless  strong 
circumstances  were  shown  that  they  were  not  intended  to  pass  under 
the  general  words  of  the  second  demise ;  and  a  doubt  was  expressed 
whether  any  circumstances,  dehors  the  deed,  can  be  alleged  to  show 
they  were  not  intended  to  pass.  The  case  of  Shepard  v.  tSpaulding, 
4  Met.  416,  touches  the  question.  A  lessee  erected  a  building  on  the 
demised  premises,  which  he  had  a  right  to  remove,  but  surrendered  his 
interest  to  the  lessor  without  reservation ;  afterward  he  took  another 
lease  of  the  premises  from  the  same  lessor,  but  it  was  held  that  his 
right  to  remove  did  not  revive.     When  the  new  lease  was  made,  it  was 
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of  the  whole  estate,  inchiding  the  building.  This  differs  from  the  case 
at  bar  only  in  the  fact  that  there  was  an  interval  between  the  surrender 
of  the  interest  under  Ihe  first  lease  and  the  granting  of  the  second, 
when  the  lessor  was  in  actual  possession.  But  the  acceptance  of  the 
new  lease  and  occupation  under  it  are  equivalent  to  a  surrender  of  the 
premises  at  the  end  of  the  term.  In  LougJiran  v.  Bo&s^  45  N.  Y. 
792,  it  was  held  that,  if  a  tenant,  having  a  right  to  remove  fixtures 
erected  by  him  on  the  demised  premises,  accepts  a  new  lease  of  such 
premises,  including  the  buildings,  without  reservation  or  mention  of 
any  claim  to  the  buildings,  and  enters  upon  a  new  term  thereunder,  the 
right  to  removal  is  lost,  notwithstanding  his  occupation  has  been  con- 
tinuous. See  also  Ahell  v.  Williams,  3  Daly,  17  ;  Merritt  v.  Judd,  14 
Cal.  59  ;  Jungerman  v.  Bovee,  19  Cal.  354  ;  Olives  v.  Maiv,  3  East, 
38  ;  Taylor  on  Landlord  and  Tenant  (5th  ed.),  §  552  ;  2  Smith's  Lead. 
Cas.  (7th  Am.  ed.)  228,  245,  257. 

We  are  therefore  of  opinion  that  the  defendant  had  no  riglit  during 
the  second  term  to  remove  any  trade  fixtures  placed  there  during  the 
first.  If  any  of  the  articles  named  were  movable  chattels,  as  the  de- 
fendant contends,  the  plaintiff  cannot  recover  for  them  ;  but  if  they 
were  permanent  or  trade  fixtures,  the  plaintiff  may  recover  for  their 
removal.  Case  to  stand  for  trials 


D.    Transfer  of  Fixtures. 

HALLEN  V.  RUNDER. 

Exchequer.     1834. 

[Reported  1  C.  M.  ^'  R.  266.] 

Assumpsit.  The  first  count  of  the  declaration  stated,  that,  in  con- 
sideration that  the  defendant  had  bargained  for,  and  bought  of  the 
plaintiff,  and  that  the  plaintiff,  at  the  request  of  the  defendant,  had 
sold  to  the  defendant  divers  chattels,  fixtures,  and  effects,  then  lying 
and  being  in  and  fastened  to  a  certain  dwelhng-house  and  premises,  at 
and  for  a  certain  price,  to  wit,  the  price  of  £40  10s. ;  the  defendant 
undertook  to  pay  the  said  sum  of  £40  10s.,  when  he  should  be  there- 
unto afterwards  requested  ;  and  that,  although  the  plaintiff  afterwards 
requested  the  defendant  to  pay  him  the  said  sum  of  £40  10s.,  yet,  that 
the  defendant  did  not,  nor  would  then  or  at  any  other  time,  pay  him  the 
same  or  any  part  thereof.  The  second  count  was  in  indebitatus  as- 
sumpsit, for  the  price  and  value  of  goods,  chattels,  fixtures,  and  effects, 

1  And  see  Loughran  v.  Ross,  45  N.  Y.  792  ;  Talbot  v.  Cruder,  151  N.  Y.  117;  CarUn 
V.  Ritter,  68  Md.  478  ;  Bauernschmidt  v.  McCo/gan,  89  Md.  135  ;  Sanitary  Dist.  v.  Cook, 
169  111.  184.  But  see  Kerr  v.  Kingshiiri/,  39  Mich.  150;  Lewis  v.  Oceati  jVav.  Co.,  125 
N.  Y.  341,  349  ;  Bernheimer  v.  Adams,  70  N.  Y.  Ap.  D.  114  ;  Second  Nat.  Bank  v.  Mer- 
rill,  69  Wis.  501  ;  Wright  v.  Mac.donnell ,  88  Tex.  140.  In  Maryland,  the  matter  is 
now  regulated  by  statute;  see  Bauernschmidt  v.  McColgan,  supra. 
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bargained  and  sold,  and  for  the  price  and  value  of  other  goods,  chattels, 
fixtures,  and  effects  sold  and  delivered,  and  for  monej'  lent,  money 
paid,  mone}'  had  and  received,  and  for  money  due  upon  an  account 
stated.     The  defendant  pleaded  the  general  issue. 

At  the  trial,  before  Gurney^  B.,  at  the  sittings  in  London,  after  last 
Michaelmas  Term,  it  appeared  in  evidence  that  the  plaintiff  had  for 
several  years,  prior  to  the  25th  of  March,  1833,  occupied  a  house  in 
Nelson  Square,  under  the  defendant,  and  that  a  few  days  before  that 
da\',  when  the  plaintiff  was  on  the  point  of  removing  to  another  house, 
the  defendant  called  upon  the  plaintiff,  and  requested  him  not  to  remove 
the  fixtures,  saying,  she  would  take  them  at  a  fair  valuation  ;  and  it 
was  agreed  that  each  party  should  appoint  their  own  broker.  It  further 
appeared,  that,  when  the  plaintiff  entered  the  house  as  tenant  to  the 
defendant,  he  had  paid  £23  for  fixtures  to  the  out-going  tenant ;  and 
that  prior  to  his  quitting  the  house,  he  had  added  very  considerabl}'  to 
the  quantit}'  of  fixtures.  The  plaintiff  gave  up  possession  of  the  house 
on  the  24th  of  IMarch,  leaving  the  fixtures  on  the  premises.  On  the 
following  day,  the  plaintiff  sent  for,  and  obtained  the  key  of  the  house 
from  the  defendant's  son,  for  the  purpose  of  having  the  fixtures  valued, 
and  the  key  was  accordingly  delivered  to  the  plaintiff's  broker,  who, 
together  with  one  Sexton,  a  broker,  who  met  him  there  on  the  defend- 
ant's behalf,  valued  the  wliole  of  the  fixtures  at  £40  10s.,  and  they 
both  signed  the  appraisement  at  that  valuation.  After  the  valuation 
was  made,  the  key  was  returned  to  the  defendant.  On  the  trial  it  was 
proved  by  Sexton,  the  defendant's  broker,  that  the  defendant  had 
desired  him  to  go  to  the  house  in  question  to  look  at  some  fixtures  and 
stoves;  that  she  said,  she  did  not  know  whether  she  would  agree  with 
the  plaintiff  for  them  or  not,  but  that  he  was  to  appraise  them.  It  was 
objected  for  the  defendant,  first,  that  there  was  no  contract  in  writing 
proved,  inasmuch  as  the  appraisement  was  not  signed  by  the  defend- 
ant, or  by  hur  authorit}',  and  therefore  that  the  sale  was  void  under  the 
17th  section  of  the  Statute  of  Frauds  ;  and,  secondly,  that  this  form  of 
action  was  not  maintainable :  that  tlie  fixtures,  not  having  been  severed, 
continued  to  be  part  of  the  freehold,  and  could  not  be  considered  as 
goods  and  chattels  ;  and  therefore,  that  indebitatus  assumpsit  was  not 
maintainable,  and  that  the  action  ought  to  have  been  special  on  the 
agreement.  The  learned  Baron  told  the  jury  that  if  the}-  believed  that 
the  defendant  had  authorized  the  broker  to  appraise  the  fixtures,  he 
was  of  opinion  that  she  had  given  him  authority  to  sign  the  appraise- 
ment ;  and  consequently,  that  there  was  a  sufficient  note  in  writing,  if 
that  were  necessary.  The  jury  found  a  verdict  for  the  plaintiff  foi-  the 
amount  of  the  valuation.  The  learned  judge  gave  the  defendant  leave 
to  move  to  enter  a  nonsuit ;  and  accordingly  in  Hilary  term  last  — 

F.  Kelly,  moved  either  for  a  nonsuit  or  a  r.ew  trial.  The  court 
granted  a  rule  nisi^  against  wliich, 

Thesiger  and  Pctcrsdorjf'.  showed  cause. 

Kelly,  in  support  of  the  rule. 
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The  judgment  of  the  court  was  delivered   by  Parke,  B.     In  this 
case,  which  was  argued  before  raj  Brothers  Bolland,  Alderson,  Gur- 
ney,  and  myself,  all  the  questions  were  disposed  of  by  the  court  in 
the  course  of  the  argument  except  one  ;   namely,  whether  the  plain- 
tiff could  recover  the  amount  of  the  valuation  of  the  fixtures   upon 
any  count  in  this  declaration.      The  first  count  stated,  that  in  con- 
sideration that  the  defendant  had  bargained   for  and  bought  of  the 
plaintiff,  and  that  the  plaintiff,  at  the  request  of  the  defendant,  had 
then   and  there   sold   to  the  defendant  divers  chattels,  fixtures,   and 
effects,  then  lying  in  and  being  fastened  to  a  certain  dwelling-house 
and  premises,  at  the  price  of  £40  lOs.,  the  defendant  undertook  to  pay 
the  price  so  agreed  upon.     The  second  count  stated  that  the  defendant 
was  indebted  to  the  plaintiff  in  £50  for  the  price  and  value  of  o-oods 
chattels,  fixtures,  and  effects,  bargained  and  sold  by  the  plaintiff  to  the 
defendant  at  her  request ;  and  in  the  like  sum  for  the  price  and  value 
of  other  goods,  chattels,  fixtures,  and  effects,  sold  and  delivered  by  the 
plaintiff  to  the  defendant  at  her  request ;  and  in  the  like  sum  upon  an 
account  stated  ;  and  the  question  is,  whether  these  counts,  or  any  part 
of  them,  are  applicable  to  the  plaintiff's  case.     We  think  that  the  first 
count,  or  that  part  of  the  second  count  which  charges  the  defendant 
with  the  price  and  value  of  fixtures  bargained  and  sold,  or  indeed  that 
which  states  her  to  be  indebted  for  fixtures  sold  and  delivered,  is  upon 
the  evidence  supported,  and  it  is  unnecessary  to  say  whether  the  other 
part  of  the  second,  upon  the  account  stated,  was  or  was  not  sustained. 
The  situation  of  the  plaintiff  was  this,  upon  entering  as  tenant  to  the 
defendant,  he  had  paid  upwards  of  £20  for  the  interest  which  a  former 
tenant  iiad  in  certain  chattels  which  had  been  annexed  to  the  freehold, 
but  which  that  tenant  had  a  right  to  sever  and  remove  wlienever  he 
pleased  during  his  term  ;   and  the  plaintiff  had  also,  during  his  term, 
annexed  other  chattels  to  the  freehold,  which  also  he  had  the  like  rio-ht 
of  removing.     Shortly  before  the  expiration  of  this  terra,  the  plaintiff 
agreed  with  the  defendant,  his  lessor,  that  he  should  forbear  to  remove 
all  these  chattels  so  annexed,  which  he  was  about  to  do,  and  that  they 
should  be  taken  by  the  defendant  on  a  valuation  to  be  made  by  two 
appraisers.     This  valuation  was  ascertained  by  two  brokers,  both  of 
whom  must,  upon  the  finding  of  the  jury,  be  taken  to  have  been  prop- 
erly appointed  for  this  purpose:  the  value  was  fixed  at  £40  10s.     The 
plaintiff  left  the  chattels  attached  to  the  freehold,  and  the  defendant 
took  possession  of  them. 

"When  chattels  are  thus  fixed  to  the  freehold  by  a  tenant,  they  be- 
come part  of  it,  subject  to  the  tenant's  right  to  separate  them  during  the 
term,  and  thus  reconvert  them  into  goods  and  chattels,  as  stated  by 
Lord  Chief  Justice  Gibbs  in  Xee  v.  Itisdon,  7  Taunt.  191,  and  in  the 
very  able  work  of  Messrs.  Amos  &  Ferard  on  Fixtures  ;  but,  whilst 
annexed,  ihay  may  be  treated  for  some  purposes  as  chattels  :  for  in- 
staMce,  in  the  execution  of  a  Ji.^fa.  they  may  be  seized  and  sold  as  fall- 
ing under  the  description  of  goods  and  chattels  —  Poole's  Case,  1  Salk. 
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368  — ill  like  manner  as  growing  crops  of  corn  or  other  ft'uct us  indus- 
tnales,  whicli  go  to  the  executor,  and  to  wliieli  the}-  bear  a  close  resem- 
blance. Tlie  case  above  cited  of  Xee  v.  Hisdon,  however,  decides  that 
they  cannot  be  treated  as  goods  in  an  action  for  the  price  ;  and  although 
in  the  subsequent  case  of  Pitt  v.  Shew,  4  B.  &  A.  206,  the}'  were  held 
to  fall  uikIpv  the  description  of  "goods,  chattels,  and  effects"  in  an 
action  of  trespass,  we  cannot  consider  the  previous  authority  as  over- 
ruled, because  in  the  latter  case  it  is  probable  that  the  articles  taken 
had  been  severed  from  the  freehold  before  the  sale  by  the  defendant, 
though  Lord  Chief  Justice  Abbott  certainly  does  not  mention  that  cir- 
cumstance as  the  ground  of  the  decision. 

The  plaintiff,  therefore,  cannot  recover  the  price  fixed  for  these 
effects  as  for  goods  sold  and  delivered  ;  but  the  question  is,  whether  he 
cannot  as  for  fixtures  bargained  and  sold,  or  sold  and  delivered.  The 
real  nature  of  the  contract  between  the  plaintiff  and  the  defendant  was, 
that  the  plaintiff  should  waive  his  right  of  removal,  and  thereby  give  up 
to  the  defendant  all  his  interest  in  and  right  to  enjov  these  effects  as 
chattels.  And  after  the  contract  is  executed,  and  the  plaintiff  has 
given  up  possession  to  the  defendant,  the  question  is,  whether  he  may 
not  declare  as  for  fixtures  bargained  and  sold,  or  sold  and  delivered. 
The  term  "  fixtures  "  has  now  acquired  the  peculiar  meaning  of  per- 
sonal chattels  which  have  been  annexed  to  the  freehold,  but  which  are 
removable  at  the  will  of  the  person  who  has  annexed  them,  in  which 
sense  it  is  used  in  the  Treatise  on  Fixtures  above  referred  to.  And  it 
has  certainly  been  the  practice,  since  the  decision  in  Lee  v.  Misdon,  to 
declare  for  the  amount  of  valuations  of  such  fixtures  between  one  tenant 
and  another,  or  the  tenant  and  landlord,  in  a  count  in  indebitatus 
assumpsit  for  fixtures.  Although  this  may  not  be  the  most  accurate 
mode  of  describing  the  real  contract  between  the  parties,  we  think  it  is 
suflScient,  and  that  the  plaintiff  may  recover  upon  it ;  and  the  case 
bears  a  strong  analogy  to  that  of  a  contract  by  a  tenant  to  give  up  to  his 
landlord  or  successor  those  growing  crops  to  which  he  is  entitled  by  the 
common  law  or  the  custom  of  the  country,  as  emblements,  and  the  value 
of  which  after  the  contract  is  executed  may  certainly  be  recovered  on  a 
count  for  crops  bargained  and  sold.  See  Mayfieldy.  Wadsley,  3  15.  &  C. 
357  ;  5  D.  &  R.  224.  This  question  on  the  form  of  tlie  declaration  was 
indeed  decided  b}'  the  court  on  a  motion  for  a  rule  nisi  ;  but  as  it  was 
suggested  by  the  learned  counsel  for  the  defendant,  that  the  court  so 
decided  under  the  impression  tliat  this  was  a  sale  of  an  interest  in  land, 
within  the  4th  section  of  the  Statute  of  Frauds,  leaving  the  point  to  be 
discussed  whether  the  appraisement  was  a  sufficient  memorandum  in 
writing,  we  have  allowed  the  point  to  be  argued,  and  given  it  full  con- 
sideration, and  decided  it.  We  are  quite  satisfied  that  this  is  not  a 
sale  of  any  interest  in  land,  for  the  reasons  given  in  the  course  of  the 
arguments  ;  and  the  judgment  of  the  court,  and  particularly  of  Mr. 
Justice  Littledale  in  Eoa)is  v.  Roberts,  5  B.  &  C.  829  ;  8  D.  &  R.  611, 
upon  the  subject  of  growing  crops,  is  an  authority  to  the  same  effect; 


BOSTWICK   V.   LEACH.  589 

but  treating  this  as  not  being  a  sale  of  any  interest  in  land,  we  think 
the  declaration  is  sufficiently  adapted  to  the  case. 

Hule  discharged.^ 


BOSTWICK  V.  LEACH. 
Supreme  Court  of  Errors  of  Connecticut.      1809. 

[Reported  3  Day,  476.] 

Motion  for  a  new  trial. 

This  was  an  action  of  assumpsit. 

The  declaration  stated,  that  the  plaintiff  was  the  owner  of  a  grist- 
mill :  and  the  defendant,  having  it  in  contemplation  to  build  one  within 
a  short  distance,  and  being  desirous  of  procuring  materials  for  it,  as 
well  as  of  securing  to  it,  when  built,  the  custom  of  such  persons  as 
usuall}'  went  for  grinding  to  the  plaintiff's  mill,  proposed  to  the  plaintiff 
that  he  should  stop  his  mill  on  the  first  day  of  January  then  next,  and 
the  defendant  would  purchase  the  mill-stones,  running-geers,  bolt,  tack- 
ling, tools  and  utensils,  which  belonged  to  and  were  removable  from  the 
mill,  and  would  pa}'  the  plaintiff  for  the  same  the  sum  of  four  hundred 
dollars.  To  this  proposition  the  plaintiff  acceded,  and  had  performed 
everything  to  be  done  on  his  part. 

The  defendant  pleaded  the  general  issue. 

On  the  trial  the  plaintiff  offered  to  prove  his  case  by  parol  evidence. 
It  was  agreed,  that  the  plaintifTs  mill  was  what  is  comraonl}'  called  a 
gig  mill,  standing  on  a  small  stream  of  water  ;  that  the  mill-stones  were 
laid  in  the  mill  for  the  purpose  of  grinding  in  the  same  manner  as  mill- 
stones are  usually  placed  in  such  mills  for  that  purpose,  —  viz.,  bj'  the 
bed  stones  being  laid  upon  the  floor  timber  of  the  mill ;  that  the  run- 
ning geers  consisted  of  a  horizontal  water-wheel,  the  shaft  of  which  was 
upright,  which  passed  through  the  lower  mill-stone  for  the  purpose  of 
turning  the  upper  mill-stone ;  that  the  lower  part  of  the  shaft  rested  and 
turned  on  a  pivot  at  the  bottom  ;  and  that  the  wheel  was  turned  by  the 
water  being  received  in  the  usual  manner  of  mill-wheels  of  that  descrip- 
tion. It  was  also  agreed,  that  the  mill-stones,  running-geers,  &c.,  were, 
at  the  time  of  the  contract,  in  actual  use  for  the  purpose  of  grinding, 
and  have  never  since  been  removed,  but  might  be  removed  without'doing 
violence  to  the  mill-house,  and  without  even  so  much  as  the  drawing  of 
a  nail.  It  was  further  admitted  that  the  plaintiff  stopped  his  mill  on 
the  first  day  of  -January,  according  to  his  agreement,  and  the  next  day 
gave  notice  thereof  to  the  defendant. 

The  defendant  objected  to  the  admission  of  the  evidence  offered,  on 
the  ground  that  the  contract  set  forth  in  the  declaration,  and  offered  to 

1  Followed  in  Lee  v.  Gaskell,  1  Q.  B.  D.  700.  See  South  Balto.  Co.  v.  Muhlbach, 
69  Md.  395,  404. 
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be  proved,  was  a  contract  for  the  sale  of  lands,  tenements,  or  heredita- 
ments, or  some  interest  in  or  concerning  them  ;  and  not  being  in  writ- 
ing, was,  therefore,  within  the  Statute  of  Frauds  and  Perjuries.  But 
the  court  overruled  the  objection,  and  admitted  the  evidence. 

A  verdict  being  found  for  the  plaintiff,  the  defendant  moved  for  a 
new  trial. 

N.  Smith  and  Hatch,  in  support  of  the  motion. 

Bacon,  in  the  absence  of  AUen,  opposed  the  motion. 

By  the  Court.  TLie  contract  was  not  embraced  b)'  the  Statute  of 
Frauds  and  Perjuries.  When  there  is  a  sale  of  propert}-,  which  would 
pass  by  a  deed  of  land,  as  such,  without  any  other  description,  if  it  can 
be  separated  from  the  freehold,  and  by  the  contract  is  to  be  separated, 
such  contract  is  not  within  tlie  Statute.  Such  are  the  contracts  for  the 
purchase  of  gravel,  stones,  timber  trees,  and  the  boards  and  brick  of 
houses  to  be  pulled  down  and  carried  away. 

Tlie  agreement  not  to  use  his  mill,  after  a  certain  day,  is  not  within 
the  Statute  of  Frauds  and  Perjuries  ;  for  this  Statute  contemplates  only 
a  transfer  of  lands,  or  some  interest  in  them.  In  this  case,  there  was 
no  transfer  of  any  right,  but  only  an  agreement  not  to  exercise  a  right. 
He  parts  with  no  interest  to  any  person.  There  is  no  conveyance  of 
the  stream,  or  indeed  of  any  interest  whatever.  Thus,  it  differs  nothing 
in  principle  from  the  case  where  a  man  has  carried  on  a  trade  in  his 
house,  or 'shop,  and  agrees,  for  a  valuable  consideration,  not  to  carry  on 
his  business  at  that  particular  stand  ;  and  yet  such  contract  has  never 
been  held  to  be  within  the  Statute. 

Kew  trial  not  to  be  grantedA 

1  See  Moody  v.  Aiken,  60  Tex.  65. 
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CHAPTER  V. 

EMBLEMENTS. 

Lit.  §  68.  Tenant  at  will  is,  where  lands  or  tenements  are  let  by 
one  man  to  another,  to  have  and  to  hold  to  him  at  the  will  of  the  lessor, 
by  force  of  wliich  lease  the  lessee  is  in  possession.  In  this  case  the 
lessee  is  called  tenant  at  will,  because  he  hath  no  certain  nor  sure  es- 
tate, for  the  lessor  may  put  him  out  at  what  time  it  pleaseth  him.  Yet 
if  the  lessee  soweth  the  land,  and  the  lessor,  after  it  is  sown  and  before 
the  corn^  is  ripe,  put  him  out,  yet  the  lessee  shall  have  the  corn,  and 
shall  have  free  entry,  egress  and  regress  to  cut  and  carry  away  the  corn, 
because  he  knew  not  at  what  time  the  lessor  would  enter  upon  him. 
Otherwise  it  is  if  tenant  for  j-ears,  which  knoweth  the  end  of  his  term, 
doth  sow  the  land,  and  his  term  endeth  before  the  corn  is  ripe.  In  this 
case  the  lessor,  or  he  in  the  reversion,  shall  have  the  corn,  because  the 
lessee  knew  the  certainty  of  his  term,  and  when  it  would  end.^ 

Co.  Lit.  55  a,  55  b.  "  Yet  if  the  lessee  soweth  the  land,  mid  the  lessor 
after  it  is  soivn,  &cJ'  The  reason  of  this  is,  for  that  the  estate  of  the 
lessee  is  uncertain,  and  therefore  lest  the  ground  should  be  unmanured, 
which  should  be  hurtful  to  the  Commonwealth,  he  shall  reap  the  crop 
which  he  sowed  in  peace,  albeit  the  lessor  doth  determine  his  will  before 
it  be  ripe.  And  so  it  is  if  he  set  roots,  or  sow  hemp  or  flax,  or  any  other 
annual  profit,  if  after  the  same  be  planted,  the  lessor  oust  the  lessee ;  or 
if  the  lessee  dieth,  yet  he  or  his  executors  shall  have  that  3'ear's  crop. 
But  if  he  plant  young  fruit  trees,  or  young  oaks,  ashes,  elms,  &c.,  or 
sow  the  ground  with  acorns,  &c.,  there  the  lessor  may  put  him  out 
notwithstanding,  because  they  will  yield  no  present  annual  profit.  And 
this  is  not  only  proper  to  a  lessee  at  will,  that  when  the  lessor  deter- 
mines his  will  that  the  lessee  shall  have  the  corn  sown,  &c.,  but  to 
every  particular  tenant  that  hath  an  estate  uncertain,  for  that  is  the 
reason  which  Littleton  expresseth  in  these  words  {because  he  hath  no 
certain  nor  sure  estate).  And  therefore  if  tenant  for  life  soweth  the 
ground  and  dieth,  his  executors  shall  have  the  corn,  for  that  his  estate 
was  uncertain,  and  determined  by  the  act  of  God.  And  the  same  law 
is  of  the  lessee  for  years  of  tenant  for  life.^     So  if  a  man  be  seised  of 

1  Where  possession  is  taken  under  a  parol  contract  of  sale  of  the  land,  and  the 
vendee  sows,  he  is  entitled  to  the  crop  against  the  vendor  who  afterwards  repudiates 
the  contract.     Harris  v.  Frink,  49  N.  Y.  24. 

2  In  tenancies  for  years  the  law  is  otherwise  in  Pennsylvania.  Stultz  v.  Dickey, 
6  Binn.  285  (1812).     And  see  Van  Doren  v.  Everitt,  2  South.  460. 

«  See  Bradley  v.  Bradley,  56  Conn.  374. 
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land  in  the  right  of  his  wife,  and  soweth  the  ground,  and  he  dieth,  his 
executors  shall  have  the  corn,  and  if  his  wife  die  before  him  he  shall 
have  the  corn.  But  if  husband  and  wife  be  joint-tenants  of  the  land, 
and  the  husband  soweth  the  ground,  and  the  land  surviveth  to  the  wife, 
it  is  said  that  she  shall  have  the  corn.  If  tenant  pur  terme  d''auter 
vie  soweth  the  ground,  and  cestuy  que  vie  dieth,  the  lessee  shall  have  the 
corn.  If  a  man  seised  of  lands  in  fee  hath  issue  a  daughter  and  dieth, 
his  wife  being  enseint  with  a  son,  the  daughter  soweth  the  ground,  the 
son  is  born,  yet  the  daughter  shall  have  the  corn,  because  her  estate 
was  lawful,  and  defeated  by  the  act  of  God,  and  it  is  good  for  the  Com- 
monwealth that  the  ground  be  sown.  But  if  the  lessee  at  will  sow  the 
ground  with  corn,  &c.,  and  after  he  himself  determine  his  will  and  re- 
fuseth  to  occupy  the  ground,  in  that  case  the  lessor  shall  have  the  coru,^ 
because  he  loseth  his  rent.  And  if  a  woman  that  holdeth  land  durante 
viduitate  sua  soweth  the  ground  and  taketh  husband,  the  lessor  shall 
have  the  emblements,  because  that  the  determination  of  her  own  es- 
tate grew  by  her  own  act.  But  where  the  estate  of  the  lessee  being 
uncertain  is  defeasible  by  a  right  paramount,  or  if  the  lease  determine 
by  the  act  of  the  lessee,  as  by  forfeiture,  condition,  &c.,  there  he  that 
hath  the  right  paramount,  or  that  entereth  for  any  forfeiture,  &c.,  shall 
have  the  corn. 


MR.   SPENCER'S   CASE. 
Common  Pleas.     1622. 

[Reported  Winch,  51.] 

Harvy.^  Serjeant,  came  to  the  bar,  and  demanded  this  question  of  the 
court,  in  the  behalf  of  Mr.  Spencer :  A  man  was  seised  of  land  in  fee, 
and  sowed  the  land,  and  devised  that  to  I.  S.,  and  before  severance  he 
died  ;  and  whether  the  devisee  shall  have  the  corn,  or  the  executor  of 
the  devisor,  was  the  question  ;  and  by  Hobert,  "Winch,  and  Hutton, 
the  devisee  shall  have  that,  and  not  the  executor  of  the  devisor ;  and 
Harris  said,  18  Elizabeth,  Allen's  Case,  that  it  was  adjudged,  that  where 
a  man  devised  land  which  was  sowed  for  life,  the  remainder  in  fee,  and 
the  devisor  died,  and  the  devisee  for  life  also  died  before  the  severance, 
and  it  was  adjudged  that  the  executor  of  the  tenant  for  life  shall  not 

1  See  Oland  v.  Burdwick,  Cro.  El.  *460. 

"In  relation  to  emblements,  the  rignt  of  the  tenant  was  unquestionably  conferred 
for  the  encouragement  of  agriculture  ;  but  this  right  has  never  beeu  held  to  obtain 
until  the  seed  is  sown,  and  the  common  law  has  drawn  a  disthiction  between  the 
right  to  emblements  and  the  costs  of  the  preparation  of  the  ground  for  the  reception 
of  the  seed  ;  as  where  the  tenant  for  will  is  ousted  after  ploughing  and  manuring  the 
land,  he  wholly  loses  his  costs  and  labor,  although  if  he  had  planted  he  would  have 
been  entitled  to  the  emblements.  Bro.  Ab.  Tit.  Emblements,  7.  If,  therefore,  the 
terra  of  the  lessee  was  determined  by  the  death  of  the  tenant  for  life,  he  would  only 
be  entitled  to  the  emblements  of  the  land  then  seeded."  Goldthwaite,  J.,  in 
Prke  V.  Pickett,  2l  Ala.  741,  743. 
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have  that,  but  he  in  remainder ;  and  Winch,  Justice,  said  that  it  had 
been  adjudged,  that  if  a  man  devise  land,  and  after  sow  that,  and  after 
he  dies,  that  in  this  case  the  devisee  shall  have  the  corn,  and  not  the 
executor  of  the  devisor,  nota  bene.^ 


LATHAM  V.   ATWOOD. 
King's  Bench,     1638. 

[Reported  Cro.  Car.  515.] 

Trover  and  conversion  of  two  hundred  and  fifty  pounds  of  hops. 
Upon  not  guilty  pleaded,  the  case  appeared  to  be : 

A  woman,  tenant  for  life,  takes  to  husband  the  plaintiff,  5  Car.  1,  the 
remainder  being  to  the  defendant  for  his  life.  These  hops  were  grow- 
ing out  of  ancient  roots,  being  within  the  laud  in  question  ;  the  wife 
dies  the  19th  August,  9  Car.  1,  the  hops  then  growing  and  not 
severed,   &c. 

The  question  was,  Whether  these  hops  appertained  to  the  husband 
or  to  him  iu  remainder?  because  she  died  so  small  a  while  before  the 
gathering  of  them  ;  and  they  are  such  things  as  grow  by  raanurance 
and  industry  of  the  owner,  by  the  making  of  hills  and  setting  poles. 

The  Court,  upon  the  motion  of  Grimston,  who  was  of  counsel  with  the 
plaintitf,  held,  that  the}'  are  like  emblements,  which  shall  go  to  the  hus- 
band or  executor  of  the  tenant  for  life,  and  not  to  him  in  remainder  ; 
and  are  not  to  be  compared  to  apples  or  nuts,  which  grow  of  themselves. 
Wherefore  adjudged  for  the  plaintitf. 


PEACOCK  V.   PURVIS. 
Common  Pleas.     1820. 

[Reported  2  Brod.  tj-  B.  362.] 

Replevin  for  growing  corn.  Cognizances  for  half  a  j'ear's  rent,  due 
the  12th  of  May,  1819.  Pleas.  First,  fion  tenuit ;  second,  a  writ  of 
fieri  facias  sued  upon  a  judgment  recovered  by  the  plaintiff,  in  Hilary 
term,  1819,  against  W.  Peacock,  under  which  the  sheriff  seized  the 
corn  on  the  28th  April,  1819,  and,  having  paid  the  landlord  one  year's 
rent,  sold  the  corn  (not  saying  by  agreement  in  writing)  to  the  plain- 
tiff, who  then  became  possessed  of  the  same.  There  were  also  pleas, 
stating  a  custom  for  a  waygoing  crop.     General  demurrer  and  joinder. 

Hullock,  Serjeant,  for  the  defendant. 

D'  Oyley,  Serjeant,  for  the  plaintiff. 

^  See  Anon.,  Cro.  El.  61. 
38 
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Dallas,  C.  J.  Though  this  question  is  not  altogether  new,  there 
certainly  are  no  decisions  expressh"  in  point.  But  different  cases  have 
been  referred  to :  first,  one  in  Willes ;  next,  a  case  containing  a  dictum 
of  the  late  Lord  Chief  Baron;  and  I  shall  begin  by  adverting  to  these, 
before  I  proceed  to  investigate  the  principles  on  which  the  present  case 
must  turn.  In  the  case  in  Willes,  the  question  now  before  us  was 
not  decided,  although  it  was  presented  for  the  consideration  of  the 
court ;  because,  upon  the  facts  of  that  case,  it  became  unnecessary  to 
decide  it.  But  it  was  certainly  stated,  that  if  the  present  question 
should  occur,  "  it  might  have  required  very  good  consideration,  it 
being  a  point  of  great  consequence.  That  goods  taken  in  execution, 
or  even  goods  distrained  damage  feasant,  are  in  the  custody  and  under 
the  protection  of  the  law,  and,  therefore,  cannot  be  distrained  for  rent, 
is  expressly  liolden  in  Co.  Lit.  47  a,  and  several  other  books;  and  we 
are  inclined  to  be  of  this  opinion."  "  But  we  think  we  have  no  oc- 
casion to  enter  an}^  further  into  this  matter,  because  we  are  all  clearly 
of  opinion,  that  if  there  had  been  no  execution  in  the  present  case,  3'et 
the  corn  could  not  be  distrained."  That  case,  therefore,  only  proves 
the  court  to  have  thought,  that  this  point,  if  presented  for  decision, 
would  have  required  their  best  consideration.  Owilliam  v.  Barker 
was  similar  in  fact,  to  the  present  case,  though  the  question  before  the 
court  in  that  case  is  not  the  question  here. 

It  is  admitted  that  a  dictum  is  to  be  found  in  that  case,  in  favor  of 
the  landlord's  right  to  distrain,  but  that  was  not  the  point  on  which  the 
decision  turned  ;  and  this  dictum  of  a  moment  is  perhaps  impaired  by 
what  follows.  "  I  do  not  think  the  statute  applies  to  corn  in  the  blade  ; 
it  would  be  a  monstrous  thing  to  cut  it  in  such  a  state."  So  that  it 
seems  inconsistent  with  the  argument  used  to-da}',  and  with  the  stat- 
ute, because  by  the  statute,  corn  in  the  blade  may  be  distrained.  This, 
therefore,  being  a  new  question,  that  is,  a  new  question  in  judgment, 
and  one  on  which  no  express  decision  can  be  found,  we  must  recur  to 
principle,  in  order  to  arrive  at  a  decision  ;  and,  in  considering  the  point 
on  principle,  we  must  look  to  the  reason  and  sense  of  the  thing.  With 
respect  to  an  execution  on  goods,  the  course  of  the  sheriff  is  clear  and 
easy  ;  he  seizes,  makes  a  bill  of  sale,  delivers  the  goods  to  the  pur- 
chaser, and  retires ;  and  why  does  he  deliver  the  goods  ?  because  he 
can  deliver  them,  and  is  therefore  bound  to  do  so  :  that  makes  it  neces- 
sary for  us  to  consider  the  distinction  between  goods  and  growing  corn. 
It  is  admitted,  the  law  authorizes  growing  corn  to  be  seized  ;  and  why? 
To  satisfy  the  judgment. 

But  the  writ  of  fieri  facias  would  be  quite  nugatory  towards  such  a 
purpose,  in  a  case  like  the  present,  if  the  right  of  the  part}'  were  to 
cease  the  moment  the  bill  of  sale  is  executed,  and  if  he  were  not  al- 
lowed to  wait  till  the  corn  became  ripe  and  valuable,  in  order  to  reap 
the  benefit  of  his  purchase.  With  respect  to  goods,  it  is  true,  the 
sheriff,  or  the  person  purchasing  of  him,  is  bound  to  remove  them 
within  a  reasonable  time  ;  but  it  is  to  the  deliver}-  that  the  law  looks, 
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and  that  must  be  made  within  a  reasonable  time  :  so  licre,  the  sheriff 
is  bound  to  deliver,  and  in  a  reasonable  time  ;  but  being  so  bound, 
when  is  it  he  can  deliver?  when  tiie  corn  is  ripe  ;  and,  after  that  period, 
it  must  not  remain  an  unreasonable  time.  I  he  question,  therefore, 
always  is,  What  is  a  reasonable  time  for  delivery  ?  and  I  full}'  agree 
with  the  counsel  for  the  plaintiff,  tliat  the  delivery  of  the  crop  and  the 
satisfaction  of  the  judgment,  are  the  objects  of  the  law  ;  that  not  only 
things  actually  in  the  hands  of  the  sheriff  are  in  in  custodia  legis^  but  that, 
virtually,  all  things  taken  in  execution  remain  in  such  custody-  till  the 
sheriff  can  deliver  them,  so  as  to  give  effect  to  the  judgment.  If  there 
be  any  doubt  as  to  this,  we  should  refer  to  the  statutes  respecting  land- 
lords; b}'  those  statutes,  growing  corn  is  considered  as  goods;  and 
the  provisions  touching  a  distress  of  such  corn  are,  that  it  is  to  be 
distrained  as  if  it  were  goods  and  chattels.  I  put,  therefore,  the  same 
construction  on  this  case,  in  favor  of  creditors,  as  obtains,  under  the 
Statutes,  in  favor  of  landlords.  My  opinion  clashes  with  no  authorit}- ; 
and  being  called  on  to  decide  on  principle,  I  think,  on  principle,  the 
defendant  had  no  right  to  distrain. 

Park,  J.  The  question  was  well  put  by  the  counsel  for  the  defend- 
ant, with  the  addition  which  was  made  by  my  Brother  Burrough ; 
and  that  is  the  fair  question  in  this  case.  If  the  decision  of  the  court 
were  any  other  than  it  is  to  be,  the  effect  of  the  law  would  be  entirely 
destroyed;  because,  how  could  the  law  be  available  to  execution,  if 
those  who  purchased  under  a  sheriff  were  not  allowed  to  retain  what 
the}'  had  bought?  But  the  doctrine  is  not  entirely  new;  for,  thougli 
there  was  no  direct  decision  on  the  point  in  the  case  in  Willes,  the  lan- 
guage of  the  court  there,  is  a  prett\'  strong  argument,  to  show  that 
their  opinion  was  against  what  the  defendant  contends  for.  I  agree 
with  the  counsel  for  the  plaintiff  in  his  argument,  that  if  the  law  author- 
izes this  property  to  be  taken  under  an  execution,  it  authorizes  every- 
thing which  will  make  that  execution  available.  Here,  all  was  done 
which  was  requisite  to  render  the  seizure  legal ;  the  landlord  had  his 
deduction  fairly  allowed  at  the  time,  and  the  purchaser  must  be  allowed 
to  retain  what  the  law  has  given  him. 

BuKROUGH,  J.  I  have  a  high  opinion  of  whatever  pjoceeded  from 
the  late  Chief  Baron  Thompson,  but  I  do  not  think  that  which  has  been 
ascribed  to  him  was  his  deliberate  opinion  ;  and  the  intimation  of  the 
court  in  Willes  is  an  authority  the  other  way.  I  am  clearly  of  opinion 
that  these  goods  were  in  tlie  custody  of  the  law.  ¥ov,  how  does  the 
case  stand?  Here  is  a  judgment  creditor,  who  purchases  growing  corn 
under  an  execution,  but  he  has  no  satisfaction  till  the  corn  is  carried 
away,  and  till  then,  he  is  under  the  protection  of  the  law.  The  case  of 
assignees  and  executors  differs  from  tlie  present ;  the}'  stand  only  in 
the  place  of  the  bankrupt  and  testator,  and  there  is  a  continuation  of 
the  same  right  of  property  ;  here,  the  property  is  transferred  from  one 
hand  to  another.  Supposing  we  were  not  to  decide  as  we  have  done, 
it  would  onl}'  alter  the  practice,  and  cause  executions  to  be  kept  alive 
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from  term  to  term,   it  being  clear  that  the  landlord  is  entitled  to  no 
more  than  one  year's  rent  on  the  execution  of  a  fieri  facias . 

Richardson,  J.  I  am  of  opinion,  that  crops  in  the  hand  of  the 
sheriff's  vendee  are  protected  from  distress  ;  and  this  is  a  necessary- 
consequence  of  allowing  such  crops  to  be  liable  to  seizure.  That,  how- 
ever, is  clearly  so,  though  little  on  the  subject  is  to  be  found  in  the 
books.  It  has  always  been  held  as  undoubted,  which  perhaps  is  the 
reason  wh}'  so  little  appears  ;  such  crops  are  fructus  industr tales ^ 
which  would  go  to  the  executor,  and  therefore  have  been  considered 
seizable  as  goods  and  chattels.  But,  where  the  law  authorizes  a  seiz- 
ure, it  authorizes  all  that  which  will  make  the  seizure  available.  Now 
here  the  seizure  would  be  utterl}'  unavailable,  if  the  purchaser  could 
not  retain  that  which  he  bought  under  the  sherifTs  sale.  Eaton  v. 
Southhy  [Willes,  131],  comes  very  near  the  present  case,  though  there 
it  was  not  necessary  to  decide  the  point ;  but  the  Chief  Justice,  in  de- 
livering the  judgment  of  the  court,  thought  growing  crops  might  be 
protected  after  sale  b}'  the  sheriff.  Though  the  Statute  of  11  Geo.  2, 
gives  landlords  great  powers,  which  the}'  did  not  possess  before,  3'et  it 
only  enabled  them  to  distrain  crops  in  the  same  manner  as  other  goods. 
But  other  goods  must  alwa3's  be  taken  as  subject  to  any  prior  rights 
which  may  have  attached  to  them :  here,  a  right  had  attached  to  the 
crop  in  question,  incompatible  with  the  landlord's  distress.  In  order, 
therefore,  to  make  the  writ  of  fieri  facias  available  to  the  purposes 
for  which,  bj'  law,  it  was  intended,  there  must  be,  in  this  case, 

Judgment  for  the  plaintiff . 


DAVIS   V.    EYTON. 
Common  Pleas.     1830. 

[Reported  7  Bing  154.] 

TiNDAL,  C.  J.^  In  this  case  the  tenant,  White,  held  as  lessee  from 
year  to  j'ear,  subject  to  a  condition  of  re-entr}^  by  the  lessor,  which  was 
as  follows  :  —  "That  if  the  lessee  should  commit  an  act  of  bankruptcy, 
whereon  a  commission  should  issue,  and  he  should  be  declared  bank- 
rupt, or  if  he  should  become  insolvent,  or  incur  any  debt  upon  which 
any  judgment  should  be  signed,  entered  up,  or  given  against  him,  and 
on  which  any  writ  of  fieri  facias,  or  other  writ  of  execution  should  is- 
sue, it  should  be  lawful  for  the  lessor  to  re-enter  into  the  demised  prem- 
ises, and  the  same  again  to  have,  re-possess,  and  enjoy,  as  in  his 
former  estate." 

It  appears  that  on  the  11th  of  May  the  lessor  entered  for  what  he 
alleges  to  have  been  a  breach  of  condition,  namel}-,  that  the  lessee 

^  Only  the  opinions  are  printed. 
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contracted  a  debt,  upon  which  he  was  sued  to  judgment,  and  execution 
by  writ  o^  fieri  facias  was  issued  against  his  effects  ;  and  the  question 
is,  whether  the  landlord,  who  finds  corn  growing  upon  his  re-entry,  has 
a  right  to  such  corn  ? 

In  the  first  place,  this  is  not  the  case  of  an  estate,  the  termination  of 
which  was  originally,  uncertain.  The  estate  of  the  lessee  was  certain  at 
first,  but  liable  to  be  defeated  by  a  condition  which  he  allowed  to  be  in- 
serted in  the  contract,  and  which  was  a  lawful  condition.  It  is  sufficient 
that  the  condition  is  broken,  to  see  that  the  landlord  enters  on  his  title 
paramount,  and  takes  the  property  then  as  he  had  it  originally.  We 
might  therefore  decide  this  case  on  the  distinction  which  exists  between 
an  estate,  the  determination  of  which  depends  on  the  breach  of  any 
condition  entered  into  hy  the  partj^,  and  an  estate,  the  determination  of 
which  is  rendered  uncertain  by  operation  of  law.  But  it  has  been 
argued  that  the  estate  here  was  not  determined  by  the  act  of  the  tenant, 
but  Immerliately,  at  least,  by  act  of  law.  The  original  act,  however,  on 
which  the  legal  proceedings  are  founded,  was  the  act  of  the  tenant  alone. 
Contracting  the  debt  was  his  act ;  so,  the  refusal  to  pa}',  which  brought 
on  the  suit  and  judgment ;  so,  the  omission  to  satisfy  the  judgment. 
The  execution  is  the  immediate  and  necessary  consequence  therefore  of 
his  own  act.  And  it  is  not  so  clear  that  the  entire  breach  of  the  condi- 
tion should  be  the  act  of  the  tenant  alone.  On  the  contrary,  there  are 
cases  in  which  the  entire  breach  of  the  condition  has  not  been  complete 
by  the  single  act  of  the  part}'.  As  in  Buhoer  v.  Bulwer,  although  the 
resignation  was  not  complete  till  acceptance  by  the  bishop,  the  title 
was  forfeited  by  the  clergyman's  act  of  resignation.  And  the  law  is 
the  same  in  cases  where  an  estate  is  to  be  forfeited  by  surrender,  al- 
though the  surrender  be  not  complete  hy  the  act  of  the  tenant  alone. 
There  is  no  authority  which  decides  that  the  act  on  which  the  lease  is 
forfeited  according  to  a  condition,  must  be  the  sole  and  distinct  act  of 
the  tenant  alone.  It  has  been  urged  that  this  construction  will  occasion 
great  inconvenience  to  the  tenant  for  the  doubtful  interval  between  his 
original  act  and  the  landlord's  re-entr}',  inasmuch  as  it  is  not  certain 
that  such  act  will  be  followed  by  legal  proceedings,  or  by  the  landlord's 
re-entry.  There  is  no  doubt  that  such  inconvenience  may  exist,  but  it 
is  an  inconvenience  occasioned  by  the  act  of  the  lessee  himself  ;  and  the 
argument  goes  too  far,  because  even  in  cases  where  the  forfeiture  ac- 
crued indisputedly  from  the  sole  act  of  the  lessee  in  the  breach'of  a 
condition,  an  interval  must  elapse  before  it  can  be  k-iown  whether  the 
landlord  elects  to  enter  ;  and  yet  it  is  clear  that  ui)on  such  breach  of 
condition  he  is  entitled  to  enter.  The  principal  authority  which  has 
been  relied  on  in  support  of  the  plaintiff's  argument,  is  in  OlancVs  Case, 
in  the  Fifth  Reports,  and  Rolle's  Abridgement.  There  it  is  laid  down, 
that  if  a  lease  be  made  to  husband  and  wife  during  coverture,  and  tlte 
hns])and  sow  the  land,  and  afterwards  they  be  divorced,  causa  prcecnn- 
tractus,  the  husband  shall  have  the  corn,  because  the  judgment  is  tiie 
act  of  the  law.     But  that  was  a  case  not  of  a  condition,  but  of  a  limita- 
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tion  creating  an  estate  of  uncertain  duration  ;  for  it  was  uncertain  how 
long  the  relation  of  man  and  wife  miglit  continue  ;  and  it  turned  out 
tliat  in  consequence  of  some  act  before  the  supposed  marriage,  the  par- 
ties were  not  in  effect  husband  and  wife,  so  that  the  lease  was  granted 
under  an  error  as  to  the  supposed  fact ;  the  just  inference  therefore  is, 
that  the  estate  was  void  by  act  of  law.  In  the  present  case  the  land- 
lord entered  in  consequence  of  the  act  of  the  lessee,  and  being  in  as  of 
his  former  estate  the  damages  must  be  reduced  by  the  amount  of  the 
emblements,  to  which  he  was  clearly  entitled. 

Gaselee,  J.  I  am  of  the  same  opinion.  There  is  great  weight  in 
the  point  relied  on  by  the  defendant's  counsel,  that  the  landlord's  re- 
entry was  the  consequence  of  a  stipulation  between  the  parties  ;  but  in- 
dependently of  that,  there  is  sufHcient  to  justify  the  application  to 
reduce  the  "damages.  In  the  case  put,  of  an  estate  during  coverture, 
terminated  by  the  dissolution  of  the  supposed  marriage,  it  was  not  the 
act  of  the  party  which  dissolved  the  marriage,  but  the  marriage  itself 
was  a  nullity. 

BosANQUET,  J.  I  am  of  opinion  that  the  lessor  in  this  case  is  entitled 
to  retain  the  emblements.  It  is  distinctly  Laid  down  that  a  lessor  is 
entitled  to  the  emblements  where  he  enters  for  condition  broken,  be- 
cause he  enters  by  title  paramount,  and  is  in  as  of  his  first  estate. 
Then,  has  the  lessor  entered  here  for  condition  broken  ?  It  was 
stipulated  between  him  and  his  tenant,  that  upon  certain  events  he 
should  re-enter  and  repossess  the  land  as  of  his  former  estate,  and  hav- 
ing entered  in  consequence  of  one  of  those  events  he  is  entitled  to  em- 
blements. But  it  has  been  urged  that  the  condition  here  has  not  been 
broken,  or  has  not  been  wholly  broken  by  the  tenant,  because  the  stipu- 
lation between  the  parties  for  re-entry,  requires  that  the  act  of  the 
tenant  shall  be  followed  by  an  act  of  law,  as  the  issuing  of  an  execution 
or  a  commisson  of  bankruptcy.  It  has  also  been  contended  that  the 
completion  of  the  forfeiture  is  the  act  of  the  lessor,  and  not  the  act  of 
the  tenant,  because  it  depends  on  the  lessor  whether  he  will  take  ad- 
vantage of  the  forfeiture  or  not.  But  that  argument  proves  too  much, 
for  it  would  show  that  in  no  case  would  the  lessor  be  entitled  to  emble- 
ments upon  re-entry  for  a  breach  of  condition  ;  and  the  argument  that 
the  execution  which  gives  the  immediate  right  of  re-entry  is  an  act  of 
law,  and  not  the  act  of  the  lessee,  is  answered  by  saying  that  it  is  the 
consequence  of  the  act  of  the  lessee.  In  Faxntleroifs  Case  an  in- 
surance company  refused  to  pay  the  amount  of  an  insurance  on  his  life, 
on  the  ground,  that  when  he  was  executed  for  forger^',  his  death  was 
occasioned  by  his  own  act.  For  the  plaintiff  it  was  contended  that  he 
died  by  act  of  law;  but  the  House  of  Lords  held  that  his  death  must 
be  considered  as  occasioned  by  his  own  act.  The  case  cited  in  Oland's 
Case  does  not  apply,  because  there  was  no  express  condition  broken, 
nor  any  stipulation  for  re-entry. 

Alderson,  J.    I  am  of  the  same  opinion.     White,  the  lessee,  incurred 
a  forfeiture  by  his  own  act ;  the  lessor  had  stipulated,  that  if  the  lessee 
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contracted  a  debt  wliich  should  be  followed  up  by  judgment  and  execu- 
tion, 01"  committed  an  act  of  bankruptcy  followed  up  by  a  commission, 
the  lessor  should  re-enter  and  have  the  land  ns  of  his  former  estate. 
It  seems  to  me  that  the  legal  consequences  only  qualify  the  act  of  the 
lessee,  because  that  act  pervades  all  the  subsequent  proceedings;  for 
the  commission  could  not  issue  unless  there  had  been  an  act  of  bank- 
ruptc}',  nor  the  execution  unless  there  had  been  a  previous  debt ;  and  if 
the  lessee  stipulates  that  in  such  case  he  shall  be  turned  out  of  posses- 
sion, it  is  b}'  his  own  act  that  he  is  turned  out. 


JRiUe  absolute. 


GRAVES   V.  WELD. 
King's  Bench.    1833. 

[Reported  5  B.  cj^  Ad.  105.] 

Trover  for  clover,  the  clover  hay,  and  clover  seed.  Plea,  not 
guilty.  At  the  trial  before  Taunton.,  J.,  at  the  Dorsetshire  Summer 
Assizes,  1832,  a  verdict  was  found  for  the  plaintiff,  subject  to  the  fol- 
lowing case :  — 

The  plaintiff  being  possessed  of  a  close  under  a  lease  for  ninety-nine 
years,  determinable  on  three  lives,  in  the  course  of  the  spring  of  1830, 
sowed  it  with  barley ;  and  in  May  of  the  same  year,  he  sowed  broad 
clover  seed  with  the  barley.  The  last  of  the  three  lives  expired  on  the 
27th  of  July,  1830,  tlie  reversion  then  being  in  the  defendant.  In  the 
autumn  of  1830,  the  plaintiff  took  the  crop  of  barley,  in  the  mowing  of 
which  a  little  of  the  clover  plant  which  had  sprung  up  was  cut  off  and 
taken  together  with  the  barley.  In  January,  1831,  the  plaintiff  gave 
np  the  possession  of  the  close  to  the  defendant.  According  to  the 
usual  course  of  good  husbandry-,  broad  clover  is  sown  about  April  or 
May,  and  the  crop  is  fit  to  be  taken  for  hay  about  the  beginning  of 
June  in  the  following  3-ear.  The  clover  in  question  was  cut  bj-  the 
defendant  about  the  end  of  Ma}',  1831,  which  was  more  than  a  twelve- 
month after  the  seed  had  been  sown.  After  the  barlev  is  cut,  the 
clover  is  sometimes  depastured  by  sheep  in  the  autumn,  whereby-  the 
crop  is  made  thicker  ;  if  not  so  fed  off,  the  shoots  would  be  killed  by 
:the  frost  in  the  winter.  In  this  case  the  clover  was  not  depastured. 
Broad  clover  is  sometimes  sown  b}'  itself;  but  more  frequently  with 
[barley,  flax,  oats,  or  wheat.     The  part  of  the  clover  plants  cutoff  with 

1  "Between  mortaragor  and  mortgagee,  a  mortgagor  in  possession  is  a  tenant  at 
will ;  and,  if  the  emblements  are  not  protected  in  his  hands,  it  is  because  lie  may  ob- 
tain their  value  in  account,  on  bill  to  redeem.  But  he  may  lawfully  lease,  subject 
to  the  mortgage ;  and  when  the  mortgagee  defeats  the  estate,  either  by  entry  or  ju- 
dicial sale,  the  annual  crops  are  saved  for  the  tenants,  under  the  common  rule  rela- 
ting to  emblements,  because  the  termination  of  the  lease  is  uncertain."  Lane,  C.  J. 
■  in  Cassilly  v.  Rhodes,  12  Ohio  88,  95.     But  see  Lane  v.  King,  8  Wend.  584. 
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the  barley  at  the  time  of  mowing  it,  makes  the  barle}'  straw  better  as 
fodder  ;  but  the  clover  is  sown  for  ha}-,  or  seed,  and  not  to  improve  the 
barley  straw.  When  the  clover  grows  up  high,  it  is  injurious  to  the 
barley.  It  is  the  common  course  of  husbandry,  to  take  for  ha}-  a  sec- 
ond crop  of  the  clover  in  the  autumn  of  the  yeav  after  it  is  sown  ;  and 
a  second  crop  was  so  taken  by  the  defendant  in  the  autumn  of  1831. 
But  when  it  is  intended  for  seed,  no  crop  is  taken  for  hay  in  the 
summer.  Sometimes  the  clover  is  left  for  a  third  year,  but  it  is  not 
tlien  a  good  crop.  The  usual  course  of  husbandry  is  to  plough  up  the 
land  in  the  autumn  of  the  second  3-ear  for  wheat.  There  was  no  cove- 
nant in  the  lease  as  to  the  away  going  crop,  or  binding  the  tenant  to 
any  particular  course  of  husbandry-. 

The  learned  judge  took  the  opinion  of  the  jury  on  the  two  following 
questions  :  First,  whether  the  plaintiff  received  an}'  benefit  from  taking 
the  clover  with  the  barley  straw,  sufficient  to  compensate  him  for  the 
cost  of  the  clover  seed,  and  the  extra  expense  of  sowing  and  rolUng. 
Secondly,  whether  a  prudent  and  experienced  farmer,  knowing  that  his 
term  was  to  expire  at  Michaelmas,  would  sow  clover  with  his  barley  in 
the  spring,  where  there  was  no  covenant  that  he  should  do  so  ;  and, 
whether,  in  the  long  run,  and  on  the  average,  he  would  repay  himself  in 
the  autumn  for  the  extra  cost  incurred  in  the  spring.  The  jury  answered 
both  these  questions  in  the  negative. 

The  question  for  the  opinion  of  the  court  was,  whether  the  plaintiff 
was  entitled  to  the  clover  cut  in  May,  1831,  as  emblements. 

The  case  was  argued  in  this  term. 

Follett,  for  the  plaintiff. 

Gnrnbler,  for  the  defendant. 

Denmax,  C.  J.  In  this  case  the  plaintiff  is  undoubtedly  entitled  to 
emblements.  The  question  is,  whether  that  which  is  here  called  the 
second  crop  of  clover  falls  under  that  description?  We  think  it  does 
not. 

In  the  very  able  argument  before  us,  both  sides  agreed  as  to  the 
principle  upon  which  the  law  which  gives  emblements  was  originally 
established.  That  principle  was,  that  the  tenant  should  be  encour- 
aged to  cultivate,  by  being  sure  of  receiving  the  fruits  of  his  labor ; 
but  both  sides  were  also  agreed  that  the  rule  did  not  extend  to  give  the 
tenant  all  the  fruits  of  his  labor,  or  the  right  might  be  extended  in  that 
case  to  things  of  a  more  permanent  nature,  as  trees,  or  to  more  crops 
than  one  ;  for  the  cultivator  very  often  looks  for  a  compensation  for  hia 
capital  and  labor  in  the  produce  of  successive  years.  It  was,  there- 
fore, admitted  by  each,  that  the  tenant  could  be  entitled  to  that  species 
of  product  only  which  grows  by  the  industry  and  manurance  of  man, 
and  to  one  crop  only  of  that  product.  But  the  plaintiff  insisted  that 
the  tenant  was  entitled  to  the  crop  of  any  vegetable  of  that  nature, 
whether  produced  annually  or  not,  which  was  growing  at  the  time  of 
the  cesser  of  the  tenant's  interest ;  the  defendant  contended  that  he 
was  entitled  to  a  crop  of  that  species  only  which  ordinarily  repays  the 
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labor  by  which  it  is  produced,  within  the  3'ear  in  which  that  labor  is 
bestowed,  though  the  crop  ma3',  in  extraordinary  seasons,  be  delayed 
beyond  that  period.  And  the  latter  proposition  we  consider  to  be  the 
law. 

It  is  not,  however,  absolutely  necessary  to  decide  this  question  ;  for, 
assuming  that  the  plaintiff's  rule  is  the  correct  one,  the  crop  which  is 
claimed  was  not  the  crop  growing  at  the  end  of  the  term.  The  last 
cestui  que  vie  died  in  July ;  the  barley  and  the  clover  vrere  then  grow- 
ing together  on  the  same  land,  and  a  crop  of  both^  together,  was  taken 
by  the  plaintiff  in  the  autumn  of  that  year ;  though  the  crop  of  clover 
of  itself  was  of  little  value.  Thus  the  plaintiff  has  had  one  crop  ;  and 
if  it  were  necessary-,  either  generally,  or  in  the  particular  case,  that  the 
crop  taken  should  remunerate  the  tenant,  we  must  observe,  that  though 
the  crop  of  clover  alone  did  not  repay  the  expense  of  sowing  and  prep- 
aration, the  case  does  not  find  that  both  crops  together  did  not  repay 
the  expenses  incurred  in  raising  both.  The  decision,  therefore,  might 
proceed  on  this  short  ground ;  but  as  the  more  general  and  important 
question  has  been  most  fully  and  elaborately  argued,  we  think  it  right 
to  say  we  are  satisfied  that  the  general  rule  laid  down  by  the  defend- 
ant's counsel  is  the  right  one. 

The  principal  authorities  upon  which  the  law  of  emblements  depends, 
are  Littleton,  §  68,  and  Coke's  Commentary  on  that  passage.  The 
former  is  as  follows:  "If  the  lessee  soweth  the  land,  and  the  lessor, 
after  it  is  sown  and  before  the  corn  is  ripe,  put  him  out,  yet  the  lessee 
shall  have  the  corn,  and  shall  have  free  entrj-,  egress  and  regress  to 
cut  and  carry  away  the  corn,  because  he  knew  not  at  what  time  the 
lessor  would  enter  upon  him."  Lord  Coke,  Co.  Lit.  55  a,  says,  ''  The 
reason  of  this  is,  for  that  the  estate  of  the  lessee  is  uncertain,  and, 
therefore,  lest  the  ground  should  be  unmanured,  which  should  be  hurt- 
ful to  the  Commonwealth,  he  shall  reap  the  crop  which  he  sowed  in 
peace,  albeit  the  lessor  doth  determine  his  will  before  it  be  ripe.  And 
so  it  is  if  he  set  roots  or  sow  hemp  or  flax,  or  any  other  annual 
profit,  if  after  the  same  be  planted^  the  lessor  oust  the  lessee  ;  or  if  the 
lessee  dieth,  j'et  he  or  his  executors  shall  have  that  year's  crop.  But 
if  he  plant  3'oung  fruit  trees,  or  young  oaks,  ashes,  elms,  &c.,  or  sow  the 
ground  with  acorns,  &c. ,  there  the  lessor  may  put  him  out  notwith- 
standing, because  they  will  yield  no  present  annual  profit."  These 
authorities  are  strongly  in  favor  of  the  rule  contended  for  by  the  defend- 
ant's counsel ;  the}-  confine  the  right  to  things  yielding  present  annual 
profit :  and  to  that  3'ear's  crop,  which  is  growing  when  the  interest 
determines.  The  case  of  hops,  which  grow  from  ancient  roots,  and 
which  3'et  maj'  be  emblements,  though  at  first  sight  an  exception,  really 
falls  within  this  rule.  In  Latham  v.  Atwood.,  Cro.  Car.  515,  they  were 
held  to  be  "  like  emblements,"  because  they  were  "  such  things  as  grow 
by  the  manurance  and  industry  of  the  owner,  b}*  the  making  of  hills 
and  setting  poles:"  that  labor  and  expense,  without  which  they  would 
not  grow  at  all,  seems  to  have  been  deemed  equivalent  to  the  sowing 
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and  planting  of  other  vegetables.  Mr.  Cruise,  in  his  Digest,  i.  110,  ed. 
3,  says  that  this  determination  was  probably  on  account  of  the  great 
expense  of  cultivating  the  ancient  roots.  It  may  be  observed,  that  the 
case  decides  that  hops,  so  far  as  relates  to  their  annual  product  only, 
are  emblements  ;  it  by  no  means  proves,  that  the  person  who  planted 
the  young  hops  would  have  been  entitled  to  the  first  crop  whenever 
produced. 

On  the  other  hand,  no  authority  was  cited  to  show  that  things  which 
take  more  than  a  year  to  arrive  at  maturity,  are  capable  of  being  em- 
blements, except  the  case  of  Kingshunj  v.  Collins,  4  Bing.  202,  in 
which  teazles  were  held  by  the  Court  of  Common  Pleas  to  be  so.  But 
this  point  was  not  argued,  and  the  court  does  not  appear  to  have  been 
made  acquainted  with  the  nature  of  that  crop  or  its  mode  of  cultiva- 
tion, or  it  may  be,  that  in  the  year  when  the  plant  is  fit  to  gather,  so 
much  labor  and  expense  is  incurred,  as  to  put  it  on  the  same  footing  as 
hops.  We  do  not  therefore  consider  this  case  as  an  authority  upon  the 
point  in  question. 

The  note  of  Serjeant  Hill  in  9  Vin.  Abr.  368,  in  Lincoln's  Inn 
Library,  which  Mr.  Garabier  quoted,  is  precisely  in  point  in  the  present 
case,  and  proves  that,  in  the  opinion  of  that  eminent  lawyer,  the  crop 
of  clover  in  question  does  not  belong  to  the  plaintiffs.  It  is  stronger, 
because  there  the  estate  of  the  tenant  is  supposed  to  determine  after 
harvest,  whereas  here  it  determined  before. 

The  weight  of  authority,  therefore,  is  in  favor  of  the  rule  insisted 
upon  bv  the  defendant.  There  are  besides  some  inconveniences, 
doubts,  and  disputes,  which  were  pointed  out  in  the  argument,  which 
would  arise  if  the  other  rule  were  to  prevail.  Is  the  tenant  to  have  the 
feeding  in  autumn,  besides  the  crop  in  the  following  year?  If  so,  he 
gets  something  more  than  one  crop.  Is  he  to  have  the  possession  of 
the  land  for  the  purpose?  Or  is  the  reversioner  to  have  the  feeding; 
and,  in  that  case,  is  the  reversioner  to  be  liable  to  an  action  if  he  omits 
to  feed  off  the  clover,  and  thereby  spoils  the  succeeding  crop?  These 
inconveniences  do  not  arise  if  the  defendant's  rule  is  adopted.  It  also 
prevents  the  reversioner  from  being  kept  out  of  the  full  enjoyment  of 
his  land  for  a  longer  time  than  a  year  at  the  most ;  whereas,  upon  the 
other  supposition,  that  period  may  be  extended  to  two  or  more  years, 
according  to  the  nature  of  the  crop. 

We  are  therefore  of  opinion  that  the  rule  regulating  emblements  is 
that  which  the  defendant  has  contended  for,  and  that  for  this  reason 
also  he  is  entitled  to  our  judgment.        Judgment  for  the  defendant} 

1  See  Reiff\.  Relff,  64  Pa.  134;  Evans  v.  Iglehart,  6  G.  &  J.  171,  188  et  seq.; 
Flanagan  v.  Seaver,  9  Ir.  Ch.  230;  Ilendrickson  v.  Cavdivell,  9  Baxt.  389;  Sparrow  v. 
Pc/!rf,'49Minn.  412. 

On  the  Statute  of  Frauds  as  affecting  the  sale  o^  growing  timber  and  crops,  see 
Williston,  Cases  on  Sales,  pp.  734-758. 
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Exchequer.     1857. 

[Reported  2  H.  Sr  N.  122.] 

The  declaration  alleged  that  "W.  Cooper,  in  his  lifetime  and  at  the 
time  of  his  death,  was  seised  in  fee  of  certain  land  called  the  "  Clay 
pits,"  and  being  so  seised  sowed  the  same  with  a  crop  of  corn  and 
barley,  which  was  growing  thereon  at  the  time  of  his  death  ;  and  that 
at  the  time  of  the  committing  of  the  grievances  hereinafter  mentioned, 
the  plaintiffs,  as  executors,  were  entitled  to  the  said  crop  of  corn  and 
barley,  which  was  then  growing  on  the  said  land,  and  to  a  right  of  way, 
&c.,  for  the  purpose  of  cutting  and  carrying  away  the  said  crop  of  corn 
and  barley  ;  that  the  crop  was  ripe  and  ready  to  be  cut ;  yet  the  de- 
fendant obstructed  the  said  wa}",  and  prevented  the  plaintiffs  from 
entering  and  carrying  away  the  said  corn,  &c. 

Plea.  That  W.  Cooper,  by  his  last  will,  devised  the  said  land,  called 
the  "  Clay  pits,"  unto  one  M.  \Yoolfitt,  to  hold  the  same  to  the  use  of 
M.  Woolfitt,  hsr  heirs  and  assigns  forever,  whereb}'  M.  Woolfltt  be- 
came seised  of  the  said  land  called  the  "  Clay  pits,"  and  entitled  to 
the  crop  of  corn  and  barle}'  growing  thereon  ;  and  that  M.  Woolfitt 
being  so  seised  and  so  entitled  to  the  said  crop  of  corn  and  barley,  the 
defendant,  as  the  servant  of  M.  Woolfitt,  committed  the  supposed 
grievances. 

Replication.  That  W.  Cooper,  b}'  his  will,  gave  and  devised  the  said 
land  to  M.  Woolfitt,  chargeable,  nevertheless,  with  the  payment  of  a 
legacy  of  £20  thereinafter  bequeathed  to  Samuel  Cooper,  to  hold  the 
same,  chargeable  as  aforesaid,  unto  and  to  the  use  of  M.  Woolfit,  her 
heirs  and  assigns  forever.  And,  by  his  will,  he  gave  and  bequeathed 
to  M.  Woolfitt  and  Sarah  Cooper,  in  equal  shares,  all  his  moneys, 
securities  for  money,  liousehold  furniture,  goods,  chattels,  personal 
estate  and  effects  whatsoever  and  wheresoever  not  thereinbefore  specifi- 
cally bequeathed ;  and  b}'  a  codicil  to  his  said  will,  duly  executed,  &c., 
he  revoked  the  said  bequest,  in  favor  of  the  said  M.  Woolfitt,  of  one 
half  part  of  the  residue  of  his  personal  estate  and  effects,  and  be- 
queathed such  one  half  part  to  the  plaintiff,  Henry  Cooper,  and  after- 
wards died  without  altering  his  said  will  and  codicil  as  to  the  said 
bequest,  and  that  the  corn  and  barley  in  the  declaration  mentioned  was 
not  specifically  bequeathed  by  the  will  or  codicil,  or  otherwise. 

The  defendant  demurred  to  the  replication.  He  also  rejoined  :  That 
W.  Cooper,  by  his  said  will,  bequeathed  to  the  said  Samuel  Cooper, 
the  legacy  of  £20,  to  be  payable  at  the  end  of  twelve  calendar  months 
next  after  his  decease,  by  M.  Woolfitt,  out  of  the  close  of  land  called 
"Clay  pits,"  &c.  And  he  also  bequeathed  unto  Joseph  Cooper 
absolutely,  all  that  his  post  wiudiiiill,  with  the  sails,  gear  and  appurte" 
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nances ;  and  that  the  said  W.  Cooper,  by  his  said  will,  gave  and  be- 
queathed unto  M.  WoolQtt  and  the  plaintiff,  Sarah  Cooper,  in  equal 
shares,  all  his  moneys,  securities  for  money,  household  furniture,  goods, 
chattels,  personal  estate  and  effects  whatsoever  and  wheresoever  not 
thereinbefore  specifically  bequeathed,  subject  to  the  payment  of  all  his 
just  debts,  his  funeral  and  testamentary  expenses,  as  well  as  to  the 
payment  of  legacies  of  £20  apiece  unto  James  Cooper  and  E.  Cooper, 
and  he  appointed  them,  the  said  M.  Woolfitt  and  Sarah  Cooper,  joint 
executrixes  of  his  said  will;  and  that  the  said  W.  Cooper,  by  his  said 
codicil,  charged  his  aforesaid  mill  and  appurtenances  bequeathed  to 
the  said  Joseph  Cooper  with  the  payment  of  the  said  two  legacies  of 
£20  apiece  to  the  said  James  Cooper  and  E.  Cooper,  in  exoneration  of 
his  residuary  personal  estate,  and  he  appointed  the  plaintiff,  Henry 
Cooper,  joint  executor  with  the  said  Sarah  Cooper  of  his  will. 
The  plaintiff  demurred  to  the  rejoinder. 
Bittleston,  for  the  defendant. 
Joseph  Brown,  for  the  plaintiff. 

Pollock,  C.  B.  The  question  is,  whether,  under  the  large  words 
employed  by  the  testator  in  the  bequest  of  personalty,  the  growing 
crops  are  so  clearly  given  to  the  legatee  as  to  take  them  out  of  the 
operation  of  the  rule  of  law  which,  in  case  of  a  devise  of  the  ground  on 
which  the  crops  stand,  gives  them  to  the  devisee.  A  devisee  takes 
more  than  the  heir  would  have  done  ;  for  he  is  not  hceres  /actus,  but 
takes  by  conveyance.  He  is  therefore  entitled  to  everything  which  is 
appurtenant  to  the  land,  and  as  such  to  all  crops  growing  on  the  land 
at  the  time  of  the  testator's  decease,  unless  it  appears  with  certainty 
that  the  testator  intended  some  one  else  to  take  them.^  Here  it  is  im- 
possible to  say  that  it  is  clear  that  the  testator  intended  to  give  these 
crops  to  the  executors.  I  am  therefore  of  opinion  that  there  must  be 
judgment  for  the  defendant. 

Maktin,  B.  I  am  of  the  same  opinion.  The  replication  shows  that 
the  testator  having  given  to  M.  Woolfitt  the  close  called  "  the  Clay 
pits,"  bequeathed  to  H.  Cooper  and  S.  Cooper  all  his  pei-sonal  estate 
whatsoever  and  wheresoever  not  thereinbefore  specifically  bequeathed. 
It  is  said  that  this  applies  to  the  crops  growing  on  the  land  in  question. 
But  according  to  the  well-established  rule,  they  go  to  the  devisee  of  the 
land  unless  expressly  given  by  the  will  to  some  one  else. 

Bramwell,  B.  I  am  of  the  same  opinion.  It  is  said  that  the  gen- 
eral bequest  of  the  personal  estate,  not  thereinbefore  specifically  be- 
queathed, shows  that  the  emblements  were  not  to  go  to  the  devisee 
of  the  land.     But,  in  fact,  this  amounts  to  nothing,  because  in  every 

1  "  It  is  not  easy  to  account  for  this  distinction,  which  gives  com  growing  to  the 
devisee,  but  denies  it  to  the  heir;  though  it  has  been  attempted.  See  Gilb.  Laws 
of  Evid.  260."  Co.  Lit.  55  b,  Hargrave's  note.  In  New  York  the  position  of  the 
devisee  as  to  annual  crops  is  affected  by  statute;  Stnll  v.  Wilbur,  77  N.  Y.  158  ;  but 
not  as  to  growing  grass ;  Matter  of  Chamberlain,  140  N.  Y.  390.  See  also  Humphrey 
V.  Merritt,  61  lud.  197. 
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case  where  an  executor  is  appointed  all  the  personal  effects  vest  in 
him. 

Channell,  B.  I  am  of  opinion  that  the  defendant  is  entitled  to 
judgment  upon  each  of  the  demurrers.  The  law  is  thus  stated  in  Shep- 
pard's  Touchstone,  by  Preston,  p.  472 :  "  As  between  an  executor 
and  devisee  the  emblements  belong  to  the  devisee,  unless  they  are 
expressly  bequeathed."  Here  there  is  nothing  either  in  the  will  or  the 
codicil  to  cut  down  the  effect  of  the  devise  to  M.  Woolfitt. 

Judgment  for  the  defendant. 


TERHUNE  V.  ELBERSON. 

Supreme  Court  of  Judicature  of  New  Jersey.     1810. 

[Reported  2  Penning.  533.] 

The  action  below  was  an  action  of  trespass,  for  cutting  down  and 
taking  away  eighty  bushels  of  rye,  and  twenty  bushels  of  wheat  of  the 
plaintiff  below,  Elberson,  by  the  defendant  below,  Terhune,  the  7th 
July,  1810. 

The  defence  set  up,  was,  that  the  defendant  below  purchased  the 
land  on  which  he  cut  the  wheat  and  r\-e  of  the  plaintiff  below,  the  4th 
May,  1810,  and  had  gone  into  possession  of  the  premises  under  the 
said  deed,  on  which  the  wheat  and  rj-e  was  cut  at  the  time  of  cutting  it, 
which  fact  appeared  by  the  record. 

It  was  contended  by  the  plaintiff  below,  that  although  he  did  sell  the 
land  on  which  the  wheat  and  rye  was  cut,  to  the  defendant,  in  May, 
and  gave  him  possession  thereof,  yet  that  this  sale  did  not  conve}'  the 
wheat  and  r^'e  growing  on  the  land.  That  whoever  sowed  in  peace 
should  reap  in  peace.  The  cause  was  tried  by  a  jur}',  and  verdict  and 
judgment  for  the  plaintiff  for  $30,  with  costs. 

By  the  Couut.  The  doctrine  of  emblements  does  not  appl}'  to  this 
case.  The  sale  and  conveyance  of  the  land  in  fee  simple,  carried  with 
it  the  wheat  and  rye  growing  on  the  land,  unless  the  wheat  and  rye  was 
specially  reserved,  which  was  not  pretended. 

JLet  the  judgment  be  reversed. 
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HOOSER  V.    HAYS. 

Court  of  Appeals  of  Kentucky.     1849. 

[Reported  10  B.  Mon.  72.] 

Judge  Graham  delivered  the  opinion  of  the  Court. 

This  is  an  action  of  replevin  by  Hooser  to  recover  possession  of  one 
hundred  bushels  of  wheat,  in  the  sheaves,  averred  to  have  been  wrong- 
fully taken  and  detained  b}-  Hays.  On  the  trial,  the  defendant  filed 
four  pleas.  Upon  the  first  plea,  not  guilt}',  issue  was  taken ;  but  to 
pleas  numbered  2,  3,  4,  the  plaintiff  demurred,  and  the  Court  having 
sustained  the  pleas,  and  the  plaintiff  failing  to  make  further  replication, 
judgment  was  rendered  for  the  defendant,  on  the  verdict  of  a  jury, 
sworn  to  inquire  of  damages.  The  sufficiency  of  these  pleas  to  bar  the 
plaintiff's  action,  is  now  to  be  determined. 

It  is  only  necessary  to  notice  plea  No.  3,  which  avers  that  the 
defendant  was  and  is  seized  in  his  demesne,  as  of  fee,  of  and  to  the 
use,  trusts,  and  profits,  of  a  certain  close,  (describing  it,)  and  be- 
ing so  seized,  the  plaintiff  with  force  and  arms  broke  and  entered  into 
the  said  close,  and  ousted  and  dispossessed  the  defendant  out  of  and 
from  his  said  close,  and  tortiouslj-  took  possession  thereof,  and  sowed 
the  same  with  and  in  wheat ;  and  whilst  the  same  wheat  was  growing 
on  the  said  close  of  defendant,  of  which  he  was  and  is  so  seized,  as 
aforesaid,  and  before  the  said  wheat  was  cut  and  severed  from  the  said 
close,  defendant  re-entered  into  the  said  close,  as  lawfully  he  might  and 
had  a  right  to  do,  and  was  thereb}'  in  of  his  former  right  and  title,  and 
of  his  old  estate  in  the  said  close  ;  and  being  so  in,  and  upon  the  said 
close,  he  cut  and  severed  the  said  wheat,  so  sown  b}-  plaintiff  and 
growing  thereon,  as  lawfully  he  might,  which  said  wheat  so  sown  by 
plaintiff  and  growing  on  the  said  close  of  defendant,  and  cut  and  severed 
from  the  said  close,  b\'  defendant,  is  the  same  wheat  in  plaintiff's  writ 
and  declaration  mentioned,  &c. 

This  plea  avers  title  in  fee  in  the  defendant,  possession  and  use  by 
him,  that  the  plaintiff  tortiously  entered  and  forciblv  dispossessed  him, 
sowed  the  ground  with  wheat,  and  afterwards  the  defendant  re-entered. 
It  is  said :  "  If  a  disseizor  sow  the  ground  and  sever  the  corn,  and  the 
disseizee  re-enter,  he  shall  have  the  corn,  because  he  entereth  in  by  a 
former  title,  and  severance  or  removing  of  the  corn  altercth  not  the 
case,  for  the  regress  is  a  continuation  of  the  freehold  in  him,  in  judg- 
ment of  law,  from  the  beginning,     1  Coke  Inst.  sec.  68,  55  b. 

The  plea  presents  a  state  of  facts,  whicli,  if  true,  (as  the}'  are  on  de- 
murrer taken  to  be,)  shows  that  the  defendant  was  the  owner  in  fee  of 
the  land  on  which  the  wheat  grew,  and  that  after  disseizin  he  had  re- 
entered, and  was  in  the  actual  and  lawful  j)ossession  of  the  land  and  of 
the  wheat,  as  his  own  propeitv.  and  vv'as  entitled  to  tlie  possession 
thereof     If  these  things  are  so,  then  the  plaintiff  had  not  right  to  the 
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immediate  possession  of  the  wheat,  and  could  not  maintain  the  writ  of 
replevin.     3  Stat.  Law,  503  ;  4  J.  J.  Mar.  255;   10  S.  &  R.  114. 

The  third  plea  seems  to  be  a  good  bar  to  plaintiff's  action.  The  de- 
murrer to  it  was  properly  overruled,  and  the  plaintiff  having  abided  bj- 
his  demurrer,  the  Court  did  not  err  in  giving  judgment  for  defendant. 

The  judgment  of  the  Circuit  Court  is  therefore  affirmed. 

Grey  and  Stites  for  appellant. 

B.  <&  A.  Monroe  and  J.  <&  W.  L.  Harlan  for  appellee.^ 


SMITH   V.    PRICE. 
Supreme  Court  of  Illinois.     1865. 

[Reported  39  ///.  28.] 

Writ  of  error  to  the  Circuit  Court  of  Marion  county  ;  the  Hon. 
Silas  L.  Bri/cm,  judge,  presiding. 

The  case  is  stated  in  the  opinion  of  the  court . 

Messrs.   Willard  and  Goodnow.,  for  the  plaintiff  in  error. 

Mr.  H.  K.  S.  O'Melveyiy,  for  the  defendant  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  court.  This 
was  a  bill  in  chancery  filed  by  Smith,  plaintiff  in  error,  to  enjoin  Price, 
the  defendant  in  error,  from  removing  certain  fruit-trees  growing  in  a 
nursery,  and  certain  ornamental  shrubberj',  from  a  tract  of  land  sold  by 
the  latter  to  the  former.  Price  answered  (tlie  oath  to  his  answer  hav- 
ing been  waived),  and  on  the  coming  in  of  the  answer  a  motion  was 
made  to  dissolve  the  injunction.  A  replication  was  filed  and  the  case 
seems  to  have  been  irregularly  set  down  for  final  hearing  at  the  same 
time  with  hearing  the  motion  to  dissolve,  and  to  have  been  finally  dis- 
posed of  upon  the  pleadings,  and  the  affidavits  filed  for  and  against  the 

1  "It  is  undoubtedly  true,  tliat,  at  common  law,  a  person  who  had  been  ousted 
from  land  might,  after  a  recovery  and  re-entry,  maintain  his  action  of  trespass  for  tlie 
mesne  profits  and  for  waste,  for  the  reason  that  after  re-entry  the  law  supposes  he 
lias  always  been  seised  and  the  acts  of  the  defendant  were  a  continuous  trespass  upon 
the  rightful  possession  of  tlie  plaintiff;  but  no  case  has  been  cited  in  which  this  prin- 
ciple has  been  held  to  make  the  owner  of  the  land  out  of  possession,  under  such 
circumstances,  the  owner  of  the  crops  grown  and  actually  harvested  by  the  defend- 
ant. The  very  fact  that  he  may  recover  the  rents  and  profits  of  the  land,  shows 
that  lie  cannot  recover  the  crops ;  for,  as  was  well  said  in  the  case  of  Sto<^kwell  v. 
Phelps,  34  N.  Y.  363,  tlie  owner  of  the  land,  in  such  cases,  does  not  recover  tiie 
value  of  the  crops  raised  and  harvested,  but  the  value  of  the  use  and  occupation  of 
the  land  ;  and  tlie  annual  crops  of  grain  and  grass,  which  contain  both  the  value  of 
the  use  of  the  land  and  the  labor  of  the  farmer,  do  not,  under  such  circumstances,  be- 
long to  the  owner  of  the  land.  It  would  be  an  oppressive  rule  to  require  ever}'  one 
who,  after  years  of  litigation  perhaps,  may  be  found  to  have  a  bad  title,  to  pay  the 
gross  value  of  all  the  crops  he  has  raised  ;  and  it  would  be  an  inconvenience  to  the 
public  if  the  bad  title  of  the  farmer  to  his  land  attaclied  to  the  crops  he  offered  for 
sale,  and  rendered  it  necessary  to  have  an  abstract  of  his  title  to  make  it  safe  to  pur- 
chase his  produce."     Temple,  J.,  in  Page  v.  Fowler,  39Cal.  412,  416. 
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motion.  As  no  exception  was  taken  to  this  proceeding,  it  was  prob- 
abl}'  had  by  consent.  The  court  rendered  a  decree  making  the  injunc- 
tion perpetual  as  to  a  part  of  the  trees,  and  dissolving  it  as  to  a  part ; 
and  from  this  decree  the  complainant  prosecutes  a  writ  of  error. 

The  defendant  admits  a  sale  of  the  land  b\-  himself  to  the  complain- 
ant, and  that  the  latter  went  into  possession  under  the  contract  of 
purchase,  but  insists  that  one  of  the  terms  of  the  sale  was  a  verbal 
reservation  of  the  nurser}'  trees  and  some  other  ornamental  shrub- 
bery. The  proof  made  in  the  affidavits  upon  this  point  is  uncertain 
and  contradictor}'. 

While  fruit-trees  and  ornamental  shrubbery  grown  upon  premises 
leased  for  nursery  purposes  would  proljably  be  held  to  be  personal 
property,  as  between  the  landlord  and  tenant,  yet  there  is  neither 
authority  nor  reason  for  saying  that,  as  between  vendor  and  vendee, 
such  trees  and  shrubbery  would  not  pass  with  a  sale  of  the  land.  They 
are  annexed  to,  and  a  part  of  the  freehold.  As  between  vendor  and 
vendee,  even  annual  crops  pass  with  the  land  where  possession  is  given. 
Bully.  Griswold  19  111.  631.  Under  the  contract  of  sale  and  the  de- 
liver}-  of  possession  by  Price  to  Smith,  the  latter  became  the  owner  of 
the  trees  as  well  as  of  the  soil,  and  it  would  be  a  violation  of  the  most 
familiar  rules  of  evidence  to  receive  proof  of  a  verbal  arrangement  co- 
temporaneous  with  the  written  contract  and  impairing  its  legal  effect. 
The  parties,  in  executing  the  written  instrument,  deliberately  made  it 
the  exclusive  evidence  of  the  terms  of  their  agreement.  This  instru- 
ment shows  a  sale  of  the  land  in  such  terms  as  to  pass  the  trees.  No 
reservation  is  made,  and  to  permit  the  vendor  now  to  show  that  there 
was  a  verbal  agreement  for  their  reservation,  would  be  to  permit  him 
to  prove  a  verlial  contract,  inconsistent  with  the  legal  import  of  that 
executed  by  the  parties  under  their  hands  and  seals.  This  the  law  for- 
bids. We  find  nothing  in  the  case  to  make  it  an  exception  to  this 
familiar  principle,  and  it  is  therefore  unnecessary  to  advert  to  the  evi- 
dence in  detail.  As  the  record  shows  that  Price  had  actually  removed 
a  part  of  the  shrubbery,  and  claimed  the  right  to  move  much  more,  it 
was  a  proper  case  for  an  injunction,  and  the  decree  will  be  reversed 
and  the  cause  remanded,  with  instructions  to  the  court  to  proceed  in 
conformity  with  this  opinion.  Decree  reversed.^ 


BRACKETT   v.   GODDARD. 

Supreme  Judicial  Court  of  Maine,     1866. 

[Reported  54  Me.  309.] 

Assumpsit  on    account  annexed,    for  860.  for   money  paid  bj-  the 
plaintiff  to  the  defendant,  for  logs  and  down  timber,  the  title  to  which, 

1  See  Noble  v.  Bosworth,  19  Pick.  314,  ]>ost ;  Strong  v.  Doyle,  110  Mass.  92. 
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the  plaintiff  alleged,  was  not  in  the  defendant  at  the  time  of  sale.  The 
writ  also  contained  a  count  for  monej'  had  and  received  for  same 
amount. 

It  appeared  from  the  report  that  the  defendant  owned,  in  the  summer 
of  18G3,  a  timber  lot  in  Hermou;  that  he  cut  down  a  large  number  of 
hemlock  trees  thereon,  peeled  the  bark  therefrom  and  removed  it  from 
the  lot, —intending  to  prepare  the  trees  by  cutting  off  the  tops  and 
haul  them  off  as  logs  to  be  sawed  during  the  ensuing  winter.  The  trees 
were  severed  from  the  stumjjs,  and  they  lay  as  they  fell,  with  the  tops 
on.  In  the  felling  the  choppers  endeavored,  so  far  as  practicable,  to 
have  them  lie  in  a  good  position  for  peeling  and  afterwards  hauling 
them  off. 

In  the  fore  part  of  the  fall  of  the  same  year,  the  defendant  conveyed 
the  lot  by  deed  of  warranty,  without  any  reservations,  to  one  Works. 
On  the  20th  of  the  following  November,  after  Works  had  entered  into 
possession  of  the  lot  under  his  deed,  the  defendant  sold  the  hemlocks 
thus  cut,  to  the  plaintiff,  by  a  bill  of  sale.  To  recover  back  the  money 
paid  for  the  bill  of  sale,  this  action  was  brought.  '   • 

Previous  to  the  commencement  of  this  suit,  the  plaintiff  demanded 
the  hemlocks  of  Works,  who  refused  to  deliver  them  or  permit  the 
plaintiff  to  take  them.  Thereupon  the  plaintiff  sued  Works  in  trover 
therefor,  and  entered  his  action  in  court,  which  action  was  continued 
from  terra  to  term  for  several  terms,  when  that  action  was  by  agree- 
ment of  parties  entered  "neither  party."  At  a  certain  term  of  the 
court,  during  the  pendency  of  that  action,  the  plaintiff  wrote  to  the 
defendant,  then  residing  at  Manchester,  N.  H.,  asking  him  to  come  to 
Bangor  as  a  witness.  The  defendant  went  to  Bangor  at  the  time 
requested.  For  his  travel  and  attendance  as  a  witness,  he  filed  an 
account  in  set-ofif  in  this  action. 

The  court  were  to  render  such  judgment  as  the  legal  rights  of  the 
parties  entitled  them  to. 

D.  D.  /Stewart,  for  the  plaintiff. 

A.  W.  Paine^  for  the  defendant. 

Appleton,  C.  J.  This  is  an  action  brought  to  recover  the  price  of 
certain  logs  sold  by  the  defendant  to  the  plaintiff.  The  claim  is  based 
upon  an  alleged  failure  of  the  defendant's  title. 

The  defendant,  while  owning  a  lot  of  land  in  Hermon,  cut  down  a 
quantity  of  hemlock  trees  thereon.  After  peeling  the  bark  therefrom 
and  hauling  it  off  the  land,  he  conveyed  the  lot  to  one  Works,  by  deed 
of  warranty,  without  any  reservation  whatever.  At  the  date  of  this 
deed,  the  hemlock  trees  in  controversy  were  lying  on  the  lot  where  they 
had  been  cut,  with  the  tops  remaining  thereon. 

The  defendant,  after  his  deed  of  the  land  to  Works,  conveyed  the 
hemlocks  cut  by  him  to  the  plaintiff.  Works,  the  grantee  of  the  defend- 
ant, claimed  the  same  by  virtue  of  his  deed.  The  question  presented 
is  whether  the  title  to  the  logs  is  in  the  plaintiff  or  in  Works. 

Manure  made  upon  a  farm  is  personal  property,  and  may  be  seised 
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and  sold  on  execution.  Staples  v.  Emery ^  7  Greeiil.  201.  So,  wheat 
or  corn  growing  is  a  chattel,  and  ma}'  be  sold  on  execution.  Wliipj'tle 
V.  Tool^  2  Johns.  419.  Yet  it  is  held  that  growing  crops  and  manure, 
lying  upon  the  land,  pass  to  the  vendee  of  the  land,  if  not  excepted  ia 
the  deed  (2  Kent,  346),  or  by  Statute,  as  in  this  State  by  R.  S.  c.  81, 
§  6,  clause  6.  Fencing  materials  on  a  farm,  which  have  been  used  as 
a  part  of  the  fences,  but  are  temporaril}'  detached,  without  any  intent 
of  diverting  them  from  their  use,  as  such,  are  a  part  of  the  freehold, 
and  pass  by  a  conveyance  of  the  farm  to  a  purchaser.  Goodrich  v. 
Jones^  2  Hill,  142.  Hop-poles,  used  necessarily  in  cultivating  hops, 
which  were  taken  down  for  the  purpose  of  gathering  the  crop  and  piled 
in  the  yard,  with  the  intention  of  being  replaced  in  the  season  of  hop- 
raising,  are  part  of  the  real  estate.    Bishop  v.  Bishop,  1  Kenan,  123. 

Timber  trees,  if  blown  down,  or  severed  by  a  stranger,  pass  by  a 
deed  of  the  land.  "  We  think  that  it  cannot  admit  of  a  doubt,"  remarks 
Richardson,  C.  J.,  in  MUredge  v.  TFoo^,  3  N.  H.  503,  "that  trees 
felled  and  left  upon  the  land,  fruit  upon  trees,  or  fallen  and  left  under 
the  trees  where  it  grew,  and  stones  lying  upon  the  earth,  go  with  the 
land,  if  there  be  no  reservation."  The  hemlock  trees  were  lying  upon 
the  ground.  The  tops  and  branches  were  remaining  upon  them.  They 
were  not  excepted  from  the  defendant's  deed,  and,  being  in  an  unmanu- 
factured state,  they  must,  from  analogy  to  the  instances  already  cited, 
pass  with  the  land.  Such,  too,  is  the  Statute  of  1867,  c.  88,  defining 
the  ownership  of  down  timber.  It  would  have  been  otherwise,  had 
they  been  cut  into  logs  or  hewed  into  timber.  Cook  v.  WJiitney,  16 
111.  481. 

The  defendant,  at  the  plaintiffs  request,  travelled  from  another  State, 
as  a  witness,  to  testify  for  him  in  his  suit  against  Works.  He  claims 
to  have  his  fees  allowed  in  set-off  in  this  suit.  His  account  in  set-off 
was  regularly  filed.  He  is  entitled  to  compensation  therefor,  which,  as 
claimed,  will  be  travel  from  his  then  place  of  residence,  and  attendance, 
in  accordance  with  the  fees  established  by  Statute. 

CuxriNG,  Kent,  Walton,  Dickerson,  and  Barrows,  JJ.,  concurred. 
Tapley,  J.,  did  not  concur. 

Offset  allowed.  —  Defendant  defaulted,  to  he  heard  in  damages.^ 

1  See  Noble  v.  Sylvester,  42  Vt.  146,  ante,  p.  530.  So  a  matured  crop  unsevered 
Tripp  V.  Hasceig,  20  Mich.  254.     But  see  Hecht  v.  Dettman,  56  Iowa,  679. 
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LEWIS    V.    McNATT. 
Supreme  Court  of  North  Carolina.     1871. 

[Reported  65  N.  C.  63.] 

This  was  an  action  of  trespass  vi  et  armis^  commenced  in  the  year 
1860,  and  tried  before  liis  Honor,  Judge  Russell,  at  the  Spring  Term, 
1870,  of  the  Superior  Court  of  Bladen  count}',  upon  the  issue  joined  on 
the  plea  of  not  guilty. 

The  plaintiff  declared  for  the  loss  of  certain  turpentine,  some  in  bar- 
rels and  some  on  the  trees,  and  for  an  injury  to  his  slaves,  caused  b}' 
the  defendant  in  going  upon  a  tract  of  land  which  the  plaintiff  held  un- 
der a  lease,  and  driving  off  his  slaves  and  seizing  the  turpentine.  The 
testimony  disclosed  the  fact  that  the  plaintiff  was  engaged  in  making 
turpentine  with  another  person,  and  that  the\'  were  partners,  that  the 
turpentine  which  had  been  lost  was  the  property  of  the  partnership,  and 
that  the  slaves  alleged  to  have  been  injured  were  the  property  of  the 
l)laintiff  alone,  and  the  injury  to  them  was  his  individual  loss,  and  not 
that  of  the  partnership.  The  defendant  contended  that  the  plaintiff 
could  not  recover  because  of  the  non-joinder,  but  the  court  held  that 
the  defendant  could  not  take  advantage  of  the  non-joinder  under  the 
general  issue,  and  that  the  plaintiff  could  recover  his  proportional  share 
of  the  loss,  and  to  this  ruling  the  defendant  excepted. 

The  defendant  also  contended  that  the  plaintiff"  could  not  recover 
both  for  the  injury  to  his  slaves, -and  for  the  damage  sustained  as  a 
partner  for  the  loss  of  the  turpentine,  but  the  court  held  otherwise,  and 
the  defendant  again  excepted. 

There  was  evidence  that  a  large  part  of  the  turpentine  consisted  of 
what  is  called  "scrape,"  being  that  portion  which  does  not  run  into  the 
box  but  remains  on  the  face  of  the  tree,  and  which  is  removed  after  it 
has  formed  in  sufficient  quantity,  by  scraping  it  from  the  tree.  It  was 
proved  that  the  lease  under  which  the  plaintiff  held,  had  expired  before 
the  trespass  was  committed,  and  the  dtifendant  contended  that  the 
plaintiff  could  not  recover  for  the  scrape  turpentine  remaining  on 
the  trees. 

His  Honor  charged  the  jury  that  if  the  plaintiff  had  cultivated  the 
trees  and  manufactured  the  scrape  it  was  his  property,  and  was  not  a 
part  of  the  tree  going  with  the  realty,  and  that  the  plaintiff  had  a  right 
to  remove  it,  although  his  lease  might  have  expired,  and  if  the  defend- 
ant drove  away  his  slaves  and  prevented  them  from  removing  it  the 
})laintiff  could  recover  for  the  loss  of  it. 

Tliere  was  a  verdict  and  judgment  for  the  plaintiff",  and  the  defendant 
appealed. 

W.  McL.  McKay,  for  the  defendants. 

Bragg  and  Strong^  for  the  plaintiff. 
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Dick,  J.  Crude  turpentine  which  has  formed  on  the  body  of  the 
tree,  and  is  usually  known  as  "  scrape,"  is  personal  property,  and  be- 
longs to  the  person  who  has  lawfully  produced  it  by  cultivation.  State 
V.  Moore,  11  Ire.  70.  It  is  an  annual  product  of  labor  and  industry, 
and  although  it  adheres  to  the  body  of  the  tree  it  is  not  a  part  of  the 
realty.  The  turpentine  crop  may  be  properly  classed  with  fructus 
industriales,  for  it  is  not  the  spontaneous  product  of  the  trees,  but 
requires  annual  labor  and  cultivation.  Upon  a  similar  principle,  hops 
which  spring  from  old  roots  have  long  been  regarded  as  emblements. 

A  lessee  of  turpentine  trees,  even  after  the  expiration  of  his  lease, 
has  the  right  of  "  entry,  egress  and  regress  "  to  remove  the  "  away- 
going  crops  "  which  he  has  produced  by  his  labor,  provided  he  does  so 
within  reasonable  time.  He  has  a  right  to  the  occupation  of  the  prem- 
ises for  that  purpose,  and  if  this  right  is  refused  by  the  owner  of  the 
land,  the  lessee  is  entitled  to  recover  the  value  of  the  property  detained. 
Brittain  v.  McKay,  1  Ire.  265. 

The  "  scrape  "  must  be  removed  before  the  sap  begins  to  flow  in  the 
subsequent  spring,  for  then  the  new  turpentine  mingles  with  the  old 
"scrape,"  which  cannot  be  taken  away  without  interfering  with  the 
rights  of  the  owner  of  the  trees. 

In  this  case,  it  appeared,  that  the  lease  of  the  plaintiff  had  termi- 
nated, but  there  was  no  evidence  as  to  the  time  when  he  entered  for  the 
purpose  of  removing  the  "  scrape." 

The  charge  of  his  Honor  was,  therefore,  too  general  in  its  terms,  as 
the  plaintiff  had  no  right  of  entry  after  the  new  turpentine  had  begun  to 
flow,  and  for  this  error  there  must  be  a  venire  de  novo. 

The  question  of  pleading  raised  on  the  trial  by  the  defendant's  coun- 
sel is  attended  with  some  difficulty  on  account  of  the  change  in  our 
system  of  procedure.  At  common  law  in  actions  in  form  ex  delicto, 
and  which  ai'e  not  for  the  breach  of  a  contract,  if  a  party  who  ought  to 
join,  be  omitted,  the  objection  can  only  be  taken  by  a  plea  in  abate- 
ment, or  by  way  of  apportionment  of  damages  on  the  trial;  and  the 
defendant  cannot,  as  in  actions  in  form  ex  contractu,  give  in  evidence 
the  non-joinder  as  a  ground  of  nonsuit  on  the  plea  of  the  general  issue. 
1  Chitty,  P.  76. 

Under  the  C.  C.  P.  §  8,  par.  1,  all  civil  actions  pending  in  the 
courts  when  the  present  Constitution  was  approved  by  Congress,  and 
which  were  not  founded  on  contract,  are  to  be  governed  by  the  C.  C.  P., 
"  as  far  as  may  be  according  to  the  state  of  the  progress  of  the  action, 
and  having  regard  to  its  subject,  and  not  to  its  form."  A  different  pro- 
vision is  made  as  to  actions  founded  upon  contracts  made  previous  to 
the  C.  C.  P.     Merinin  v.  Ballard,  at  this  term. 

The  C.  C.  P.  §  62,  provides  that  the  parties  who  are  united  in  in- 
terest must  be  joined  as  plaintiffs  or  defendants,  &c.  If  a  necessary 
party  to  an  action  be  omitted,  and  the  defect  appears  upon  the  face 
of  the  complaint,  the  non-joinder  must  be  taken  advantage  of  by  de- 
murrer.    C.  C.  P.  §  95.     If  it  does  not  appear  upon  the  face  of  the 
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complaint,  the  objection  may  be  taken  by  answer.  C.  C.  P.  §  98. 
*'  If  no  such  objection  be  taken,  either  by  demurrer  or  answer,  the  de- 
fendant shall  be  deemed  to  have  waived  the  same."  C.  C.  P.  §  99. 
It  does  not  appear  from  the  transcript  at  what  term  of  the  court  the 
issues  were  joined  in  this  case,  and  the  defendant  might  have  put  in  a 
plea  in  abatement  at  any  time  before  pleading  in  bar  of  the  action.  If 
the  issues  were  not  joined  when  the  case  was  transferred  to  the  Su- 
perior Court,  he  would  have  been  entitled  to  have  objected  to  the  non- 
joinder of  a  necessary  party  by  answer,  as  the  defect  does  not  appear  in 
the  pleadings.  As  the  defendant  went  to  trial  without  taking  any  such 
objection,  the  charge  of  his  Honor  must  be  sustained. 
Venire  de  novo  awarded.     Let  this  be  certified.^ 

1  In  many  States,  a  landlord  has  a  lien  for  rent  on  crops  grown  during  the  term. 
Stimson,  Am.  Stat.  Law,  §  2034. 
On  ice,  see  Gould  on  Waters,  §  191. 
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CHAPTER  VI. 
MANURE. 

LASSELL  V.  REED. 
Supreme  Judicial  Court  of  Maine.     1829. 

[Reported  6  Greenl  222.] 

This  case,  which  was  trespass  quare  clausum  fregit,  came  before  the 
court  upon  a  case  stated  by  the  parties. 

The  defendant  had  been  the  lessee  of  the  plaintiff's  fai'ra,  for  the  term 
of  one  year,  ending  April  15th;  on  which  day  he  left  the  premises,  leav- 
ing thereon  a  quantity  of  manure,  lying  in  heaps  about  the  barn  and  in 
the  farmyard,  so  frozen  that  it  could  not  then  be  removed  without  great 
inconvenience.  It  was  afterwards  taken  away  by  the  defendant,  be- 
tween the  10th  and  the  30th  of  May,  as  soon  as  it  conveniently  could 
be  removed  ;  doing  no  other  damage  than  was  unavoidable  in  effecting 
that  object;  and  this  act  was  the  trespass  complained  of.  Some  of  tlie 
cattle  kept  on  the  farm  belonged  to  the  lessor  and  were  leased  with  the 
premises ;  others  belonged  to  the  defendant.  Some  of  the  hay  also, 
was  purchased  by  the  defendant,  and  the  residue  was  cut  on  the  farm. 
The  lease  was  referred  to  in  the  statement  of  facts,  as  containing  cove- 
nants for  the  breach  of  which  the  lessor  had  recovered  judgment ;  but 
none  of  them  related  to  the  surrender  or  mode  of  management  of  the 
farm,  or  in  any  manner  touched  the  cause  of  this  action. 

The  parties  agreed  that  if  the  opinion  of  the  court  should  be  wholly 
with  the  defendant,  he  should  have  judgment  for  costs;  that  if  he  had 
a  right  to  take  away  the  manure  at  the  end  of  his  term,  and  not  after- 
wards, the  plaintiff  should  have  judgment  for  nom.inal  damages  and 
costs;  but  if  he  had  no  right  to  the  manure,  the  plaintiff  should  have 
judgment  for  its  value,  being  fifteen  dollars,  and  costs. 

Johnson,  for  the  defendant. 

Crosby,  for  the  plaintiff. 

Mellen,  C.  J.  Upon  examination  of  the  lease  referred  to  in  the 
statement  of  facts,  we  do  not  perceive  any  covenants  on  the  part  of  Reed 
which  have  any  direct  bearing  on  the  questions  submitted  for  our  de- 
cision. Nothing  is  said  as  to  the  management  of  the  farm  in  a  husband- 
like manner,  or  surrender! .ig  it  at  the  end  of  the  year  in  as  good  order 
and  condition  as  it  was  at  the  commencement  of  the  lease.  The  lease 
is  also  silent  on  the  subject  of  manure.  The  same  kind  of  silence  or 
inattention  has  been  the  occasion  of  the  numerous  decisions  which  are 
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to  be  found  in  the  books  of  reports  between  lessors  and  lessees,  mort- 
gagors and  mortgagees,  and  grantors  and  grantees,  or  those  claiming 
under  them,  in  relation  to  the  legal  character  and  ownership  of  certain 
articles  or  species  of  property,  connected  with  or  appertaining  to  the 
main  subject  of  the  conveyance  or  contract.  A  few  words,  inserted  in 
such  instruments,  expressive  of  the  meaning  of  the  parties  respectino- 
the  subject,  would  have  prevented  all  controversy  and  doubt.  In  the 
absence  of  all  such  language,  indicating  their  intention  as  to  the  par- 
ticulars above  alluded  to,  courts  of  law  have  been  obliged  to  settle  the 
rights  of  contending  claimants,  in  some  cases  according  to  common 
understanding  and  usage ;  thus  window  blinds,  keys,  &c.,  are  consid- 
ered as  part  of  the  real  estate  (though  not  strictly  speaking  fixtures), 
or  rather  as  so  connected  with  the  realty  as  always  to  pass  with  it.  In 
other  cases,  as  between  landlord  and  tenant,  the  question  has  been  set- 
tled upon  the  principles  of  general  policy  and  utility ;  as  in  the  case  of 
erections  for  the  purpose  of  carrying  on  trade,  or  tlie  more  profitable 
management  of  a  farm  by  the  tenant.  It  does  not  appear  by  the  facts 
before  us,  that  there  is  any  general  usage,  in  virtue  of  which  the  ma- 
nure made  on  a  farm  by  the  cattle  of  the  lessee  during  the  term  of  his 
lease  is  considered  as  belonging  to  him  exclusively,  or  to  the  lessor,  or 
to  both  of  them ;  and  we  have  not  been  able  to  find  any  case  directly 
applicable  to  the  present.  There  being  no  usage,  nor  such  decision,  nor 
expressed  intention  of  the  parties  to  guide  us,  the  case  is  one  which 
must  be  decided  on  the  principles  of  policy  and  the  public  good ;  for 
we  do  not  deem  the  case  cited  from  Espinasse  as  applicable.  The 
opinion  there  given  was  founded  on  certain  expressions  in  the  lease, 
by  means  of  which  the  lessee  was  considered  as  a  trespasser  in  remov- 
ing the  manure  from  the  farm  at  the  end  of  the  lease. 

What  then  does  policy  and  the  public  good  dictate  and  require  in  the 
present  case  ?  Before  answering  the  question  we  would  observe  that  we 
do  not  consider  the  case  in  any  way  changed  by  the  fact  that  a  part  of  the 
fodder  was  carried  on  to  the  farm  by  the  defendant,  and  a  part  of  the 
cattle  on  the  farm  were  those  leased ;  for  the  purposes  of  the  lease,  such 
fodder  and  such  cattle  must  be  considered  as  belonging  to  the  tenant 
during  the  term ;  and  he  must  be  considered  as  the  purchaser  of  the 
fodder  growing  on  the  land,  by  the  contract  of  lease,  as  much  as  if  he 
should  purchase  it  elsewhere  on  account  of  the  want  of  a  sufficiency 
produced  by  the  farm ;  because  a  farm  not  yielding  a  sufl3ciency  would 
command  the  less  rent  on  that  account.  Numerous  cases  show  that  a 
tenant,  at  the  termination  of  his  lease,  may  remove  erections  made  at 
his  own  expense  for  the  purpose  of  carrying  on  his  trade  ;  because  it  is 
for  the  public  good  tliat  such  species  of  enterprise  and  industry  should 
be  encouraged ;  and  where  the  parties  are  silent  on  the  subject  in  the 
lease,  the  law  decides  what  principle  best  advances  the  public  interest 
and  accords  with  good  policy,  and  by  that  principle  settles  the  question 
of  property.  It  is  our  duty  to  regard  and  protect  the  interests  of  agri- 
culture as  well  as  trade.    It  is  obviously  true,  as  a  general  observation, 
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that  manure  is  essential  on  a  farm;  and  that  such  manure  is  the  prod- 
uct of  the  stock  kept  on  such  farm  and  relied  upon  as  annually  to  be 
appropriated  to  enrich  the  farm  and  render  it  productive.  If  at  the 
end  of  the  year,  or  of  the  term  where  the  lease  is  for  more  than  a  year, 
the  tenant  may  lawfully  remove  the  manure  which  has  been  accumu- 
lated, the  consequence  will  be  the  impoverishment  of  the  farm  for  the 
ensuing  year;  oi*  such  a  consequence  must  be  prevented  at  an  uuorc- 
pected  expense,  occasioned  by  the  conduct  of  the  lessee ;  or  else  the 
farm,  destitute  of  manure,  must  necessarily  be  leased  at  a  reduced  rent 
or  unprofitably  occupied  by  the  owner.  Either  alternative  is  an  un- 
reasonable one ;  and  all  the  above-mentioned  consequences  may  be 
avoided  by  denying  to  the  lessee  what  is  contended  for  in  this  action. 
His  claim  has  no  foundation  in  justice  or  reason,  and  such  a  claim  the 
laws  of  the  land  cannot  sanction.  It  is  true  that  the  defendant  did  not 
remove  and  carry  away  any  manure,  except  what  was  lying  in  heaps, 
probably  adjoining  the  barn  in  the  usual  places ;  but  still  if  he  had  a 
right  to  remove  those  heaps,  why  had  he  not  a  right  to  travel  over  the 
farm  and  collect  and  remove  as  much  as  he  could  find  scattered  upon 
the  ground  during  the  summer  and  autumn  by  the  cattle  in  their  pas- 
tures ?  In  both  instances  the  manure  was  the  product  of  his  cattle ; 
yet  who  ever  claimed  to  exercise  such  a  riglit,  or  pretended  to  have 
such  a  claim?  The  argument  proves  too  much,  and  leads  to  impossi- 
bilities in  practice,  as  well  as  to  something  in  theory  which  bears  a 
strong  resemblance  to  an  absurdity. 

We  do  not  mean  to  be  understood  by  this  opinion,  as  extending  the 
principles  on  which  it  is  founded  to  the  case  of  tenants  of  livery  stables 
in  towns,  and  perhaps  some  other  estate,  having  no  connection  with 
the  pursuits  of  agriculture ;  other  principles  ma}-  be  applicable  in  such 
circumstances  ;  but  as  to  their  application  or  their  extent  we  mean  to 
give  no  opinion  on  this  occasion. 

The  case  most  nearly  resembling  the  present  is  that  of  luttredge  v. 
Woods,  3  N.  Hamp.  Rep.  50.3,  in  which  it  was  decided  that  when  land 
is  sold  and  conveyed,  manure  lying  about  a  barn  upon  the  land,  will 
pass  to  the  grantee,  as  an  incident  to  the  land,  unless  there  be  a  reser- 
vation of  it  in  the  deed.  The  Chief  Justice  observed  that  the  question 
would  generally  arise  between  lessor  and  lessee,  and  very  plainly  inti- 
mates an  opinion  that  a  lessee,  after  the  expiration  of  his  lease,  would 
have  no  right  to  the  manure  left  on  the  land.  On  the  whole,  we  are  all 
of  opinion  that  the  defence  is  not  sustained,  and  that  the  defendant 
must  be  called.  According  to  the  agreement  of  the  parties,  judgment 
must  be  entered  for  $15.00  and  costs. ^ 

1  See  Lewis  v.  Jones,  17  Pa.  262 ;  Hill  v.  De  Richemont,  48  N.  H.  87  ;  Daniels  v. 
Pond,  21  Pick.  367 ;  Middlebrook  v.  Corwin,  15  Wend.  169. 

Dung  in  common  parlance  is  understood  of  dung  in  a  heap,  wiiich  was  agreed  to 
be  a  chattel,  of  which  felony  may  be  committed,  and  goeth  to  tlie  executors  ;  but  if  it 
lieth  scattered  upon  the  ground,  so  that  it  cannot  well  be  gathered  without  gathering 
part  of  the  soil  with  it,  then  it  is  parcel  of  the  freehold. 
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STAPLES  V.  EMERY. 
Supreme  Judicial  Cocrt  of  Maine.     1831. 

[Reported  7  Gree?il.  201.] 

This  was  an  action  of  trespass  for  taking  and  carrying  away  from 
the  barn  yard  of  the  plaintiff,  thirty  cords  of  manure,  in  the  month  of 
May,  1828. 

In  a  case  stated  by  the  parties,  it  was  agreed  that  one  Elwell,  who 
was  the  owner  of  the  farm  from  which  the  manure  was  taken,  had 
mortgaged  it  to  the  plaintiff,  who  had  entered  for  condition  broken,  in 
August,  1827.  The  farm,  however,  had  for  many  years,  and  until 
September,  1830,  been  in  the  sole  occupancy  of  Elwell  the  mortgagor; 
and  the  manure  was  taken  under  an  execution  against  Elwell,  com- 
mitted to  the  defendant,  as  a  constable,  for  collection. 

t/.  and  E.  Shepley^  for  the  plaintiff. 

J.  Holmes,  for  the  defendant. 

Mellex,  C.  J.  The  only  question  decided  in  Lassell  v.  Reed,  6 
Greenl.  222,  was,  that  a  tenant  for  one  year,  ending  April  15,  had 
no  right  to  remove  and  convert  to  his  own  use,  at  or  after  the  end  of 
the  lease,  the  manure  made  and  accumulated  on  the  premises  during 
the  continuance  of  the  lease.  In  some  peculiar  respects  the  present 
action  differs  from  that ;  for  in  this  it  appears  that  before  the  manure  in 
question  was  made,  the  plaintiff  had  entered  under  the  mortgage  for 
breach  of  the  condition  ;  but  it  also  appears  that  Elwell,  the  mortgagor, 
for  many  years  before  such  entry,  had  been  in  possession  of  the  land, 
and  ever  since  the  entry,  which  was  in  August,  1827,  had  continued  in 
possession,  up  to  the  time  when  the  statement  of  facts  was  signed  in 
September,  1830;  and  from  this  last  fact  we  are  to  consider  Elwell, 
during  all  that  time,  as  a  disseisor  of  Staples,  or  as  a  tenant  at  will 
under  him  ;  but  as  a  wrong  is  not  to  be  presumed,  and  as  none  is 
alleged  on  his  part,  we  ought  to  consider  him,  and  so  the  plaintiff's 
counsel  contends,  as  a  tenant  at  will,  liable  to  the  uncertainties  of  such 
a  tenancy,  and  entitled  to  its  privileges ;  liable  to  have  the  lease  termi- 
nated at  the  pleasure  of  the  lessor  or  owner,  but  entitled  to  emblements, 
if  terminated  unreasonably,  according  to  well-settled  principles.  It 
is  important  to  attend  to  the  reasoning  of  the  court,  which  led  to  the 
decision,  in  the  case  of  Lassell  v.  Reed.  They  say,  "it  is  obviously 
true,  as  a  general  observation,  that  manure  is  essential  on  a  farm  ;  and 
that  such  manure  is  the  product  of  the  stock  kept  on  such  farm,  and 
relied  upon  as  annually  to  be  applied  to  enrich  the  farm  and  render 
it  productive.  If  at  the  end  of  the  year,  or  of  the  term,  when  the 
lease  is  for  more  than  a  year,  the  tenant  may  lawfully  remove  the 
m'lniire  which  has  been  accumulated,  the  consequence  will  be  the  im- 
poverishment of  the  farm  for  the  ensuing  year ;  or  such  a  conse- 
quence  must   be   prevented   at   an   unexpected   expense,   occasioned 
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b}'  the  conduct  of  the  tenant;  or  else  the  farm,  destitute  of  manure, 
must  be  leased  at  a  reduced  rent  or  unprofitably  occupied  by  the 
owner."  In  the  case  before  us  the  above  reasoning  is  inapplicable, 
because  none  of  the  contemplated  consequences  could  follow.  Sup- 
pose a  tenant  for  five  years  should,  the  second,  third,  and  fourth 
years,  sell  all  the  manure  and  manage  the  land  without  any ;  whose 
loss  would  it  be?  He  would  be  injuring  himself,  destroying  his  own 
profits  to  a  certain  extent,  and  rendering  himself  less  able  to  pay  his 
rent.  Still,  would  he  not  have  a  right  to  proceed  in  this  manner?  At 
least  might  he  not  convert  it  to  his  own  use  in  this  imprudent  manner 
without  being  a  trespasser,  or  the  purchaser's  being  liable  in  an  action 
of  trespass  or  trover?  And  has  the  owner  any  other  remedy  than  an 
action  for  damages  for  bad  husbandry  and  mismanagement  of  the  farm  ? 
In  the  case  supposed,  the  manure  is  a  part  of  the  annual  produce  of  the 
farm  ;  and,  as  such,  belongs  to  the  tenant ;  and  might  be  attached  and 
sold  on  execution  to  satisfy  the  debts  of  such  tenant,  without  rendering 
the  officer  or  the  creditor  a  trespasser.  That  is  to  say,  a  tenant,  as  in 
the  case  supposed,  may  injure  himself  and  impair  his  own  profits  ;  but  the 
manure  of  the  season  next  before  the  known  term  of  the  lease,  is  the 
produce  of  that  season  and  designed  for  the  use  of  the  farm  the  follow- 
ing season,  at  which  time  the  owner  is  to  occupy  or  have  the  control  of 
the  land  as  in  the  above-mentioned  reported  case.  Now,  all  the  obser- 
vations made  on  this  head  apply  to  the  lease  at  will  in  the  case  under 
consideration.  Elwell  was  in  possession,  as  tenant  at  will,  in  August, 
1827.  The  manure  was  made  during  the  following  winter,  and  the 
tenancy  at  will  has  never  been  determined  ;  of  course,  the  rights  of  no 
one  have  been  impaired,  but  Elwell's ;  or  rather  the  loss  of  profits  by 
reason  of  the  seizure  and  sale  of  the  manure  has  been  only  his  loss ; 
the  same  having  been  a  part  of  the  annual  profits  designed  for  his  own 
use  and  benefit,  and  which  would  have  been  so  applied  had  not  the  sale 
prevented  it.  The  hay  and  fodder  cut  on  the  land  by  Elwell  in  the 
summer  of  1827,  belonged  to  him  as  tenant,  and  that  hay  and  that 
fodder  were  the  materials  of  which  the  manure  was  composed,  which  is 
the  subject  of  dispute,  and  which,  had  it  not  been  taken  and  sold,  would 
have  increased  his  crops  in  1828 ;  and  a  similar  alternation  of  profits 
and  manure  to  increase  them,  probably  occurred  annually  for  two  years, 
at  least,  afterwards ;  for  the  facts  before  us  do  not  show  any  interrup- 
tion of  the  natural  order  observed  in  such  business  on  a  farm.  On  this 
view  of  the  cause  we  think  the  plaintiff  is  not  entitled  to  maintain  this 
action.  As  we  have  before  observed,  this  case  differs  from  Lassell  v. 
Meed,  and  we  do  not  mean  to  extend  the  principle  of  that  decision 
beyond  the  peculiar  facts,  or  to  intimate  any  opinion  as  to  the  question 
whether  manure,  lying  in  heaps  or  yards,  passes  to  the  grantee  by  an 
absolute  deed  of  land,  where  no  mention  is  made  of  it  as  a  subject  of 
the  conveyance.     A  nonsuit  must  be  entered.^ 

1  But  see  Perry  v.  Carr,  44  N.  H.  118. 
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NEEDHAM   v.   ALLISON. 

Superior  Court  of  Judicature  of  New  Hampshire.     1852. 

{Reported  24  N.  H.  355.] 

Trover,  for  forty-five  loads  of  manure,  April  1,  1848. 

It  appeared  that  on  the  13th  of  September,  1847,  the  defendant  con- 
veyed to  the  plaintiff  his  farm  in  Dublin,  in  this  county,  which  the 
defendant  then  occupied.  By  a  clause  in  the  deed  he  reserved  the  pos- 
session until  the  first  of  April,  1848,  and  agreed  at  that  time  to  give 
the  plaintiff  the  possession. 

At  the  date  of  the  conveyance  there  was  some  manure  about  the 
barns  and  yards,  all  of  which  was  carried  out  in  the  fall  and  spread 
upon  the  land  for  the  use  of  the  plaintiff. 

At  that  time  there  was  in  the  barn,  hay  and  other  fodder  belonging 
to  the  defendant,  and  a  portion  of  it  was  fed  out  to  his  cattle  in  the 
course  of  the  ensuing  winter  season,  and  the  manure  was  thrown  out  of 
the  windows,  and  a  portion  of  it  lay  about  them  and  another  part  about 
the  barn-yards.  Prior  to  April  1,  1848,  the  defendant  sold  all  the 
manure  made  from  his  stock  kept  by  him  on  said  farm,  and  from  his 
said  hay  and  fodder,  and  the  same  was  in  part  drawn  away  from  said 
farm  by  the  purchaser,  and  the  residue  was  sold  by  the  purchaser  to 
the  plaintiff,  and  by  him  used  on  the  farm. 

A  verdict  was  taken,  by  consent,  for  the  plaintiff,  for  the  value  of 
the  manure  made  from  said  hay  and  stock  after  said  conveyance,  and 
before  the  first  of  April,  1848,  on  which  judgment  is  to  be  entered,  or 
the  verdict  set  aside,  as  the  court  shall  adjudge. 

Cliamherlain^  for  the  plaintiff. 

Wlieeler,  for  the  defendant. 

Bell,  J.,  delivered  the  opinion  of  the  court.  It  is  settled  here  that 
manure,  as  between  the  buyer  and  seller,  passes  with  the  land,  whether 
it  is  drawn  out  upon  the  land  for  the  purpose  of  use  there,  or  is  lying 
in  heaps,  or  otherwise,  about  the  barns  or  yards  ;  Kittredge  v.  Woods, 
3  N.  H.  Rep.  503.  The  same  is  regarded  as  the  law  elsewhere  in  this 
country.  Stone  v.  Proctor,  2  D.  Chip.  115;  Wetherbee  v.  Ellison,  19 
Vt.  (4  Wash.)  379;  Lassell  v.  Eeed,  6  Greenl.  222;  MiddlebrooJc 
V.  Corwin,  15  Wend.  169  ;  Goodrich  v.  Jones,  2  Hill,  142 ;  Daniels  v. 
Pond,  21  Pick.  371. 

That  principle,  however,  does  not  reach  this  case,  since  there  is  here 
no  question  except  in  relation  to  the  manure  made  upon  the  premises 
subsequently  to  the  sale,  and  while  the  defendant  may  be  regarded  as  a 
tenant  of  the  purchaser. 

In  England,  in  the  case  of  manure  made  by  a  tenant  of  mereh' 
agricultural  property,  in  the  ordinary  course  of  husbandry,  Chancellor 
Kent  seems  to  be  of  the  opinion  that  the  custom  is  for  the  outgoing 
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tenant  to  sell  or  take  avray  the  manure.  2  Com.  347,  n.  a.  He  cites 
Roberts  v.  Barker,  1  C.  &  M.  809 ;  and  the  cases  of  Higgon  v.  Mor- 
timer, 6  C.  «S=  P.  616 ;  HuttoYv  v.  Warren,  1  M.  &  W.  466 ;  2  Gale, 
71  ;  Beatty  v.  Gibbons,  16  East,  116,  support  that  view,  while  the 
cases  of  Brown  v.  Crum}),  1  Marsh.  567 ;  Putney  v.  Sheldon,  5  Ves. 

147,  260,  n.,  and  Onslow  v. ,  16  Ves.  173,  seem  to  countenance 

a  different  rule,  where  there  is  no  special  contract  or  custom  of  the 
country. 

In  this  country,  in  some  of  the  States  it  has  been  held  that  the  man- 
ure made  by  the  tenant  during  his  term,  is  his  property,  which  he  has 
the  right  to  remove  or  sell,  and  which  may  be  attached  and  holden 
as  his  property  for  the  payment  of  his  debts.  Sta2:)les  v.  Emery,  7 
Greenl.  201  ;  Southwick  v.  Ellison,  2  Iredell,  326. 

In  others,  it  is  held  that  in  the  absence  of  special  agreement,  or  a 
special  custom,  the  rules  of  good  husbandry  require  that  the  manure 
made  upon  a  farm,  in  the  ordinary  course,  should  be  expended  upon  it; 
that  such  manure  is  an  incident  of  the  freehold,  and  belongs  to  the 
landlord,  subject  to  the  right  of  the  tenant  to  use  it  in  the  cultivation 
of  the  land ;  and  that  the  tenant  has  no  right  to  remove  or  dispose  of 
it,  or  to  apply  it  to  any  other  use,  either  during  or  after  the  expiration 
of  his  tenancy.  Wetherbee  v.  Ellison,  19  Vt.  (4  Wash.)  379  ;  Middle- 
brook  V.  Convin,  15  Wend.  169;  Goodrich  v.  Jones,  2  Hill,  142;  Las- 
sell  V.  Reed,  6  Greenl.  222 ;  Daniel  v.  Pond,  21  Pick.  371 ;  to  which 
add  Kent's  opinion,  2  Com.  347,  n.  a. 

But  it  is  urged  upon  us,  that  whatever  may  be  the  rule  as  to  agricul- 
tural property,  it  is  here  immaterial,  because  the  tenancy  was  not  for 
agricultural  purposes,  in  the  ordinary  course  of  husbandry.  By  his 
deed,  the  defendant  reserved  the  possession  of  the  property  from  its 
date  in  September,  till  the  first  of  April  following.  He  owned  the  hay 
and  stock  from  which  this  manure  was  made.  He  was  under  no  obliga- 
tion to  keep  either  upon  the  place,  except  for  his  own  convenience,  and 
he  was  bound  by  no  duties  to  the  purchaser  resulting  from  contract, 
either  express  or  implied,  except  that  of  giving  up  the  possession  on 
the  first  of  April. 

It  was  substantially,  so  far  as  this  question  is  concerned,  a  reserva- 
tion of  the  buildings  merely,  since  the  season  of  farming  operations  was 
chiefly  passed,  and  the  rights  of  the  parties  were  rather  like  those  of 
the  lessor  and  lessee  of  livery  stables,  or  the  like,  than  those  of  farming 
tenants.  There  would  seem  to  be  no  doubt  that  as  to  this  kind  of 
buildings  there  would  be  no  pretence  that  the  lessor  would  have  any 
claim  to  the  manure,  except  such  as  might  result  from  express  con- 
tract. Daniels  v.  Pond,  21  Pick.  367 ;  Lassell  v.  Reed,  6  Greenl. 
222. 

This  view  strikes  us  as  just  and  reasonable,  and  most  consistent  with 
the  reasonable  understanding  aud  expectations  of  the  parties.  No  one 
can  doubt  that  this  must  have  been  the  idea  of  the  defendant,  or  he  would 
have  made  his  reservation  clear  in  this  respect.     And  it  is  not  easy  to 
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imagine  that  the  plaintiff  should  leave  it  a  subject  for  a  doubt,  if  he 
supposed  he  was  to  have  this  manure,  and  it  was  so  understood. 
Upon  this  ground  we  are  of  opinion  there  must  be 

Judgment  for  the  defendant.^ 


SAWYER  V.  TWISS. 
Superior  Court  of  Judicature  of  New  Hampshire.     1853. 

[Reported  26  iV.  H.  345.] 

Trover,  for  fifty  loads  of  manure.  Plea,  the  general  issue.  The 
manure  in  question  was  made  on  a  farm  owned  and  occupied  by 
the  defendant,  and  was  lying  in  heaps  about  the  barn  on  said  farm. 
The  farm  was  subject  to  a  mortgage  to  one  Moore.  Some  of  the  cattle 
which  made  the  manure  were  owned  by  Moore,  and  kept  by  the  de- 
fendant for  him,  at  a  certain  price  per  week,  and  the  rest  were  owned 
by  the  defendant,  but  were  subject  to  a  personal  mortgage  to  Moore. 
The  manure  was  attached  by  a  deputy  sheriff,  as  the  personal  property 
of  the  defendant,  and  sold  by  him  at  public  auction,  on  an  execution 
issued  on  a  judgment  rendered  by  a  justice  of  the  peace  against  the 
defendant,  and  was  purchased  by  the  plaintiff  in  this  suit. 

Subsequently  to  the  sale,  and  before  the  plaintiff  had  removed  the 
manure,  the  defendant  took  it  and  used  it  on  the  farm. 

It  was  agreed  that  judgment  be  rendered  for  the  plaintiff,  for  the 
value  of  the  manure  and  interest,  or  for  the  defendant,  as  the  opinion 
of  the  court  should  be  on  the  above  case. 
E.  S.  Cutter,  for  the  plaintiff. 
Clark  and  Bell,  for  the  defendant. 

Bell,  J.  It  has  been  decided  here,  that  as  between  grantor  and 
grantee  of  a  farm,  the  manure  lying  in  heaps  in  the  fields,  or  deposited 
about  the  barns  and  barn-yards  on  the  premises,  passes  with  the  real 
estate.  It  is  an  incident  and  appurtenance  of  the  land,  and  part  of  the 
real  estate,  like  the  fallen  timber  and  trees,  the  loose  stones  lying  upon 
the  surface  of  the  earth,  and  like  the  wood  and  stone  fences  erected 
upon  the  land,  and  the  materials  of  such  fences  when  placed  upon  the 
ground  for  use,  or  accidentally  fallen  down.  Kittredge  v.  Woods,  3 
N.  H.  Rep.  503 ;  Needham  v.  Allison,  4  Foster's  Rep.  335 ;  Connor 
V.  Coffin,  2  Foster's  Rep.  538. 

Elsewhere,  it  has  been  held,  upon  reasons  which  seem  to  us  entirely 
satisfactory,  that  manure  made  by  a  tenant  upon  a  leased  farm,  in  the 
absence  of  any  special  contract  or  custom,  belongs  to  the  farm  as  an 
incident  necessary  for  its  improvement  and  cultivation.    It  is  the  prop- 

1  See  Pickering  v.  Moore,  67  N.  H.  533,  ante,  p.  112  ;  Fletcher  v.  Herring,  112  Mass. 
382.     As  to  manure  on  a  public  highway,  see  Haslem  v.  Lockwood,  37  Conn.  500. 
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erty  of  the  lessor  of  the  farm,  subject  to  the  right  of  the  tenant  to  use  it 
in  the  cultivation  of  the  hxud.  The  tenant  has  no  right  to  remove  it  or 
use  it  for  any  other  purpose,  and  it  is  not  lia})le  to  be  attached  or  holden 
for  his  debts.  Wetherbee  v.  EUisoii,  19  Vt.  Rep.  (4  Wash.)  379  ;  3fld- 
dlebrooky.  Corwin,  15  Wend.  169;  Goodrich  v.  Jones,  2  Hill,  142; 
Lassell  v.  Meed,  6  Greenl.  222 ;  Daniels  v.  Fond,  21  Pick.  371 ;  2 
Kent's  Com.  347,  note  a.  And  this  doctrine  is  recognized  here  in 
Needham  v.  Allison,  and  Connor  v.  Coffin,  above  cited. 

Some  authorities  of  ancient  date  lay  down  the  law  that  manure  in 
heaps,  before  it  is  spread  upon  the  land,  is  a  personal  chattel,  which 
goes  to  the  executor  and  not  to  the  heir.  11  Vin.  Ab.  175,  Executors 
32,  and  Carver  v.  Pierce,  Sty.  66,  and  Yearworth  v.  Pierce,  S.  C.  All. 
3l',  there  cited;  1  Vin.  Ab.  444,  Actions  for  words  R.  a.  5 ;  S.  C. 
Toll.  Exors.  150;  Math.  Exors.  27.  And  we  regard  the  doctrine  as 
correct,  that  manure  generally  is  personal  property,  and  as  such  goes 
to  the  executor.  Pinkham  v.  Gear,  3  N.  II.  Rep.  484.  But  we  think 
it  may  be  doubted  whether,  notwithstanding  the  single  decision  on 
which  these  books  rest,  there  is  not  a  great  weight  of  argument  as  well 
as  of  authority  for  holding  that,  even  as  between  the  heir  and  the  ex- 
ecutor, the  manure  made  upon  a  farm,  in  the  ordinary  course  of  hus- 
bandry, is  to  be  regarded  as  belonging  to  the  farm,  and  an  incident  of 
the  real  estate.  In  Needham  v.  Allison,  it  was  held  that  the  rule  would 
be  different  as  to  manure  made  in  stables  and  otherwise,  not  in  the 
course  of  husbandry. 

It  is  not  easy  to  draw  any  line  of  distinction  between  manure  in  heaps 
and  that  which  is  spread  upon  the  land  ;  and  we  are  of  the  opinion  that 
whatever  rule  is  adopted  with  regard  to  the  manure  upon  a  farm,  which 
is  not  absolutely  incorporated  with  the  soil  and  become  entirely  undis- 
tinguishable  from  it,  must  be  applied  to  all,  in  whatever  form  it  may  be, 
whether  it  is  in  heaps  at  the  barn  windows,  or  lying  about  the  barn- 
yards, whether  it  is  drawn  out  in  piles  for  the  purpose  of  fermentation, 
or  mixed  with  other  ingredients  for  compost,  or  it  has  been  drawn  out 
and  thrown  down  in  small  parcels,  for  the  purpose  of  being  spread  upon 
the  land  or  placed  in  the  hills  of  corn  or  potatoes.    Whatever  the  rules 
of  good  husbandry  or  considerations  of  sound  policy  require  us  to  decide 
in  regard  to  this  article,  in  one  of  its  forms,  is  equally  necessary  and 
proper  to  be  held  in  relation  to  it  in  all  its  states.     We  consider  it  as 
being  very  closely  analogous  to  the  muck  and  marl  beds  which  are 
found  on  many  farms,  and  which  are  extensively  used  in  many  places 
as  dressing  for  land,  or  mixed  into  compost  for  the  same  purpose.    We 
regard  it,  too,  as  having  strong  resemblances,  as  to  its  connection  with 
the  realty,  with  the  fences  upon  the  land,  which,  though  attached  to 
the  land  in  many  cases  by  gravity  alone,  are  yet  beyond  question  parts 
of  the  realty  itself.    Riplei/  v.  Paige,  12  Vt.  353  ;  Gibson  v.  Vaughan, 
2  Bailey,  389;  Goodrich  \.  Jones,  2  Hill,  142. 

Adopting,  then,  the  opinion  which  we  think  supported  by  the  strong- 
est reasons,  that  the  manure  made  upon  a  farm,  in  the  ordinary  course 
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of  husbandry,  is  to  be  regarded  as  an  incident  or  appurtenant  of  the 
real  estate,  —  a  part  of  the  freehold,  —  the  owner  of  the  fee  must  of 
course  have  the  authority  and  right  to  sell  and  dispose  of  it,  to  remove 
it  from  the  laud  at  his  pleasure;  and  when  so  separated  it  becomes,  like 
the  trees  and  fencing  materials  wheu  separated,  or  like  muck  and  marl 
when  dug  up  and  removed,  merely  personal  property.  But  this  right 
of  the  owner  is  a  personal  right,  clearly  so  in  the  other  cases  mentioned, 
and  it  is  not  in  the  power  of  any  officer,  for  the  security  of  a  debt,  to 
attach  and  remove  standing  trees  or  fences,  however  slight  their  con- 
nexion with  the  earth,  nor  to  dig  or  remove  muck  or  marl,  to  dig  plais- 
ter  or  coal,  or  carry  away  the  loose  stones  from  the  surface.  And  upon 
equally  strong,  perhaps  much  stronger,  grounds  we  think  au  officer  can- 
not be  permitted  to  remove  the  manure  upon  a  farm,  which  is  indis- 
pensable to  its  beneficial  cultivation. 

In  one  respect  the  resemblance  fails  between  such  manure  and  the 
fences,  muck,  &c.,  to  which  we  have  compared  it.  It  is  au  article  of 
annual  production,  and  it  strikes  many  persons,  that  as  the  tenant  is  in 
general  entitled  to  the  produce  of  the  property  he  hires,  during  the  time 
he  hires  it,  he  must  also  be  entitled  to  the  manure  as  a  part  of  the  an- 
nual produce.  But  the  duty  of  a  tenant  to  treat  his  leasehold  according 
to  the  rules  of  good  husbandry  is  quite  as  strong  as  his  right  to  take 
the  annual  produce.  If  this  duty  comes  in  conflict  with  the  supposed 
right,  it  seems  to  us  that  sound  policy,  as  it  regards  the  comm.unity, 
forbids  that  a  tenant  should  take,  as  a  part  of  the  produce  of  a  farm, 
that  which  is  necessary  to  its  cultivation,  and  the  removal  of  which  is 
an  appropriation  not  of  the  profits,  but  substantially  of  a  part  of  the 
capital  of  the  property  leased. 

Manure,  regarded  as  a  part  of  the  annual  produce  of  a  farm,  differs 
essentially  from  the  crops  generally  and  other  productions  of  a  farm. 
They  are  raised  for  the  purpose  of  removal;  they  are  designed,  per- 
haps with  the  exception  of  hay  and  fodder,  to  be  sold  and  disposed  of 
as  a  part  of  the  income  and  profits  of  the  land,  while  the  manure  is 
never,  unless  by  the  most  thriftless  husbandman,  sold  or  disposed  of  off 
the  farm,  nor  used  for  any  purpose  but  the  improvement  of  the  land. 
The  annual  crops  are  liable,  by  our  law,  to  attachment  and  execution, 
when  they  have  become  mature  and  fitted  for  harvesting,  and  not  be- 
fore. They  may  then  be  properly  removed,  but  the  manure  can  never 
be  removed  from  a  farm  or  used  elsewhere,  consistently  with  sound 
public  policy  or  private  advantage. 

Upon  the  views  suggested,  we  are  of  opinion  that  the  manure  made 
upon  a  farm  in  the  ordinary  course  of  husbandry,  is  a  part  of  the  real 
estate,  and  that  it  cannot  be  attached  or  taken  on  execution  separately 
from  the  land ;  that  when  so  attached  the  owner  has  no  other  rights 
over  it  than  he  has  over  the  fences,  except  that  of  using  it  for  the  pur- 
pose of  improving  the  land  ;  that  he  may  be  restrained  from  removing 
or  disposing  of  it  othei-wise,  pending  the  attachment,  and  that  au  officer 
attaching  and  removing  such  manure,  without  consent  of  the  owner,  is 
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liable  as  a  trespasser,  and  that  neither  he  nor  his  vendee  acquires  any 
right  to  such  manure  by  a  levy  upon  and  sale  of  it. 

There  must,  therefore,  be  Judgment  for  the  defendant. 


FAY  V.  MUZZEY. 
Supreme  Judicial  Court  of  Massachusetts.     1859. 

[Reported  13  Gray,  53.  i] 

Action  of  contract  upon  the  probate  bond  of  Elizabeth  Muzzey  as 
administratrix  of  the  estate  of  her  husband,  Benjamin  Muzzey,  brought 
for  the  use  of  Moses  G.  Cobb,  administrator  de  bonis  non  of  said  Ben- 
jamin. Trial  in  this  court  in  Middlesex  at  October  terra,  1852,  before 
Citshing,  J.,  who  reported  the  following  case  for  the  judgment  of  the 
full  court :  — 

"  The  case,  after  default  of  the  defendants,  was  referred  to  an 
auditor,  who  reported  that  he  found  due  to  the  plaintiff  from  the  de- 
fendants the  sum  of  $4,872.68 ;  and  also  the  further  sum  of  $47.58  for 
manure,  unless  upon  the  following  facts  the  court  should  determine 
otherwise  as  matter  of  law :  It  was  proved  that  a  large  pile  of  manure, 
containing  some  eight  or  ten  cords,  not  broken  up  nor  rotten,  and  not 
in  a  fit  condition  for  incorporation  with  the  soil,  stood  on  the  land  of 
the  said  Benjamin  at  the  time  of  his  decease,  and  so  continued  until 
after  the  appraisal  returned  by  said  Elizabeth  into  the  probate  court; 
and  this  manure  was  taken  from  the  barn-yard  of  the  homestead  of  said 
deceased. 

"Also  the  further  sum  of  $31.72,  unless  upon  the  following  facts  the 
court  should  determine  otherwise  as  matter  of  law  :  It  was  proved  that 
certain  other  manure,  duly  set  down  in  said  Elizabeth's  inventory,  and 
without  controversy  the  personal  property  of  said  Benjamin  at  the  time 
of  his  decease,  was,  after  the  date  of  her  said  appraisal,  by  her  author- 
ity spread  upon  the  lands  which  descended  from  her  intestate ;  that 
this  was  done  judiciously,  in  an  agricultural  view,  and  in  the  usual 
course  of  good  husbandry.  This  manure  was  taken  from  the  hotel 
stable  standing  on  the  land  of  said  deceased.  All  the  real  estate 
of  the  deceased  was  afterwards  sold  for  the  payment  of  debts." 

This  case  was  argued  in  writing. 

31.  G.  Cobb,  for  the  plaintiff. 

J.  P.  Converse,  for  the  defendants. 

Hoar,  J.  1.  The  court  are  of  opinion  that  manure  from  the  barn- 
yard of  the  homestead  of  the  intestate,  standing  in  a  pile  upon  his  land, 
although  "  not  broken  up  nor  rotten,  and  not  in  a  fit  condition  for  in- 
corporation with  the  soil,"  is  not  therefore  assets  in  the  hands  of  his 

1  Part  of  this  case  relating  to  another  point  is  omitted. 


FAY  V.   MUZZEY.  625 

administratrix,  and  that  she  is  not  chargeable  therewith  as  a  part  of 
his  personal  estate.  Manure,  made  in  the  course  of  husbandry  upon  a 
farm,  is  so  attached  to  and  connected  with  the  realty,  that,  in  the 
absence  of  any  express  stipulation  to  the  contrary,  it  passes  as  appur- 
tenant to  it.  This  has  been  so  decided  as  between  landlord  and  tenant, 
in  the  cases  of  Daniels  v.  Pond,  21  Pick.  367  ;  Lassell  v.  Reed,  6 
Greenl.  222  ;  and  Middlehroolc  v.  Corwin,  15  Wend.  169.  The  reason 
of  the  rule  is,  that  it  is  for  the  benefit  of  agriculture,  that  manure, 
which  is  usually  produced  from  the  droppings  of  cattle  or  swine  fed 
upon  the  products  of  the  farm,  and  composted  with  earth  or  vegetable 
matter  taken  from  the  soil,  and  the  frequent  application  of  which  to  the 
ground  is  so  essential  to  its  successful  cultivation,  should  be  retained 
for  use  upon  the  land.  Such  is  unquestionably  the  general  usage  and 
understanding,  and  a  different  rule  would  give  rise  to  many  difficult 
and  embarrassing  questions. 

The  same  doctrine  was  applied,  as  between  vendor  and  vendee,  in 
Kittredge  v.  Woods,  3  N.  H.  503,  and  in  Goodrich  v.  Jones,  2  Hill 
(N.  Y.),  142.  The  doctrine  as  to  fixtures  and  incidents  to  the  realty  is 
always  most  strictly  held,  as  between  heir  and  executor,  in  favor  of  the 
heir,  and  against  the  right  to  disannex  from  the  inheritance  whatever 
has  been  affixed  thereto.     Elwes  v.  Maw,  3  East,  51. 

The  circumstance  that  a  thing  is  not  permanently  affixed  to  the  free- 
hold, but  is  capable  of  detachment,  and  is  even  temporarily  detached 
from  it,  is  not  conclusive  against  the  right  of  the  owner  of  the  land. 
Thus  keys  of  doors  go  to  the  heir,  and  not  to  the  executor.  \Yentwoi'th 
on  Executors,  62.  And  in  Goodrich  v.  Jones,  uln  siq)ra,  it  was  held, 
that  fencing  materials,  which  have  been  used  as  a  part  of  the  fence, 
accidentally  or  temporarily  detached  from  it,  without  any  intent  of  the 
owner  to  divest  them  permanently  from  that  use,  do  not  cease  to  be  a 
part  of  the  freehold.  In  Bishop  v.  Bishop,  1  Kernan,  123,  the  sam-d 
principle  was  applied  to  the  case  of  hop-poles,  which  had  been  taken  up 
and  laid  in  heaps  for  preservation  through  the  winter  ;  and  it  was  held, 
that  they  would  pass  by  a  conveyance  of  the  land. 

2.  The  manure  from  the  hotel  stable,  which  is  agreed  to  have  been 
personal  estate,  and  was  included  in  the  inventory,  must  be  accounted 
for  by  the  administratrix;  and  it  is  no  sufficient  account  to  say  that 
she  has  expended  it  upon  the  real  estate  which  has  since  been  sold  for 
the  payment  of  debts.  There  is  no  way  in  which  it  can  be  made  cer- 
tain that  it  has  increased  the  amount  received  from  the  sale  of  the  real 
estate ;  and  if  this  were  established,  an  administratrix  has  no  right 
thus  to  expend  the  personal  property  of  her  intestate. 
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STRONG  V.   DOYLE. 
Supreme  Judicial  Cockt.     1872. 
[Reported  110  Mass.  92.] 

Tort  for  the  conversiou  of  thirty  tons  of  manure.  At  the  trial  in 
the  Superior  Court,  before  Wilkinson,  J.,  the  plaintiff  introduced  evi- 
dence that  he  sold  and  conveyed  a  farm  to  the  defendant  on  February 
11,  1870,  by  a  deed  describing  it  by  metes  and  bounds,  and  contain- 
ing no  reservation  except  a  right  for  the  plaintiff  to  occupy  the  land 
until  April  1 ;  that  the  manure  in  question  was  on  this  farm  ;  that  the 
defendant,  while  negotiating  for  the  purchase  of  the  farm,  made  a 
separate  and  distinct  oral  agreement  for  the  purchase  of  the  manure  ; 
that  it  was  agreed  that  the  plaintiff  should  put  up  the  manure  for  sale 
at  auction,  and  the  defendant  should  have  it  if  he  was  the  highest 
bidder ;  that  in  March  the  plaintitf  advertised  the  manure  for  sale  at 
auction ;  but  that,  at  the  time  and  place  advertised,  the  defendant 
forbade  the  sale,  claimed  the  manure  under  his  deed,  and  afterwards 
spread  it  upon  the  land. 

On  this  evidence  the  judge  ruled  that  the  plaintiff  could  not  main- 
tain his  action,  and  directed  a  verdict  for  the  defendant,  which  was 
returned.     The  plaintiff  alleged  exceptions. 

C.  Delano  and  J.  C.  Hammond,  for  the  plaintiff. 

C.  E.  Smith  and  S.  T.  Spaulding,  for  the  defendant. 

Colt,  J.  It  was  said  in  Fay  v.  Mazzey,  13  Gray,  53,  that  manure 
made  in  the  course  of  husbandry  upon  a  farm  is  so  attached  to  and 
connected  with  the  realty  that,  in  the  absence  of  any  express  stipula- 
tion to  the  contrary,  it  passes  as  appurtenant  to  it.  This  rule  is 
applied  in  whatever  situation  or  condition  the  material  is  before  it  is 
finally  expended  upon  the  soil.  It  is  till  then  an  incident  of  the  real 
estate  of  such  peculiar  character  that,  while  it  remains  only  construc- 
tively annexed,  it  will  be  personal  property  if  the  parties  interested 
agree  so  to  treat  it.  Such  an  agreement,  though  it  be  unwritten,  does 
not  come  within  the  Statute  of  Frauds,  and  is  not  to  be  rejected, 
although  contemporaneous  with  the  conveyance  of  the  real  estate.  An 
oral  contract  for  the  sale  of  it  is  valid.  In  the  case  of  fixtures  which 
are  not  incorporated  with,  but  merely  annexed  to  the  freehold,  the 
rule  is  well  settled  that  the  Statute  does  not  apply.  Browne  on  St.  of 
Frauds,  §  234;  Hallen  v.  Rander,  1  C,  M.  &  R.  26G ;  Bostwick  v. 
Leach,  3  Day,  476. 

In  the  case  at  bar,  evidence  was  offered  that  the  defendant,  while 
negotiating  for  the  farm  and  before  its  conveyance  to  him,  made  a 
separate  and  distinct  agreement  for  the  purchase  of  the  manure,  to  be 
his  only  in  case  he  was  the  highest  bidder  at  public  auction  ;  that  the 
plaintiff  advertised  the  sale  as  agreed,  and  the  defendant  at  the  sale 
for  the  first  time  claimed  that  the  manure  belonsjed  to  him  under  the 
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plaintifif's  deed,  and  that  it  was  afterwards  spread  upon  the  land  by 
him.  The  deed  was  iu  the  usual  form,  conveying  the  land  only,  and 
reserving  only  to  the  plaintiff  the  right  of  occupying  until  the  first  of 
April  following. 

In  the  opinion  of  the  court,  this  evidence  supports  the  plaintiff's 
title  to  the  property  in  dispute.  It  proves  an  independent  preliminary 
agreement,  by  which  it  was  severed  from  its  relations  to  the  realty 
before  the  deed  was  made.  It  serves  to  ascertain  the  subject  matter 
upon  which  the  deed  was  intended  to  operate.  1  Greenl.  Ev.  §  286  ; 
Eoi^jos  V.  Barker,  4  Pick.  239.  Such  an  agreement,  made  upon  good 
consideration,  with  the  owner  of  land  before  it  is  conveyed,  is,  as  a 
mode  of  severance,  as  effectual  as  a  sale  by  the  owner  to  a  stranger, 
or  an  agreement  between  landlord  and  tenant  by  which  the  manure 
becomes  personal  property.  I^oble.  v  Sylvester,  42  Vt.  146  ;  Ford  v. 
Cohh,  20  N.  Y.  344. 

This  case  differs  from  Nohle  v.  Bosworth,  19  Pick.  314,  cited  by 
the  defendant.  There  the  owner  of  land  erected  a  dye-house  upon  it, 
in  which  dye-kettles,  firmly  secured  in  brick,  were  set  up.  And  it  was 
held  that  a  verbal  reservation  of  the  kettles,  before  or  at  the  time  of 
the  delivery  of  the  deed  of  the  land,  was  inadmissible  to  control  the 
ordinary  effect  and  operation  of  the  deed.  The  property  in  dispute 
had  been  actually  annexed  to  the  building,  and  intentionally  incor- 
porated with  the  real  estate  by  the  owner  for  the  purpose  of  permanent 
improvement.  While  in  that  condition  before  severance  it  was  subject 
to  the  rules  which  govern  the  title  and  transfer  of  real  estate,  and 
passed  by  the  deed.  Here  no  act  of  severance  was  necessary  to  detach 
the  manure  from  the  land^  and  the  agreement  of  the  parties  was 
sufficient.  ExcejMons  sustained} 


COLLIER  V.  JENKS. 
Supreme  Court  of  Rhode  Island.     1895. 

[Reported  19  R.  I.  137.] 

Trespass  de  bonis  asportatis.  Certified  from  the  District  Court  of 
the  Sixth  Judicial  District  on  exceptions. 

June  29,  1895.  Matteson,  C.  J.  This  is  an  exception  to  the  deci- 
sion of  the  District  Court  of  the  Sixth  Judicial  District  in  an  action  of 
trespass  de  bonis  asportatis  for  breaking  and  entering  the  plaintiff's 
close  and  taking  and  carrying  away  and  converting  to  the  defendant's 
use  a  quantity  of  manure.  It  was  admitted  at  the  trial  that  the 
manure,  amounting  to  about  nine  cords,  was  made  on  the  farm  of  the 
defendant's  wife;  that  it  had  been  hauled  out  of  the  barn  j^ard  and 
piled  on  a  lot  containing  about  seven-eighths  of  an  acre  which,  subse- 

*  See  Goodrich  v.  Jones,  2  Hill,  142. 
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quently,  on  December  23,  1893,  was  conveyed  by  the  defendant  and 
bis  wife  to  the  plaintiff.  The  defendant  offered  evidence  tending  to 
prove  an  oral  reservation  of  the  manure  at  the  time  of  the  conveyance 
and  an  agreement  between  him  and  the  plaintiff  that  he  might  remove 
the  manure  in  the  following  spring.  The  court  excluded  the  evidence 
on  the  ground  that  the  manure  was  appurtenant  to  the  land  on  which 
it  was  piled  and  passed  under  the  deed  of  it  to  the  plaintiff ;  and  that 
no  oral  reservation  was  effectual  to  retain  title  to  the  manure. 

The  record  shows  that  no  exception  was  taken  at  the  trial  to  the 
exclusion  of  testimony  and  we  cannot,  therefore,  consider  that  part  of 
the  defendant's  brief  based  on  exceptions  to  the  exclusion  of  testi- 
mony. Meyers  v.  Briggs,  11  E.  I.  180.  Exception,  however,  within 
the  time  permitted  by  the  Judiciary  Act  was  taken  to  the  decision  of 
the  court  awarding  the  plaintiff  $45,  the  value  of  the  manure.  This 
exception  will  enable  us  to  review  the  decision  of  the  court  and  to  set 
it  aside  if,  on  the  evidence  reported,  it  is  erroneous. 

Manure  made  on  tlie  farm  in  the  usual  course  of  husbandry  is  so  far 
regarded  as  an  incident  of  the  realty  or  appurtenant  to  it  that,  in  the 
absence  of  any  agreement  concerning  it,  it  will  pass  under  a  deed  of 
the  farm.  The  rule  is  one  of  policy,  designed  to  promote  the  interests 
of  agriculture.  "We  see  no  reason  for  its  application  when  the  sale  is, 
not  of  the  farm,  but  only  of  a  small  parcel  of  land  off  the  farm  on 
which  the  manure  happens  to  be  piled.  Cessante  ratione,  lex  t'jysa  cessat. 
There  is  nothing  in  the  nature  of  manure  prior  to  its  actual  incor- 
poration with  the  soil  which  makes  it  necessary  to  regard  it  as  a  part 
of  the  realty.  It  may  be  sold  by  the  owner  of  a  farm  separately  from 
the  land.  Such  a  sale  amounts  to  a  severance  of  it  from  the  laud  and 
constitutes  it  personal  estate ;  French  v.  Freeman,  43  Vt.  94  ;  or  it  may 
be  the  subject  of  an  oral  reservation  prior  to  or  contemporaneous  with  a 
conveyance  of  the  land  and  thereby  become  personal  estate  ;  Strong  v. 
Doyle,  110  Mass.  92.  Manure  made  in  livery  stables,  or  in  barns  not 
connected  with  farms,  or  otherwise  than  in  the  usual  course  of  hus- 
bandry, forms  no  part  of  the  realty  on  which  it  may  be  piled,  but  is 
regarded  as  personal  estate.  Needham  v.  Allison,  4  Foster,  355 ; 
Daniels  v.  Pond,  21  Pick.  367;  Lassell  v.  Eeed,  6  Greenl.  222;  Pa7'- 
sons  V.  Camp,  11  Conn.  525. 

The  conveyance  to  the  plaintiff  having  been,  not  of  the  farm,  but 
only  of  a  lot  of  seven-eighths  of  an  acre,  we  are  of  the  opinion  that  the 
manure  did  not  form  a  part  of  the  land  conveyed  because  it  happened 
to  be  piled  on  it  at  the  time  of  the  conveyance ;  and,  hence,  that  the 
court  below  erred  in  awarding  the  value  of  the  manure  to  the  plaintiff. 

Exception  sustained  and  case  remitted  to  the  District  Court  of  the 
Sixth  Judicial  District  for  a  new  trial. 

John  W.  Hogan,  for  plaintiff. 

John  E.  Goldsworthy,  for  defendant. 
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CHAPTER  VII. 
WASTE. 

A.   Nature  and  Kind  of  Wade. 

St.  52  Hen.  III.  St.  op  Marlborough  alias  Marlbridge  (1267), 
c.  23,  §  2.  Also  fermors,  during  their  terms,  shall  not  make  waste, 
sale,  nor  exile  of  house,  woods,  and  men,  nor  of  anything  belonging  to 
the  tenements  that  they  have  to  ferm,  without  special  license  had  by 
writing  of  covenant,^  making  mention  that  they  may  do  it;  whicli  thing, 
if  they  do,  and  thereof  be  convict,  they  shall  yield  full  damage,  and 
shall  be  punished  by  amerciament  grievously. 

St.  6  P:dw.  I.  St.  of  Gloucester  (1278),  c.  5.  It  is  provided  also 
that  a  man  from  henceforth  shall  have  a  Avrit  of  waste  in  the  Chancery 
against  him  that  holdeth  by  law  of  England,  or  otherwise  for  term  of 
life,  or  for  term  of  years,  or  a  woman  in  dower ;  and  he  which  shall  be 
attainted  of  waste  shall  lose  the  thing  that  he  hath  wasted,  and  more- 
over shall  recompence  thrice  so  much  as  the  waste  shall  be  taxed  at. 

Reg.  Brev.  73.  The  king  to  the  sheriff,  &c.,  greeting.  If  A.  shall 
give  you  security  of  prosecuting  his  claim,  then  summon  B.  by  good 
summoners  that  he  be  before  our  justices  at  Westminster  on  the  octave 
of  St.  Michael  to  show  wherefore  since  it  has  been  provided  by  the  com- 
mon council  of  our  realm  of  England  that  it  is  not  lawful  for  any  one 
to  commit  waste,  sale,  or  destruction  of  lands,  houses,  woods,  or  gardens 
demised  to  them  for  term  of  life  or  of  years,  the  same  B.  has  made  of 
the  lands,  houses,  woods  and  gardens  in  L.,  which  the  said  A.  demised  to 
him  for  the  term  of  the  life  of  the  said  B.  (or  which  the  said  A.  demised 
to  him  for  a  term  of  years,  or  which  F.,  the  father  or  mother  or  other 
ancestor  of  the  said  A.  whose  heir  he  is,  demised  to  the  said  B.,  for  the 
life  of  the  said  B.  or  for  a  term  of  years)  waste,  sale,  and  destruction, 
to  the  disherison  (ad  exhcer eclat ioiiem)  of  A.,  and  against  the  form  of 
the  Statute  aforesaid,  as  he  says  :  And  have  there  the  summoners  and 
this  writ. 


ANONYMOUS. 
King's  Bench.     1345. 

[Reported  Fitz.  Ab.  Wast,  pi.  30.] 
Waste,  and  it  was  found  by  the  inquest,  where  it  was  pleaded  for 
the  party  that  there  was  no  waste,  that  as  to  a  kitchen,  it  was  burned 
^  See  Dowman's  Case,  9  Co.  10  b. 
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by  a  strange  woman  without  the  knowledge  of  the  defendant  (because 
he  was  living  elsewhere) ;  and  that  to  rebuild  tliis  kitchen  he  cut  the 
oaks  in  the  woods  and  hedges  near  the  close;  and  that  the  house  is 
now  better  than  it  was  before  the  fire ;  and  that  he  had  also  cut  down  a 
certain  number  of  oaks  in  the  woods  and  hedges  near  the  close  and 
sold  them,  and  had  cut  down  some  to  repair  the  houses,  and  had  cut 
down  one  which  lay  there  yet  unsold. 

Pole  prayed  judgment  on  the  verdict  for  the  plaintiff  because  all 
that  is  found  should  be  adjudged  waste  by  the  form  of  his  plea,  where- 
fore the  defendant  ought  to  have  pleaded  this  matter  if  he  wished  to 
have  availed  himself  of  it. 

"NYiLUGHBY  [C.  J.].     The  fire  is  waste  for  the  want  of  good  watch. 

Thorpe  [J.].  Now  lately  here  on  a  writ  of  waste  it  was  found  by 
an  inquest  taken  on  default  that  the  Welsh  arrived  on  the  sea-coast  and 
burned  a  manor,  and  it  was  adjudged  no  waste,  so  here. 

WiLUGHBY  [C.  J.].  Against  the  Welsh  the  party  can  never  have 
disturbance.  But  do  you  think  if  your  household  [?  mahi]  lodges  a 
stranger  who  puts  the  houses  in  fire  and  flame,  that  that  will  not  be 
adjudged  waste  ?  As  if  he  would  say  it  was.  Wherefore  the  fire  is 
adjudged  waste,  and  so  the  kitchen  is  wasted  ;  but  the  cutting  to  repair 
the  house  is  not  waste,  and  as  to  that  which  is  cut  and  not  sold,  that  is 
waste,  and  that  which  is  cut  for  repairs,  although  it  was  not  pleaded,  is 
adjudged  no  waste,  wherefore  the  court  awards  that  the  plaintiff  recover 
the  place  wasted  and  treble  damages. 


THE  ABBOT  OF  SHIRBOURNE'S  CASE. 

Common  Pleas.     1411. 

[Reported  Year  Book,  12  Hen.  IV.  5.] 

The  Abbot  of  Shirbourne  bought  a  writ  of  waste.  ^ 

Norton  traversed  the  waste  except  in  a  barn,  and  said  that  half  of  the 
barn  had  fallen  before  the  lease,  and  as  to  tlie  other  half,  he  said 
that  it  was  unroofed  by  a  sudden  storm,  and  before  he  could  roof  it, 
the  plaintiff  entered  on  him  and  was  seised  on  the  day  of  the  purchase 
of  the  writ,  and  he  demanded  judgment,  if  he  could  maintain  an  action 
for  this  waste. 

Skrene.  We  have  alleged  that-  he  has  done  waste  in  a  barn,  which 
we  let  to  him,  and  he  says  that  the  waste  was  made  in  one  half  before 
the  lease,  which  is  no  answer  to  our  action  because,  &c.,  and  if  he 
has  made  a  new  barn  there  himself,  and  waste  has  been  done  in  that, 
our  action  is  maintainable. 

Hill  [J.].  If  the  matter  is  so,  allege  it  on  your  part,  for  his  answer 
is  good. 

1  Part  of  the  case  is  omitted. 
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Skrene.  Well,  then  as  to  the  other  half  his  plea  is  double,  one  is 
the  sudden  storm,  the  other  is  our  entry  on  liim,  wherefore  we  pray  he 
may  be  held  to  one  of  them. 

Hill  [J.].  The  plea  is  not  double,  because  the  effect  of  this  plea  is 
your  entry  upon  him  before  he  could  repair  the  unroofing. 

Skrene.  If  I  traverse  the  entry,  he  will  rely  against  me  [reliera  stir 
m^jy]  on  the  sudden  storm,  which  excuses  him  from  waste ;  for  if  I  let 
houses  for  a  term  of  years,  and  they  are  unroofed  by  sudden  chance,  I 
shall  have  no  action  of  waste  for  that. 

Hill  [J.].  What  you  say  is  not  law,  for  although  at  the  beginning 
it  will  not  be  adjudged  waste  made  by  him,  but  by  the  act  of  God,  yet 
if  he  suffers  the  house  to  be  unroofed,  by  reason  of  which  the  timber  is 
injured,  he  shall  answer  for  this  waste,  because  it  is  his  own  fault,  and 
by  law  he  is  bound  to  roof  the  house. 

Skrene.  If  the  whole  house  is  blown  down  by  a  sudden  wind,  I  shall 
not  make  a  new  one. 

Hill  [J.].  I  grant  it;  but  when  the  timbers  are  standing,  which  are 
the  substance  of  the  house,  and  they  fall  for  lack  of  roofing,  it  is  clearly 
waste. 

Haxkford  [J.]  If  I  do  waste  in  tenements  which  I  hold  for  term 
of  years,  and  within  the  term  I  am  put  out  b}^  the  lessoi',  it  is  a  ques- 
tion whether  he  has  an  action  of  waste  or  not,  namely,  during  the 
term;  and  it  is  proved  here  by  the  count  that  the  term  still  con- 
tinues ;  and  yet  if  he  wishes  to  say  that  the  houses  were  unroofed  by 
your  fault  and  not  by  a  sudden  wind,  he  will  be  concluded  by  the  entry 
which  he  made  without  cause,  wherefore  the  plea  seems  double. 

And  then  Norton  alleged  the  cause  of  the  entry  of  the  plaintiff  spe- 
cially;  viz.,  that  the  lease  was  made  by  indenture  on  condition,  that 
if  waste  was  done,  he  could  re-enter,  and  by  reason  of  the  unroofing  he 
re-entered,  wherefore,  &c. 

Hankford  [J.].  Again  you  prove  by  your  plea  that  his  entry  was 
tortious,  and  so  the  plea  is  double. 

Hill  [J.].  The  plaintiff  can  say  that  the  defendant  had  sufficient 
time  before  his  entry  to  have  repaired  the  house,  and  did  not  repair  it, 
and  so  prove  the  waste  in  the  defendant's  default,  and  so  prove  his 
entry  lawful  by  the  condition  aforesid ;  wherefore 

Hankford  [J.]  to  Norton.     Be  advised,  &c.^ 

1  "  Waste  and  destruction  are  nearly  equivalent,  and  are  used  indifferently  in  refer- 
ence to  houses,  woods,  and  gardens ;  but  exile  can  be  used  when  serfs  are  manumitted, 
and  wrongly  ejected  from  their  tenements  ;  but  the  chance  of  fire,  or  an  unexpected 
event  of  that  kind,  excuses  all  tenants."     Fleta,  lib.  1,  c.  12  §  20. 

"  In  an  action  of  waste  brought  against  tenant  by  the  curtesy,  tenant  for  life,  tenant 
for  years,  or  tenant  in  dower,  which  before  hath  been  named  in  this  Act,  the  entry  of 
the  plea  of  the  tenant  is  quod  predict'  (talis)  non  fecit  oastiim,  and  j'et  all  these  by  con- 
struction of  law  shall  answer  for  the  waste  done  by  any  stranger,  for  he  in  the  reversion 
cannot  have  any  remedy  but  against  the  tenant,  and  tlie  tenant  shall  have  his  remedy 
against  the  wrong-doer,  and  recover  ail  in  damages  against  him,  and  by  this  means 
the  loss  shalllight  upon  the  wrong-doer  ;  for  voluntary  waste  and  permissive  waste  is 
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Lit.  §  71.  Also,  if  a  house  be  leased  to  hold  at  will,  the  lessee 
is  not  bound  to  sustain  or  repair  the  house,  as  tenant  for  term  of 
years  is  tied.^  But  if  tenant  at  will  commit  voluntary  waste,  as  in 
pulling  down  of  houses,  or  in  felling  of  trees,  it  is  said  that  the  lessor 
shall  have  an  action  of  trespass  for  this  against  the  lessee.^  As  if  I 
lend  to  one  my  sheep  to  tathe  his  laud,  or  my  oxen  to  plough  the  land, 
and  he  killeth  my  cattle,  I  may  well  have  an  action  of  trespass  against 
him,  notwithstanding  the  tending. 

Co.  Lit.  57  a.  "  i/a  hoitse  be  leased  to  hold  at  iviU,  the  lessee  is  not 
bound,  tC-c."  For  the  Statute  of  Gloucester  above  mentioned  extends 
not  to  a  tenant  at  will,  and  therefore  for  permissive  waste,  the  lessor 
hath  no  remedy  at  all. 

^^  But  if  tenant  at  will  commit  voluntary  waste,  &c."  And  true  it 
is,  that  if  tenant  at  will  cutteth  down  timber  trees,  or  voluntarily  pull 
down  and  prostrate  houses,  the  lessor  shall  have  an  action  of  trespass 
against  him,  quare  vi  et  armis;  for  the  taking  upon  him  power  to  cut 
timber  or  prostrate  houses,  concerneth  so  much  the  freehold  and  inheri- 
tance, as  it  doth  amount  in  law  to  a  determination  of  his  will ;  and  so 
hath  it  been  adjudged. 

Co.  Lit.  53  a,  53  b.  "Waste,  Vastum  dicitur  a  vastando,  of  wast- 
ing and  depopulating:  and  for  that  waste  is  often  alleged  to  be  in  tim- 
ber, which  w-e  call  in  Latin  maremium,  or  maresnixim,  or  maresmium, 
it  is  good  to  fetch  both  of  them  from  the  original.  First,  timber  is  a 
Saxon  word.  Secondly,  maremiv.m  is  derived  of  the  French  word 
marreim,  or  marrein,  which  properly  signifleth  timber. 

An  action  of  waste  doth  lie  against  tenant  by  the  curtesy,  tenant  in 
dower,  tenant  for  life,  for  years,  or  half  a  year,  or  guardian  in  chivalry, 
by  him  that  hath  the  immediate  estate  of  inheritance,  for  waste  or  de- 
struction in  houses,  gardens,  Avoods,  trees,  or  in  lands,  meadows,  &c., 
or  in  exile  of  men  to  the  disherison  of  him  in  the  reversion  or  re- 
mainder. There  be  two  kinds  of  waste,  viz.,  voluntary  or  actual,  and 
permissive.  Waste  may  be  done  in  houses,  by  pulling  or  prostrating 
them  down,  or  by  suffering  the  same  to  be  uncovered,  whereby  the  spars, 
or  rafters,  planchers,  or  other  timber  of  the  house  are  rotten.  But  if 
the  house  be  uncovered  when  the  tenant  cometh  in,  it  is  no  waste  in 
the  tenant  to  suffer  the  same  to  fall  down.  But  though  the  house  be 
ruinous  at  the  tenant's  coming  in,  yet  if  he  pull  it  down,  it  is  waste 
unless  he  re-edify  it  again.     Also,  if  glass  windows  (though  glazed  by 

all  one  to  him  that  hath  the  inheritance.  But  if  the  waste  be  done  by  tlie  enemies  of 
the  king,  the  tenant  shall  not  answer  for  the  waste  done  by  them,  for  the  tenant  hath 
no  remedy  over  against  them.  The  same  law  it  is  if  the  waste  be  done  by  tempest, 
lightning,  or  the  like,  the  tenant  shall  not  answer  for  it.  It  is  adjudged  in  9  E.  2, 
that  if  thieves  burn  the  house  of  tenant  for  life,  without  evil  keeping  of  lessee's  for 
lives  fire,  the  lessee  shall  not  be  punished  therefore  in  an  action  of  waste  ;  nota  the 
case  of  fire,  &c."    2  Inst.  303. 

1  Tenant  for  years  is  liable  for  permissive  waste.  Davies  v.  Davies,  38  Ch.  D. 
499  ;  Moore  v.  Townshend,  post,  p.  663. 

2  Phillips  V.  Covert,  7  Johns.  1,  ace. 
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the  tenant  himself)  be  broken  down,  or  carried  away,  it  is  waste,  for 
the  glass  is  part  of  his  house.  And  so  it  is  of  wainscot,  benches, 
doors,  windows,  furnaces,  and  the  like,  annexed  or  fixed  to  the  house, 
either  b}^  him  in  the  reversion,  or  the  tenant. 

Though  there  be  no  timber  growing  upon  the  ground,  yet  the  tenant, 
at  his  peril,  must  keep  the  houses  from  wasting.  If  the  tenant  do  or 
suffer  waste  to  be  done  in  houses,  yet  if  he»  repair  them  before  any 
action  brought,  there  lieth  no  action  of  waste  against  him,  but  he 
cannot  plead  quod  non  fecit  vastum,  but  the  special  matter. 

A  wall,  uncovered  when  the  tenant  cometh  in,  is  no  waste  if  it  be 
suffered  to  decay.  If  the  tenant  cut  down  or  destroy  any  fruit  trees 
growing  in  the  garden  or  orchard,  it  is  waste ;  but  if  such  trees  grow 
upon  any  of  the  ground  which  the  tenant  holdeth  out  of  the  garden  or 
orchard,  it  is  no  waste. 

If  the  tenant  build  a  new  house  it  is  waste,  and  if  he  suffer  it  to  be 
wasted,  it  is  a  new  waste.  If  the  house  fall  down  by  tempest,  or  be 
burnt  by  lightning,  or  prostrated  by  enemies,  or  the  like,  without  a 
default  of  the  tenant,  or  was  ruinous  at  his  coming  in,  and  fall  down, 
the  tenant  may  build  the  same  again  with  such  materials  as  remain,  and 
with  other  timber  which  he  may  take  growing  on  the  ground  for  his 
habitation;  but  he  must  not  make  the  house  larger  than  it  was.  If  the 
house  be  discovered  by  tempest,  the  tenant  must,  in  convenient  time, 
repair  it. 

If  the  tenant  of  a  dove-house,  warren,  park,  vivary,  estangues,  or 
the  like,  do  take  so  many,  as  such  sufficient  store  be  not  left  as  he 
found  when  he  came  in,  this  is  waste :  and  to  suffer  the  pale  to  decay, 
whereby  the  deer  are  dispersed,  is  waste. 

And  it.is  to  be  observed  that  there  is  waste,  destruction,  and  exile. 
Waste  properly  is  in  houses,  gardens  (as  is  aforesaid),in  timber  trees 
(viz.,  oak,  ash,  and  elm,  and  these  be  timber  trees  in  all  places),  either 
by  cutting  of  them  down,  or  topping  of  them,  or  doing  any  act  whereby 
the  timber  may  decay.  Also,  in  countries  where  timber  is  scant,  and 
beeches  or  the  like  are  converted  to  building  for  the  habitation  of 
man,  or  the  like,  they  are  all  accounted  timber.  If  the  tenant  cut 
down  timber  trees,  or  such  as  are  accounted  timber,  as  is  aforesaid, 
this  is  waste  ;  and  if  he  suffer  the  young  germins  to  be  destroyed,  this 
is  destruction.  So  it  is,  if  the  tenant  cut  down  underwood  (as  he  may 
by  law),  yet  if  he  suffer  the  young  gei'mins  to  be  destroyed,  or  if  he 
stub  up  the  same,  this  is  destruction.^ 

Cutting  down  of  willows,  beech,  birch,  aspe,  maple,  or  the  like,  stand- 
ing in  the  defence  and  safeguard  of  the  house,  is  destruction.  If  there 
be  a  quickset  fence  of  white  thorn,  if  the  tenant  stub  it  up,  or  suffer  it 
to  be  destroj-ed,  this  is  destruction ;  and  for  all  these,  and  the  like 
destructions,  an  action  of  waste  lieth.  The  cutting  of  dead  wood, 
that  is,  ubi  arhores  stint  aridoe,  mortuce,  cavce,  non  existentes  mare- 

1  See  Phillipps  v.  Smith,  14  M.  &  W.  689. 
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mium,  nee  portantes  fructns,  nee  folia  in  (estate,  is  no  waste ;  hut 
turning  of  trees  to  coals  for  fuel,  when  there  is  sufficient  dead  wood,  is 
waste. 

If  the  tenant  suffer  the  houses  to  be  wasted,  and  then  fell  down  tim- 
ber to  repair  the  same,  this  is  a  double  waste.  Digging  for  gravel,  lime, 
clay,  brick,  earth,  stone,  or  the  like,  or  for  mines  of  metal,  coal,  or  the 
like,  hidden  in  the  earth,-  and  were  not  open  when  the  tenant  came  in, 
is  waste ;  but  the  tenant  may  dig  for  gravel  or  clay  for  the  reparation 
of  the  house,  as  well  as  he  may  take  convenient  timber  trees. 

It  is  waste  to  suffer  a  wall  of  the  sea  to  be  in  decay,  so  as  by  the 
flowing  and  reflowing  of  the  sea,  the  meadow  or  marsh  is  surrounded, 
whereby  the  same  becomes  unprofitable ;  but  if  it  be  surrounded  sud- 
denly by  the  rage  or  violence  of  the  sea,  occasioned  by  wind,  tempest, 
or  the  like,  without  any  default  in  the  tenant,  this  is  no  waste  punish- 
able. So  it  is,  if  the  tenant  repair  not  the  banks  or  walls  against 
rivers,  or  other  waters,  whereby  the  meadows  or  marshes  be  sur- 
rounded,  and  become  rushy  and  unprofitable. 

If  the  tenant  convert  arable  land  into  wood,  or  e  converso,  or 
meadow  into  arable,  it  is  waste,  for  it  changeth  not  only  the  course  of 
his  husbandry,  but  the  proof  of  his  evidence.^ 

The  tenant  may  take  sufficient  wood  to  repair  the  walls,  pales,  fences, 
hedges,  and  ditches,  as  he  found  them ;  but  he  can  make  no  new :  and 
he  may  take  also  sufficient  ploughbote,  firebote,  and  other  housebote. 

The  tenant  cutteth  down  trees  for  reparations,  and  selleth  them,  and 
after  buyeth  them  again,  and  employs  them  about  necessary  repara- 
tions, yet  it  is  waste  by  the  vendition  ;  he  cannot  sell  trees,  and  with 
the  money  cover  the  house.^  Burning  of  the  house  by  negligence  or 
mischance  is  waste. 

Co.  Lit.  54  a.  There  is  waste  of  a  small  value,  as  Bracton  saith, 
JVisi  vastuni  ita  modicum,  sit  propter  quod  non  sit  inquisitio  facienda. 
Yet  trees  to  the  value  of  three  shillings  and  four  pence  hath  been  ad- 
judged waste,  and  many  things  together  may  make  waste  to  a  value. 

Co.  Lit.  54  b.  A  man  hath  land  in  which  there  is  a  mine  of  coals, 
or  of  the  like,  and  maketh  a  lease  of  the  land  (without  mentioning  any 
mines)  for  life  or  for  years,  the  lessee  for  such  mines  as  were  open  at 
the  time  of  the  lease  made,  may  dig  and  take  the  profits  thereof. 
But  he  cannot  dig  for  any  new  mine,  that  was  not  open  at  the  time  of 
the  lease  made,  for  that  should  be  adjudged  waste.^    And  if  there  be 

1  See  AtHns  y.  Temple,  1  Ch.  Kep.  13  ;  Feimier  v.  Maund,  lb.  116  ;  Cole  v.  Greene, 
1  Lev.  309. 

2  See  Goiver  v.  Eyre,  G.  Coop.  156. 

8  Asiri/  V.  Ballard,  2  Mod.  193,  ace.  So  as  to  undeveloped  oil  lands.  Marshall 
V.  Mellon,  179  Pa.  371.  A  tenant  for  life  may  open  the  earth  in  new  places  to  pursue 
a  vein  of  mineral  alreadv  worked.  Clavering  v.  Clavcring,  2  P.  Wms.  388.  As  to 
what  will  constitute  such  an  abandonment  of  mines  as  will  prevent  a  subsequent  life 
tenant  from  mining,  see  Gaines  v.  Green  Pond  Company,  33  N.  J.  Eq.  603. 

See  also  Kier  v.  Peterson,  41  Pa.  357 ;  Westmoreland  Coal  Co.'s  Appeal,  85  Pa. 
344;  Moore  v.  Rollins,  46  Me.  493. 
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open  mines,  and  the  owner  make  a  lease  of  the  land,  with  the  mines 
therein,  this  shall  extend  to  the  open  mines  only,  and  not  to  any  hidden 
mine ;  but  if  there  be  no  open  mine,  and  the  lease  is  made  of  the  land 
together  with  all  mines  therein,  there  the  lessee  may  dig  for  mines,  and 
enjoy  the  benefit  thereof,  otherwise  those  words  should  be  void.  I 
have  been  the  more  spacious  concerning  this  learning  of  waste,  for 
that  it  is  most  necessary  to  be  known  of  all  men.^ 


COUNTESS   OF   SHREWSBURY'S   CASE. 
King's  Bench.     1600. 

[Reported  5  Co.  13.] 

The  Countess  of  Shrewsbury  brought  an  action  on  the  case  against 
Richard  Compton,  a  lawyer  of  the  Temple,  and  declared,  that  she  leased 
to  him  a  house  at  will,  &  quod  ille  tarn  negUgenter  &  improvide  custo- 
divit  ignem  suwn,  quod  domus  ilia  combusta  fuit :  to  which  the  defend- 
ant pleaded  not  guilty,  and  was  found  guilty,  &c.  And  it  was  adjudged 
that  for  this  permissive  waste  no  action  lay,  against  the  opinion  of 
Brook  in  the  abridgment  of  the  case  of  48  E.  3,  25 ;  Wast.  52,  And 
the  reason  of  the  judgment  was,  because  at  the  common  law  no  remedy 
lay  for  waste,  either  voluntary  or  permissive,  against  lessee  ^  for  life  or 
years,  because  the  lessee  had  interest  in  the  land  by  the  act  of  the 
lessor,  and  it  was  his  folly  to  make  such  lease,  and  not  restrain  him  by 
covenant,  condition,  or  otherwise,  that  he  should  not  do  waste.  So  and 
for  the  same  reason,  a  tenant  at  will  shall  not  be  punished  for  permis- 
sive waste.  But  the  opinion  of  Littleton  is  good  law,  fol.  (15)  152.  If 
lessee  at  will  commits  voluntary  waste,  soil,  in  abatement  of  the  houses, 
or  in  cutting  of  the  woods,  there  a  general  action  of  trespass  lies  against 
him.  For  as  it  is  said  in  2  and  3  Phil.  &  Mar.  D3'er  122  6,  when  ten- 
ant at  will  takes  upon  him  to  do  such  things  which  none  can  do  but  the 
owner  of  the  land,  these  amount  to  the  determination  of  the  will,  and  of 
his  possession,  and  the  lessor  shall  have  a  general  action  of  trespass 
without  any  entry :  and  there  15  E.  4,  20  &,  is  cited,  that  if  a  bailee  of 
goods  as  of  a  horse,  &c,  kill  them,  the  bailor  shall  have  a  general  action 
of  trespass,  for  by  the  killing  the  privity  was  determined.  But  it  was 
agreed  that  in  some  cases,  w-hen  there  is  a  confidence  reposed  in  the 
party,  the  action  upon  the  case  will  lie  for  negligence,  although  the 
defendant  comes  to  the  possession  by  the  act  of  the  plaintiff.  As  12  E. 
4,  13  a,  b,  where  a  man  delivers  a  horse  to  another  to  keep  safe,  the 
defendant  eqimm,  ilium  tarn  negUgenter  custodivity  qttod  oh  defectum 

1  See  Co,  Lit.  316  a. 

Waste  can  be  committed  only  in  the  thing  demised.     It  is  not  waste  if  the  lessee 
cut  down  trees  excepted  from  the  demise.     Goodright  v.  Vivian,  8  East,  190. 
«  But  see  2  P.  &  M.  Hist.  (2d  ed.)  9, 
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bonce  custodixe  interiit ;  the  action  on  the  case  lies  for  this  breach  of 
the  trust.  So  2  H.  7,  11,  if  my  shepherd,  whom  I  trust  with  my  sheep, 
and  by  his  negligence  they  be  drowned,  or  otherwise  perish,  an  action 
upon  the  case  lies :  but  in  the  case  at  bar  it  was  a  lease  at  will  made  to 
the  defendant,  and  no  confidence  reposed  in  him ;  wherefore  it  was 
awarded,  that  the  plaintiff  take  nothing  by  her  bill.^ 


BOWLES'S   CASE. 
King's  Bench.      1615. 

[Reported  11  Co.  79.] 
Lewis  Bowles,  Esq.,  brought  an  action  upon  the  case  upon  trover 
against  Haseldine  Bury  the  younger  (which  began  in  the  King's  Bench, 
Hil.  10  JacoU  Regis,  Rot.  1319),  and  declared  that  he  was  possessed  of 
thirty  cart  loads  of  timber,  and  lost  them,  and  that  they  came  into  the 
hands  of  the  defendant,  and  that  he  20  Feb.  anno  9  Jac.  Begis,  at 
Norton,  in  the  county  of  Hertford,  converted  them  to  his  own  use  ;  and 
upon  not  guilty  pleaded,  the  jury  gave  a  special  verdict  to  this  effect. 
Thomas  Bowles,  Esq.,  grandfather  of  the  said  Lewis,  was  seised  of  the 
Manor  of  Norton-Bury,  in  the  said  county  in  fee,  and,  1  Sept.  anno  12  by 
indenture,  betwixt  him  on  the  one  part,  and  William  Hide  and  Leonard 
Hide  of  the  other  part,  in  consideration  of  a  marriage  to  be  had  betwixt 
the  said  Thomas  Bowles  and  Anne,  daughter  of  the  said  William  Hide, 
&c.  covenanted,  that  after  the  said  marriage  had  and  solemnized,  that 
the  said  Thomas,  his  heirs  and  assigns,  would  stand  seised  of  the  said 
manor  of  Norton-Bury,  to  the  use  of  the  said  Thomas  and  Anne,  for 
the  term  of  their  lives,  without  impeachment  of  waste,  and  after  their 
deceases,  to  the  use  of  their  first  issue  male,  and  to  the  heirs  male  of 
such  issue  lawfully  begotten,  and  so  over  to  the  second,  third,  and 
fourth  issue  male,  &c.  and  for  want  of  such  issue,  to  the  use  of  the 
heirs  males  of  the  body  of  the  said  Thomas  and  Anne  lawfully  begotten ; 
and  for  want  of  such  issue,  to  the  use  of  Thomas  Bowles,  sou  and  heir 
apparent  of  Thomas  Bowles  the  grandfather,  and  the  heirs  males  of  his 
body  issuing,  and  for  want  of  such  issue,  to  the  use  of  the  heirs  of 
the  body  of  the  said  Thomas  and  Anne  lawfully  issuing.  Which  mar- 
riage was  solemnized  accordingly,  and  the  said  Thomas  the  grandfather, 
and  Anne,  had  issue  John ;  and  afterwards  the  said  Thomas  the 
grandfather  died  without  any  issue  on  the  body  of  Aune,  but  the  said 
John;  after  whose  death  the  said  Anne  entered  into  the  said  manor, 
and  was  thereof  seised,  with  the  said  remainder  over,  as  aforesaid,  and 
afterwards  the  said  John  Bowles  died,  and  afterwards  Thomas  the  son 

1  Putting  an  excessive  weight  of  farm  products  in  a  barn,  whereby  the  structure 
is  injured,  is  voluntary  waste,  for  which  a  tenant  at  will  is  liable.  Chalmers  v. 
Smith,  152  Mass.  581. 
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conveyed  by  fine  his  remainder  to  the  use  of  Lewis  Bowles  the  plain- 
tiff, and  Diana  his  wife,  and  the  heirs  males  of  his  body ;  and  the  said 
Anne  being  so  seised  of  the  said  manor,  with  the  remainder  over  as 
aforesaid,  viz.  20  Feb.  an  Reg.  Jac.  reg.  9,  a  barn,  parcel  of  the 
said  manor  per  vim  ventoram  et  tempestat'  x>enitus  sxihvers.  et  ad 
ten-am  clejecV  fuit,  and  that  the  said  thirty  cart  loads  of  timber,  in  the 
dechxratiou  mentioned,  were  parcel  of  the  said  barn,  and  that  the  said 
timber  was  sound  and  fit  for  building,  wherefore  the  defendant,  as 
servant  of  the  said  Anne,  and  by  her  command,  took  the  said  timber, 
and  carried  it  out  of  the  limits  of  the  said  manor  to  Radial,  in  the  same 
county  ;  and  afterwards  the  said  Anne,  24  Feb.  anno  9  Jac.  Reg.  made 
her  last  will,  and  thereof  made  Robert  Osborne  and  Leon.  Hide,  Knts. 
her  executors,  and  died,  after  whose  death  the  plaintiff  seized  the  said 
timber,  and  afterward  the  defendant,  by  the  command  of  the  said 
executors,  converted  it  to  his  use;  and  if  upon  the  whole  matter  the 
defendant  was  guilty  or  not,  the  jury  prayed  the  opinion  of  the  court. 

And  in  this  case  two  questions  were  moved.  1.  If  upon  the  whole 
matter  the  wife  should  be  tenant  in  tail  after  possibility,  or  that  she 
should  have  the  privilege  of  a  tenant  in  tail  after  possibility,  sc.  to  da 
waste,  &c.  2.  Admitting  that  she  should  not  have  the  privilege,  &c.  if 
the  clause  of  "  without  impeachment  of  waste,"  shall  give  her  property 
in  the  timber  so  blown  down  by  the  wind. 

And  in  this  case  eight  points  were  resolved  by  the  whole  court. 

1.  That  till  issue,  Thomas  the  grandfather  and  Anne,  were  seised  of 
an  estate  tail  executed  sub  modo.  sc.  until  the  birth  of  issue  male,  and 
then  by  the  operation  of  law  the  estates  are  divided,  sc.  Thomas  and 
Anne  become  tenants  for  their  lives,  the  remainder  to  the  issue  male  in 
tail,  the  reversion  to  the  heirs  males  of  Thomas  and  Anne,  the  remainder 
over  as  aforesaid  ;  for  the  estate  for  their  lives  is  not  absolutely  merged, 
but  (exists)  with  this  implied  limitation  until  they  have  issue  male. 
Vide  Chudleigh's  Cat<e  in  the  First  Part  of  my  Reports,  fol.  120,  and 
Archer's  Case,  fol.  66  b. 

2.  That  tenant  in  tail,  after  possibility,  has  a  greater  pre-eminence 
and  privilege,  in  respect  of  the  quality  of  his  estate,  than  tenant  for 
life,  but  he  has  not  a  greater  quantity  of  estate  than  tenant  for  life  ;  in 
respect  of  the  quality  of  his  estate,  it  tastes  much  of  the  quality  of  an 
estate  in  tail,  out  of  which  it  is  derived:  and,  therefore,  1.  She  shall 
not  be  punished  for  waste.  2.  She  shall  not  be  compelled  to  attorn. 
3.  She  shall  not  have  aid.  4.  On  her  alienation  no  Consimili  casu  iies. 
5.  After  her  death  no  writ  of  intrusion  lies.  6.  She  may  join  the  mise 
in  a  writ  of  right  in  a  special  manner,  temj).  E.  1 ;  Wast.  125;  39  E. 
3,  16  a,  b;  31  E.  3 ;  Aid.  35;  43  E.  3,  la;  45  E.  3,  22;  46  E.  3,  13  a, 
27;  11  H.  4,  15  a;  7  H.  4,  10b;  2  H.  4,  17  b;  42  E.  3,  22  ;  3E.  4,  11a; 
21  H.  6,  56;  10  H.  6,  1  b ;  13  E.  2  ;  Entre  Congeable,  56;  28  E.  3, 
96  b;  26  H.  6 ;  Aid.  77  ;  F.  N.  B.  203.  7.  In  an  action  brought  by  her, 
she  shall  not  name  herself  tenant  for  life.  18  E.  3,  27  a,  a  woman 
brought  a  Gui  in  vita,  quod  clamat  tenere  ad  vitam,  and  maintained  it 
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in  her  couut  by  a  gift  in  special  tail  to  her  and  her  husband,  and  that  her 
husband  is  dead  without  issue,  and  the  writ  for  variance  of  the  title 
abated.  8.  In  an  action  brought  against  her,  she  shall  not  be  named 
tenant  for  life,  sc.  quod  tenet  ad  terminum  vitce.  Mich.  39  &  40  Eliz. 
Rot.  3316,  in  Communi  Banco,  inter  Veal  et  alios  quer'  et  Read  def 
in  quid  juris  damat,  and  the  note  of  the  fine  supposed  that  the  defend- 
ant tenet  ad  terminmn  vitm,  the  defendant  demanded  oyer  of  the  writ, 
and  of  the  note  of  the  fine,  and  had  it,  and  pleaded  that  he  was  seised 
in  fee,  absque  hoc  quod,  the  day  of  the  note  levied  tenuit  pro  termino 
vitce,  and  the  jury  found  that  he  held  as  tenant  in  tail  after  possibility  of 
issue  extinct ;  and  it  was  adjudged  pro  defendente  ;  for  tenant  in  tail, 
after  possibility,  shall  not  be  in  judgment  of  law  included  in  a  writ  or 
fine,  &c.  within  the  general  allegation  of  a  tenant  for  life.  Vide  19 
E.  3,  1  b. 

But  as  to  the  quantity,  he  has  but  an  estate  for  life ;  and  therefore, 
if  he  malves  a  feoifment  in  fee,  it  is  a  forfeiture  of  his  estate,  13  E.  2; 
Entre  Cong.  56;  45  Ed.  3,  22;  21  E.  3,  96  b;  27  Ass.  60;  F.  N.  B. 
159.  So  if  fee  or  tail  general  descends  or  remains  to  tenant  in  tail 
after  possibility,  &c.  the  fee  or  estate  tail  is  executed,  32  E.  3,  Age  55. 
50  E.  3,  4  ;  9  E.  4, 17  b.  And  by  the  Stat,  of  W.  2,  he  in  reversion  shall 
be  received  upon  his  default,  2  E,  2.  Resceit  147  ;  41  E.  3,  12  ;  20  E. 
3  ;  Resceit  —  ;  38  Ed.  3,  33.  Vide  28  E.  3,  96  b;  39  E.  3,  16  a,  b. 
And  an  exchange  betwixt  tenant  for  life  and  tenant  in  tail,  after  possi- 
bilit}',  is  good ;  for  their  estates  are  equal. 

3.  It  was  resolved,  that  the  estate  of  a  tenant  in  tail,  after  possibility, 
ought  to  be  a  remnant  and  residue  of  an  estate  tail,  and  that  by  the 
act  of  God,  and  not  by  the  limitation  of  the  party  dispositione  legis, 
and  not  ex  provisione  hominis :  and  therefore  if  a  man  makes  a  gift  in 
tail  upon  condition,  that  if  he  does  such  an  act,  that  he  shall  have  but 
for  life,  he  is  not  tenant  in  tail  after  possibility  of  issue  extinct,  for  that 
is  ex  procisione  hominis,  and  not  ex  dispositione  legis:  but  it  ought 
to  be  the  remnant  and  residue  of  an  estate  tail,  and  that  by  the  act  of 
God  and  the  law,  sc.  by  the  death  of  one  donee  without  issue.  Lit.  6  b ; 
Doct.  and  Stud.  lib.  2,  cap.  1,  fol.  61 ;  2  H.  4,  17  b  ;  26  H.  6 ;  Aid.  77. 

If  tenants  in  special  tail  I'ecover  in  assise,  and  afterwards  one  dies 
without  issue,  and  afterwards  he  who  survives  (who  is  tenant  in  tail 
after  possibility)  is  re-disseised,  he  shall  have  a  re-disseisin,  for  it  is 
the  same  freehold  he  had  before,  for  it  is  parcel  of  the  estate  tail :  and 
because  the  wife  in  the  case  at  bar  had  the  estate  for  life  by  limitation 
of  the  party,  and  the  estate  which  she  had  in  the  remainder,  sc.  of  the 
tenancy  in  tail  after  possibility,  was  not  a  larger  estate  in  quantity,  and 
therefore  could  not  merge  the  estate  for  life,  as  has  been  said  before, 
for  this  cause  the  wife  was  not  tenant  in  tail  after  possibility. 

4.  It  was  resolved,  that  in  this  case  the  wife  should  have  the  privi- 
lege of  a  tenant  in  tail  after  possibility  for  the  inheritance  which  was 
once  in  her;  for  now  when  John  the  issue  male  is  dead,  the  privilege 
which   she   had   in   respect  of   the  inheritance   which  was  in  her  in 
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remainder  shall  not  be  lost.     And  there  is  no  question  but  a  woman 
may  be  tenant  in  tail  after  possibility  of  a  remainder  as  well  as  of  a 
possession ;   and  therefore  if  a  lease  for  life  is  made,  the  remainder  to 
husband  and  wife  in  special  tail,  the  husband  dies  without  issue,  now  is 
the  wife  tenant  in  tail  after  possibility  of  this  remainder ;   and  if  the 
tenant  for  life  surrenders  to  her,  as  he  may  (for  the  life  of  hiin  in  the 
remainder  is  higher  than  the  other  life)  now  is  she  tenant  in  tail  after 
possibility  of  possession  :  and  like  this  case  if  the  father  is  enfeoffed  to 
him  and  his  heirs  with  warranty,  and  the  father  enfeoffs  the  son,  &c. 
and  dies ;   in  this  case  the  son,  although  he  has  the  land  by  purchase, 
yet  he  shall  take  the  benefit  of  the  warranty  as  heir,  for  he  cannot  vouch 
as  assignee,  and  the  warranty  betwixt  the  father  and  him  is  lost,  as  it 
is  adjudged  in  43  E.  3,  23  b.     So  here,  although  the  wife  cannot  claim 
the  estate  of  tenant  in  tail  after  possibility,  yet  she  may  claim  the  privi- 
lege and  benefit  of  it.     And  it  was  observed,  that   tenants  in  special 
tail  at  the  common  law  had  a  limited  fee  simple ;  and  when  their  estate 
was  changed  by  the  Statue  De  Donis  concUtional',  yet  there  was  not 
any  change  of  their  interest  in  doing  of  waste  :  so  when  by  the  death  of 
one  donee  without  issue  the  estate  is  changed,  yet  the  power  to  commit 
waste,  and  to  convert  it  to  his  own  use,  is  not  altered  nor  changed  for 
the  inheritance  which  was  once  in  him,  vide  Hil.  2  Jac.  Rot.  22'J,  inter 
Brooke  and  Rogers,  in  Communi  Banco,  if  a  timber  tree  becomes  arida, 
sicca,   non  2)ortans  fructus  nee  folia  in  cestate,  nee  existens  mceremium, 
yet  because  it  was  once  an  inheritance,  &c.  no  tithes  shall  be  paid  for  it, 
for  tliat  the  quality  remains,  although  the  state  of  the  tree  is  altered. 

5.  That  if  tenant  for  life  or  for  years  fells  timber,  or  pulls  down  the 
houses,  the  lessor  shall  have  the  timber,^  and  because  this  point  was 
resolved  in  this  court  upon  a  solemn  argument  in  LiforcVs  Ca^e  at  Mich, 
term,  which  vide  before  in  this  book,  I  will  make  the  shorter  report. 
1.  It  is  apparent  in  reason,  that  the  lessee  had  them  but  as  things  an. 
nexed  to  the  soil;  and  therefore  it  would  be  absurd  in  reason,  that  when 
by  his  act  and  wrong  he  severs  them  from  the  land,  that  he  should  gain 
a  greater  property  in  them  than  he  had  by  the  demise.  2.  It  is  without 
question  (as  it  is  resolved  in  the  said  case)  that  the  lessor  has  the 
general  ownership  and  right  of  inheritance  in  the  houses  and  tunber 
trees,  and  the  lessee  has  but  a  particular  interest,  and  therefore  be  they 
pulled  down  or  felled  by  the  lessee  or  any  other,  or  by  wind  or  tempest 
blown  down,  or  by  any  other  means  disjoined  from  the  inheritance,  the 
lessor  shall  have  them  in  respect  to  his  general  ownership,  and  because 
they  were  his  inheritance ;  and  as  to  that,  the  resolutions  in  Herlaken- 
den's  Case,  in  the  Fourth  Part  of  my  Reports,  fol.  63  a,  were  affirmed 
for  good  law,  and  Paget' s  Case  in  the  Fifth  Part  of  my  Reports,  fol.  76  b, 
for  although  he  cannot  punish  them  in  an  action  of  waste  at  the  eouimon 
law  because  it  was  his  own  act,  and  in  his  lease  he  has  not  made  pro- 
vision by  covenant  or  condition  ;  yet  the  inheritance  and  general  ownei- 

^  Lester  v.  Young,  14  R.  I.  579,  ace. 
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ship  remain  in  the  lessor,  and  the  lessee  (as  hath  been  said)  has  but  a 
special  interest  in  the  houses  and  timber-trees  so  long  as  they  are  an- 
nexed to  the  land,  and  this  appears  by  the  Statute  of  Marlebridge,  c.  26. 
Item  Jirmarii  vastum,  &c.  non  facient,  nisi  specialem  inde  habuerint 
concessionem  per  scriptum  conveiitionis,  Tnentioiiem  faciens  quod  hoc 
Jacere  possint,  whereby  it  appears,  that  the  lessees  for  life  or  years, 
■which  then  were,  could  not  rightfully  fell  the  trees,  or  pull  down  the 
houses,  unless  the  lessor  had  granted  by  deed  to  do  it.  In  which  it  was 
also  observed,  that  at  the  time  of  the  making  of  the  same  Act,  the  said 
clause  of  "without  impeachment  of  waste  "  was  in  use,  which  proves 
that  it  was  to  such  purpose  that  the  lessee  might  commit  waste,  and 
dispose  it  to  his  own  use,  which  he  could  not  do  without  such  clause. 

3.  Every  lessee  for  life  and  years  ought  by  the  law  to  do  fealty  upon 
his  oath,  and  it  would  be  against  his  oath  to  waste  the  houses  and  tim- 
ber-trees. And,  nota,  reader,  upon  this  Statute  of  Marlebridge  lies  a 
prohibition  of  waste  against  the  lessee  for  life,  and  lessee  for  years,  to 
prohibit  them  that  they  shall  not  do  waste  before  any  waste  was  done, 
as  it  was  against  tenant  in  dower,  and  tenant  by  the  curtesy  at  the 
common  law.  Vide  Bract.  316,  the  judgment  in  waste  at  the  common 
law.  Tenant  in  dower  or  by  the  curtesy  have  as  high  an  estate  as 
lessee  for  life ;  and  it  appears  that  it  was  not  lawful  for  tenant  by  the 
curtesy  or  in  dower  to  do  waste,  ergo  no  more  for  tenant  for  life;  the 
only  difference  was,  that  a  prohibition  of  waste  lay  against  tenant  in 
dower,  and  by  the  curtesy,  at  the  common  law,  and  not  against  the  lessees 
till  the  said  Statute  of  Marl.  And  to  prove  what  interest  the  lessee  for 
life  has  in  the  trees  at  the  common  law,  it  appears  by  Bracton  (who 
wrote  before  the  Statute  of  Glou'),  lib.  4,  tract'  De  Assisa  novce  dis.  c. 
4,/.  217.  Si  quis  vastum  fecerit,  vel  destructioneni  in  tenemento  quod 
tenet  ad  vitam  suam,  in  eo  quod  inodum  excedit,  et  rationem,  cum 
tantum  conceditur  ei  rationahile  estoverium,  facit  transgressionem, 
et  si  talis  impediatur,  ille  tenens  assisam  non  habebit,  intentio  talis 
liberabit  a  disseisina,  quia  in  eo  quod  tenens  ahutitur  male  titendo,  et 
debitum  xisum  et  modum  debitum  excedendo,  non  potest  dicere  quod 
disesisitus  est,  quia  tantum  rationabilis  usus  ei  conceditur ;  which 
proves  directly,  that  it  was  a  wrong  in  the  lessee  for  life  to  do  waste, 
or  destruction  at  the  common  law.  And  it  was  resolved,  if  an  house 
falls  down  per  vim  venti  in  the  time  of  such  lessee  for  life  or  for  years, 
or  in  the  time  of  the  tenant  in  dower,  or  tenant  by  the  curtesy,  &c. 
that  such  particular  tenants  have  a  special  property  in  the  timber  to 
rebuild  the  like  house  as  the  other  was  for  his  habitation :  as  if  they  fell 
a  tree  for  reparation,  they  have  a  special  property  to  that  purpose  in  it, 
and  therewith  agree  44  E.  3,  5  b ;   44  E.  3,  44  b ;  29  E.  3,  3  ;  and  10  E. 

4,  3  a.  But  the  said  particular  tenants  cannot  give  or  sell  the  tree  so 
felled,  for  the  general  property  is  in  the  lessor ;  and  therefore.  Lit.  f . 
15,  holds,  that  if  T  bail  goods  to  another  to  manure  his  laud,  now  he 
has  a  special  property  in  them  to  that  purpose;  and  in  that  case,  if  he 
kills  them,  a  general  action  of  trespass  lies  against  him.  See  11  H.  4, 
17  a,  &  23  b. 
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6.  The  pre-eminence  and  privilege  which  the  law  gives  to  houses 
which  are  for  men's  habitation  was  observed.  First,  an  house  ought  to 
have  the  priority  and  precedency  in.  o,  Prcecipe  quod  reddat  before  land, 
meadow,  pasture,  wood,  &c.  F.  N.  B.  2,  &c. ;  for  his  house  is  his 
castle,  et  domus  sua  est  unlcmque  tutlssimum  refug'mm.  2.  The 
house  of  a  man  has  privilege  to  protect  him  against  arrest  by  virtue  of 
process  of  law  at  the  suit  of  a  subject,  vide  Semaine's  Case,  in  the  Fifth 
Part  of  my  Reports,  fol.  91  b.  3.  It  has  privilege  against  the  king's 
prerogative,  for  it  was  resolved  by  all  the  judges,  Mich.  4  Jac.  that 
those  who  dig  for  saltpetre,  shall  not  dig  in  the  mansion-house  of  any 
subject  without  his  assent ;  for  then  he,  or  his  wife  or  children,  cannot 
be  in  safety  in  the  night,  nor  his  goods  in  his  house  preserved  from 
thieves  and  other  misdoers.  He  who  kills  a  man  se  defendendo,  or 
a  thief  who  would  rob  in  the  highway,  by  the  common  law  shall 
forfeit  his  goods  :  but  he  who  kills  one  that  would  rob  and  spoil  him  in 
his  house,  shall  forfeit  nothing.  3  E.  3;  Corone  330  &  26  Ass.  23,  &c. 
5.  If  there  be  two  joint-tenants  of  a  wood  or  arable  land,  the  one  has 
no  remedy  against  the  other  to  make  inclosure  or  reparations  for  safe- 
guard of  the  wood,  or  corn :  but  if  there  be  two  joint-tenants  of  an  house, 
the  one  shall  have  a  writ  De  reparatione  facienda  against  the  other, 
and  the  words  of  the  writ  are  ad  reparationem  et  sustentationem  ejus- 
dem  domus  tenetur,  F.  N.  B.  127  a,  b.  If  a  man  is  in  his  house,  and 
hears  that  others  will  come  to  his  house  to  beat  him,  he  may  call  together 
his  friends,  &c.  into  his  house  to  aid  him  in  safety  of  his  person  ;  for, 
as  it  has  been  said,  a  man's  house  is  his  castle  and  his  defence,  and 
where  he  properly  ought  to  remain :  but  if  a  man  be  threatened  if  he 
comes  to  such  a  fair  or  market  that  he  shall  be  beaten,  in  that  case  he 
cannot  make  such  assembly,  but  he  ought  to  have  remedy  by  surety  of 
the  peace.     21  H.  7,  39  a. 

7.  The  clause  of  "  without  impeachment  of  waste  "  gives  a  power  to 
the  lessee,  which  will  produce  an  interest  in  him  if  he  executes  his  power 
during  the  privity  of  his  estate,  and  therefore  to  examine  it  in  reason. 
1.  These  words  absque  impetitione  vasti,  are  as  much  as  to  say,  with- 
out any  demand  for  waste  ;  for  impetitio  is  derived  from  in  and  2)''f'^i 
and  7;e!;ere  is  to  demand,  and  petitio  is  a  demand,  and  si?ie  imjietitione 
is  without  any  manner  of  demand  or  impeachment :  then  this  word 
demand  is  of  a  large  extent ;  for  if  a  man  disseises  me  of  my  land,  or 
takes  my  goods,  if  I  release  to  him  all  actions,  yet  I  may  enter  into  the 
land  or  take  my  goods,  as  Lit.  holds,  f.  115,  and  therewith  agree  19 
Ass.  3  ;  19  H.  6,  4  b  ;  21  H.  7,  33  b  ;  30  E.  3,  19,  for  by  the  release  of 
the  action,  the  right  or  interest  is  not  released,  but  if  in  such  case  I 
release  all  demands,  that  will  bar  me,  not  only  of  my  action,  but  also 
of  my  entry  and  seizure,  and  of  the  right  of  my  land,  and  of  the  prop- 
erty of  my  goods;  as  it  was  resolved  in  Chauncijs  Case,  34  H.  8  ;  Br. 
Release  90;  2  H.  7,  6  b,  the  king  made  one  sheriff  sine  covxputn, 
thereby  he  shall  have  the  revenues  which  belong  to  his  office  to  collect 
to  his  own  use.     But  if  the  words  had  been  absque  impetil^  vasti  per 

41 


642  Bowles's  case. 

aliquod  breve  de  vasto,  then  the  action  only  would  he  discharged,  and 
not  the  property  in  the  trees,  but  that  the  lessor  after  the  fall  of  them 
might  seise  them  :  and  this  difference  appears  in  3  Edw.  3,  44  a,  b,  in 
Walter  Idle's  Case,  where  a  lease  was  made  without  being  impeached,  or 
impleaded  for  waste,  upon  which  it  was  collected  that  these  words  "  with- 
out being  impleaded,"  without  these  words  "  without  being  impeached 
for  waste,"  were  not  sufficient  to  bar  the  lessor  of  his  property,  and  that 
if  the  lessor  had  granted  that  the  lessee  might  do  waste,  he  thereby  had 
power  not  only  to  do  waste,  but  also  to  convert  it  to  his  own  use  ;  and 
that  the  words  of  the  said  Act  of  Marlebridge,  and  the  Statute  De 
Prmrogativa  Regis,  c.  16,  do  prove  where  it  is  said,  that  the  king  shall 
have  aimum,  diem,  et  vastum,  so.  which  is  as  much  as  to  say,  that  he 
shall  have  the  trees,  &c.  at  his  own  disposition. 

2.  It  was  said,  that  the  continual  and  constant  opinion  of  all  ages  was, 
that  those  words  gave  power  to  the  lessee  to  do  waste  to  his  own  house, 
and  it  would  be  dangerous  now  to  recede  from  it,  and  as  it  is  said  in  38 
Edw.  3,  1  a,  by  the  judges  (so  we  say  in  this  case)  we  will  not  change 
the  law  which  has  always  been  used;  and  it  is  well  said  in  2  Hen.  4. 
18  b  :  It  is  better  that  there  should  be  a  defect,  than  that  the  law  should 
be  changed  ;  and  the  opinion  of  TTray,  C.  J. ,  and  Manwood,  cited  in 
HerlaJcenden's  Case,  was  not  judicial  but  prima  fade  upon  an  arbitra- 
ment without  any  argument,  and  perhaps  upon  the  sight  of  27  Hen.  6, 
Waste  8  ;  and  therefore,  although  the  Chief  Justice  argued  in  this  case, 
against  their  opinions,  yet  it  was  with  great  reverence  to  them,  saying 
with  Aristotle  in  the  like  case,  amicus  Plato,  amicus  Socrates,  sed 
magis  arnica  Veritas;  and  qui  nan  libere  veritatem  pronunciat, 
'proditor   veritatis   est. 

And  the  truth  of  this  case  appears  by  Littleton  in  his  Chapter  of  Con- 
ditions, fol.  82,  where  he  puts  this  case,  If  a  feoffment  be  made  upon 
such  conditions,  that  the  feoffee  shall  give  the  land  to  the  feoffor,  and  to 
the  wife  of  the  feoffor,  to  have  and  to  hold  to  them  and  to  the  heirs  of 
their  two  bodies  begotten,  the  remainder  to  the  right  heirs  of  the  feoffor  ; 
in  that  case  if  the  husband  dies,  living  the  wife,  before  any  estate  in  tail 
made  to  them,  then  ought  the  feoffee  by  the  law  to  make  an  estate  to  the 
wife  as  near  the  condition  and  as  near  the  intent  of  the  condition  as  he 
can  make  it,  sc.  to  lease  the  land  to  the  wife  for  term  of  her  life  without 
impeachment  of  waste,  the  remainder  to  the  heirs  of  the  body  of  her 
husband  of  her  begotten,  the  remainder  to  the  right  heirs  of  the  husband : 
and  the  reason  why  the  lease  shall  be  made  in  this  case  to  the  wife  with- 
out impeachment  of  waste  is,  that  the  estate  shall  be  to  the  husband  and 
his  wife  in  tail,  and  if  such  estate  had  been  made  in  the  life  of  the  hus- 
band, then  after  the  death  of  the  husband  she  had  had  an  estate  in  tail, 
which  estate  is  without  impeachment  of  waste,  and  so  it  is  reasonable 
that  a  man  should  make  an  estate  as  near  the  intent  of  the  condition  as 
he  can,  which  case  directly  proves,  that  tenant  for  life  without  im- 
peachment of  waste  has  as  great  power  to  do  waste  and  to  convert  it 
at  his  own  pleasure,  as  tenant  in  tail  had.     That  these  words  without 
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"  impeachment  of  waste,"  are  sufficient  words  to  give  tenant  for  life  such 
power,  vide  2  H.  4,  5,  b,  and  the  Lord  Cromwell's  Case  in  the  Second 
Part  of  my  Reports,  fol.  81  a,  b,  82  a;  and  for  this  clause  of  without 
impeachment  of  wast3,  3  Ed.  3,  44  ;  8  Ed.  3,  4  a,  b,  35  a ;  24  Ed.  3,  32  ; 
43  Edw.  3,  5  a;  5  Hen.  5,  8 ;  27  Hen.  6;  Waste,  8;  4  E.  4,  36  a;  20 
Hen.  7,  10;  28  H.  8;  Dyer,  10;  and  so  the  Quccre  in  the  said  book  of 
27  H.  6,  well  resolved. 

And  see  the  opinion  of  Statham  in  abridging  the  said  book  against  it. 

But  the  said  privilege  of  without  impeachment  of  waste,  is  annexed 
to  the  privity  of  estate,  3  Edw.  3,  44,  by  Shard  and  Stone  ;  if  one  who 
has  a  particular  estate  without  impeachment  of  waste,  changes  his  es- 
tate, he  loses  his  advantage,  5  Hen.  5,  9  a.  If  a  man  makes  a  lease 
for  years  without  impeachment  of  waste,  and  afterwards  he  confirms 
the  land  t^  him  for  his  life,  now  he  shall  be  charged  for  waste,  28  Hen. 
8  ;  Dyer,  10  b.  If  a  lease  is  made  to  one  for  the  term  of  another's 
life,  without  impeachment  of  waste,  the  remainder  to  him  for  his  own 
life,  now  he  is  punishable  for  waste,  for  the  first  estate  is  gone  and 
drowned ;  so  of  a  confirmation.  It  was  adjudged  in  Ewen's  Case, 
Mich.  28  and  29  Eliz.  that  where  tenant  in  tail  after  possibility  of  is- 
sue extinct  granted  over  his  estate,  that  the  grantee  was  compelled  in 
a  Quid  juris  clamat  to  attorn,  for  by  the  assignment  such  privilege  is 
lost ;  and  that  judgment  was  affirmed  in  the  King's  Bench,  in  a  writ  of 
error,  and  therewith  agrees  27  H.  6;  Aid.  in  Statham  ;  vide  29  E.  3,  lb. 

The  heir  at  common  law  should  have  a  prohibition  of  waste  against 
tenant  in  dower,  but  if  the  heir  granted  over  his  reversion,  his  grantee 
should  not  have  a  prohibition  of  waste :  for  it  appears  in  the  Register 
72  that  such  assignee  in  an  action  of  waste  against  tenant  in  dower  shall 
recite  the  Statute  of  Gloucester;  ergo,  he  shall  not  have  a  prohibition  of 
waste  at  common  law,  for  then  he  should  not  recite  the  Statute.  Vide 
F.  N.  B.  55  c ;  14  H.  4,  3  ;  5  H.  5  (7)  17  b. 

Lastly,  it  was  resolved,  that  the  said  woman  by  force  of  the  said 
clause  of  without  impeachment  of  waste,  had  such  power  and  privilege, 
that  though  in  the  case  at  bar  no  waste  be  done,  because  the  house  was 
blown  down  2^er  vim  venti  without  her  fault,  yet  she  should  have  the 
timber  which  was  parcel  of  the  house,  and  also  the  timber  trees  which 
are  blown  down  with  the  wind  ;  and  when  they  are  severed  from  the  in- 
heritance either  by  the  act  of  the  party,  or  of  the  law,  and  become  chat- 
tels, the  whole  property  of  them  is  in  the  tenant  for  life  by  force  of  the 
said  clause  of  "  without  impeachment  of  waste."  And  for  this  cause 
judgment  was  given  ^jer  ornnes  Justiciarios  una  voce,  quod  querens 
nihil  caperet  per  billam.^ 

1  "  Albeit  tenant  in  tail  apres  possibility  of  issue  extinct  doth  hold  but  for  life, 
and  so  within  the  letter  of  this  law,  yet  is  he  out  of  the  meaning  thereof  in  respect 
of  the  inheritance  which  was  once  in  him,  in  respect  whereof  his  estate  is  by  law  dis- 
punishable of  waste,  but  his  assignee  shall  be  punished  for  waste  by  this  Statute." 
2  Inst.  302. 

In  Williams  v.  Williams,  12  East,  209,  it  was  held  that  the  property  in  timber,  cut 
by  a  tenant  in  tail  after  possibility  of  issue  extinct,  vested  in  the  tenant. 
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[Reported  3  Lev.  359.] 

Case,  and  declares  on  the  custom  of  the  realm,  that  every  one 
ought  to  keep  their  fire  so,  that  by  default  thereof  no  damage  should 
happen  to  another;  and  that  the  defendant  so  negligently  kept  his  fire, 
that  six  stables,  six  haylofts,  and  three  lodging-rooms  of  the  plaintiff 
were  thereby  burnt.  The  defendant  pleads  not  guilty,  and  on  a  spe- 
cial verdict  it  was  found  that  the  plaintiff  was  seised  of  the  stables,  &c. , 
and  demised  one  of  the  stables  to  the  defendant  for  a  week  for  8s.  and 
so  from  week  to  week  at  8s.  per  week,  as  long  as  both  parties  should 
please,  and  demised  the  other  five  stables  to  divers  other  persons  for 
divers  terras  yet  to  come,  whereby  they  were  possessed;  and  being  so 
possessed,  the  fire,  by  the  defendant's  negligence,  six  weeks  afterward 
began  in  the  stable  demised  to  the  defendant,  and  burnt  the  same  and 
all  the  other  stables,  &c.  And  if  for  the  plaintiff,  for  the  plaintiff,  &c. 
damages  100/.  and  tax  the  damages  severally,  viz.  15Z.  for  the  stable 
demised  to  the  defendant,  and  85/.  for  the  others,  and  costs  '20s. 
And  upon  several  arguments  last  term  and  this  term,  judgment  was 
given  for  the  plaintiff  for  the  85/.  and  for  the  defendant  for  the  15/. 
and  they  resolved  the  writ  to  be  good,  though  it  were  alicui  alio  (for 
which  no  damages  should  be)  and  not  viciuo,  as  was  objected.  2dly, 
that  for  the  stable  demised  to  the  defendant  himself,  no  action  lay; 
for  the  demise  to  him  could  be  no  more  than  a  term  for  three  weeks, 
and  for  the  residue  he  was  tenant  at  will,  against  whom  no  action  lay 
for  negligent  waste,  as  5  Co.  14.  the  Cou7itess  of  Shrewsbury's  Case.^ 
But  3dly,  as  to  the  stables  demised  to  the  others,  the  action  well  lies, 
.  as  if  they  were  the  stables  of  strangers,  and  not  of  the  lessor ;  for  as 
to  them  there  is  no  privity  between  the  plaintiff  and  defendant,  but  as 
to  them  they  are  as  nothing,  or  as  to  other  persons.  4thly,  although 
the  other  stables,  &c.  were  in  lease  to  others,  who  may  have  an  action 
as  to  the  possession  for  their  losses,  yet  the  lessor  may  also  have  au 
action  for  the  damages  to  his  inheritance,  as  was  formerly  adjudged 
in  this  Court  in  the  case  of  Beddingfield  v.  Onslow.  Hill  36,  37  C  2. 
Levinz  of  counsel  for  the  plaintiff. 

1  Lothro]!  V.  Thayer,  138  Mass.  4(36,  ace.     In  Robinson  v.  Wheeler,  25  N.  Y.  252,  the 
tenancy  was  probably  for  years. 
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HARROW   SCHOOL   v.   ALDERTON. 

CoxuiON  Pleas.     1800. 

[Reported  2  B.  Sr  P.  86.] 

This  was  an  action  of  waste  on  the  Statute  of  Gloucester  for  plough- 
ing up  three  closes  of  meadow-land,  and  converting  the  same  into  gar- 
den-ground, and  building  thereupon,  to  the  damage  of  the  plaintiffs  of 
£500.     Plea,  Not  guilty. 

The  cause  was  tried  before  Heath,  J.,  at  the  Westminster  sittings 
after  last  Trinity  Term,  when  the  jury  found  a  verdict  for  the  plaintiff 
with  three  fartliings  damages,  being  one  farthing  for  each  close. 

In  the  Michaebnas  Term  following,  Cockell,  Serjt.,  obtained  a  rule, 
calling  on  the  plaintiff  to  show  cause  why  the  judgment  should  not  be 
entered  up  for  the  defendant,  on  account  of  the  smallness  of  tlie  dam 
ages  recovered,  on  the  principle  that  cle  minimis  non  curat  lex  ;  and 
cited  in  support  of  the  application  Bro.  Abr.  tit.  Waste,  pi.  123  ;  Co. 
Lit.  54  a;  2  Inst.  306  ;  Cro.  Car.  414,  452  ;  p'inch's  Law,  lib.  1,  cap. 
3,  §  34,  adopted  3  Black.  Com.  228;  Vin.  Abr.  tit.  Waste  N;  and 
Buller's  N.  P.  120. 

Shepherd,  Serjt.,  now  showed  cause. 

Lord  Eldon,  Ch.  J.  I  confess,  that  when  this  application  was  first 
made,  I  was  not  aware,  that  under  the  circumstances  of  the  case  the 
defendant  was  entitled  to  demand  judgment;  but  my  Brother  Heath 
has  satisfied  me  that  the  application  is  supported  by  the  current  of 
authorities.  I  do  not  indeed  see  precisely  on  what  ground  those  de- 
cisions have  proceeded;  though  I  can  easily  conceive  many  cases  in 
which  it  may  be  extremely  unconscientious  for  a  plaintiff  to  take  ad- 
vantage of  his  judgment,  where  such  small  damages  have  been  recov- 
ered as  in  this  case.  As,  if  the  owner  of  land  suffer  his  tenant  to  lay 
out  money  upon  the  premises,  and  then  bring  an  action  of  waste  to 
recover  possession  when  the  land  may  have  been  improved  to  ten  times 
the  original  value.  The  cases  do  not  appear  to  authorize  the  distinction 
contended  for  by  my  Brother  Shepherd.  Whether  the  waste  committed 
be  by  alteration  of  the  property,  or  by  deterioration,  still  the  jury,  in 
estimating  the  damages,  take  into  consideration  the  injury  which  the 
plaintiff  has  sustained  ;  and  in  this  case  the  jury  have  estimated  the 
damage  which  these  plaintiffs  have  sustained,  by  the  alteration  of  their 
property,  at  three  farthings  only.  The  courts  of  common  law  seem  to 
have  entertained  a  sort  of  equitable  jurisdiction  in  cases  of  this  kind. 

Heath,  J.  This  doctrine  prevailed  as  early  as  the  time  of  Bracton, 
who  wrote  before  the  Statute  of  Gloucester.  With  respect  to  the  dis- 
tinction taken,  there  is  no  reason  why  pecuniary  damages  should  not 
be  assessed  for  the  alteration  of  property  as  well  as  for  the  deterioia- 
tion.     Thus,  if  a  tenant  convert  a  furze-brake,   in  which  game  have 
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bred,  into  arable  or  pasture,  by  which  its  real  value  -would  be  improved, 
but  its  value  to  the  landlord  depreciated,  it  would  be  the  business  of 
the  jury  to  assess  damages  to  the  landlord  thereon. 

RooKE,  J.      I  am  of  the  same  opinion.  Rule  absolute} 


FERGUSON  V. 


Nisi  Pkius.     1797. 
[Reported  2  Esp.  590.] 

This  was  an  action  to  recover  damages  for  suffering  an  house  of 
plaintiff's  to  be  out  of  repair. 

The  case  on  the  part  of  the  plaintiff  was,  that  the  defendant  had 
rented  an  house  of  him,  as  tenant  at  will,  at  a  rent  of  £31  per  annum, 
which  he  had  quitted  ;  after  the  defendant  had  given  up  the  possession, 
the  house  was  found  to  be  very  much  out  of  repair,  and  the  plaintiff 
had  an  estimate  made  of  the  sum  necessary  to  put  it  into  complete 
and  tenantable  repair,  which  sum  he  sought  to  recover  in  the  present 
action. 

Lord  Kenyox  said  :  It  was  not  to  be  permitted  to  plaintiff  to  go  for 
the  damages  so  claimed.  A  tenant  from  year  to  year  is  bound  to  com- 
mit no  waste,  and  to  make  fair  and  tenantable  repairs,  such  as  putting 
in  windows  or  doors  that  have  been  broken  by  him,  so  as  to  prevent 

1  "  We  are  therefore  of  opinion  that  the  pulUng  down  a  barn,  taken  absolutely,  is 
such  waste  as  subjects  the  copyhold  tenant  to  a  forfeiture.  But  tliere  is  another  prin- 
ciple applicable  to  waste,  tliat  is,  the  smallness  of  the  value,  and  there  are  a  great 
number  of  old  authorities  to  say,  that  if  the  value  be  very  small,  the  consequences  of 
waste  do  not  attach. 

"  They  will  be  found  collected  in  2  Roll's  Abr.  824  ;  Comyn's  Dig.  Tit.  Copyliold. 
]M.  3,  and  Waste,  E.  1 ;  Viner's  Abr.  Tit.  Copyhold,  K.  c,  and  Waste  N  ;  2  Saunders, 
259,  Green  v.  Cole,  notes.  See  also  The  Keepers  of  Harrow  School  v.  Alderton,  2  Bos. 
&  Pul.  86.  Some  of  these  authorities  are  not  directly  in  point,  for  they  are  decided 
upon  the  Statute  of  Gloucester,  and  in  actions  of  waste,  and  between  landlord  and 
tenant.  And  it  is  laid  down  by  Lord  Chancellor  Loughborough,  in  Dench  v.  Bamp- 
ton,  4  Ves.  Jun.  706  (see  Richards  v.  Noble,  3  Mer.  673),  that  an  action  of  waste  will 
not  lie  between  a  lord  of  a  manor  and  a  copyholder.  But  they  are  illustrations  of  the 
j)rinciple,  that  where  there  are  no  damages  there  can  be  no  waste  ;  and  to  tliis  effect 
is  the  case  of  Barret  v.  Barret,  Hetley,  35,  where  C  J.  Richardson  said,  '  The  law 
will  not  allow  tliat  to  be  waste  which  is  not  any  ways  prejudicial  to  the  inheritance.' 

"  Upon  the  whole,  there  is  no  authoritj'  for  saying  tliat  any  act  can  be  waste  which 
is  not  injurious  to  the  inheritance,  either,  first,  by  diminishing  the  value  of  tiie  estate, 
or,  secondly,  by  increasing  the  burden  upon  it,  or,  thirdly,  by  impairing  the  evidence 
of  title.  And  this  law  is  distinctly  laid  down  by  C.  J.  Richardson  in  Barret  v.  Barret, 
cited  at  the  bar  from  Hetley's  Reports.  This  case  is  entirely  clear  of  the  two  former 
grounds ;  and  as  the  jury  have  found  that  the  defendant  did  no  damage  to  the  estate, 
it  follows  that  there  was  no  waste,  and  no  forfeiture.  The  rule  must,  therefore,  be 
made  absolute."  Per  Denman,  C.  J.,  m  Doe  d.  Grubh  v.  Burlington,  5  B.  &  Ad.  507, 
516,  517  (1833). 

See  Barr^  v.  Barry,  1  Jac.  &  W.  051 ;  Jones  v.  Chappell,  L.  R.  20  Eq.  539. 
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waste  and  decay  of  the  premises  ;  but  in  the  present  case  the  plaintiff 
has  claimed  a  sum  for  putting  on  a  new  roof  on  an  old  worn-out  house  ; 
this  I  think  the  tenant  is  not  bound  to  do,  and  that  the  plaintiff  has  no 
title  to  recover  it.-^ 


HERNE  V.  BEMBOW. 
Common  Pleas.     1813. 

[Reported  4  Taunt.  764.] 

The  plaintiff  declared  in  case  in  the  nature  of  waste,  and  alleged 
certain  buildings  in  the  defendant's  occupation  to  be  ruinous,  prostrate, 
and  in  decay  for  want  of  needful  and  necessary  reparations.  There 
was  also  a  count  for  obstructing  a  way.  The  defendant  suffered  judg- 
ment by  default.  The  premises  were  demised  by  the  plaintiff  to  the 
defendant  by  lease,  which  contained  no  covenant  to  repair.  Upon  the 
execution  of  a  writ  of  inquiry,  the  under-sheriff  directed  the  jury  to  in- 
quire what  sum  it  would  take  to  put  the  premises  into  teuantable  repair. 
The  jury  however  rejected  that  rule,  and  gave  very  small  damages. 

Shepherd,  Serjt.,  now  moved  to  set  aside  the  inquisition,  and  that 
the  case  might  be  submitted  to  another  jury,  contending  that  the 
damages  ought  to  have  been  the  sum  sufficient  to  enable  the  defendant 
to  keep  up  the  premises  in  as  good  repair  as  they  were  in  when  the 
defendant  took  them. 

Pee,  Curiam.  Whatever  duties  the  law  casts  on  the  tenant,  the  law 
will  raise  an  assumpsit  from  him  to  perform  (if  there  be  no  covenant 
in  his  lease  for  the  performance),  but  that  is  a  very  different  case  from 
a  declaration  framed  in  tort  like  this.  If  this  action  could  be  main- 
tained, a  lessor  might  declare  in  case  for  not  occupying  in  an  husband- 
like manner,  which  cannot  be.  The  facts  alleged  are  permissive 
waste :  an  action  on  the  case  does  not  lie  against  a  tenant  for  permis- 
sive waste.  Countess  of  SJiyewshun/s  Case,  5  Co.  13.  If  therefore 
we  were  to  grant  this  motion,  the  defendant  would  meet  the  plaintiff  in 
a  manner  he  would  not  like.  Rule  refused. 


SMYTH   V.    CARTER. 
Before  Sir  John  Romillt,  M.  R.     1853. 

[Reported  18  Beav.  78.] 

In  1852  the  defendant  became  owner  of  a  public-house  and  premises 
which  had  formerly  been  built  on  part  of  the  waste  of  Bedminster,  of 

1  See  ante,  p.  632,  note. 

As  to  the  responsibility  of  a  tenant  for  lives  renewable  forever,  see  Bewes,  Waste, 
258  et  seq. 
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■which  the  plaintiffs  were  the  lords  of  the  manor.  Rent  had  been  paid 
by  the  previous  owners  to  the  plaintiffs. 

The  plaintiffs  alleged,  that  the  defendant  was  pulling  down  the 
house  in  order  to  erect  a  brewery  in  its  place,  which,  as  it  would  over- 
look the  plaintiffs'  residence,  would  form  an  intolerable  nuisance.  In 
July  last,  the  plaintiffs  obtained  an  injunction  to  restrain  the  defendant 
from  so  doing,  and  the  defendant  now  moved  to  dissolve  it. 

Mr.  Roupell  and  Mr.  C.  M.  Roupell,  in  support  of  the  motion. 

Mr.  R.  Palmer  and  Mr.  Osborne,  for  the  plaintiffs. 

The  Master  of  the  Rolls.  Assuming  the  plaintiffs  to  be  landlords, 
and  the  defendant  tenant,  I  entertain  no  doubt,  that  this  court  will  re- 
strain a  tenant  from  pulling  down  a  honse  and  building  any  other  which 
the  landlord  dislikes.  It  is  not  sufficient  to  show  that  the  house  proposed 
to  be  built  is  a  l;etter  one;  and  the  fact  of  the  defendant's  showing  that 
the  landlord  does  not  know  his  own  interest  will  not  affect  the  judgment 
of  the  court  in  any  respect  whatever.  The  landlord  has  a  right  to  exer- 
cise his  own  judgment  and  caprice,  whether  there  shall  be  any  change ; 
and  if  he  objects,  the  court  will  not  allow  a  tenant  to  pull  down  one 
house  and  build  another  in  its  place. 

In  this  case,  the  defendant  alleges  he  is  owner  in  fee,  subject  to  a 
quit  rent.  I  shall  not  now  determine  or  express  any  opinion  on  that 
subject,  but  I  shall  preserve  the  rights  of  the  parties  until  the  question 
has  been  determined  at  law.-^ 

1  "  A  doubt  has  been  stated,  indeed,  in  a  note  to  2  Saund.  252  b,  whether  a  tenant  for 
years  is  liable  for  permissive  waste,  and  if  he  were  not,  then  a  covenant  by  the  landlord 
to  repair  would  not  amount  to  an  implied  permission  to  the  tenant  to  omit  to  repair. 
These  doubts  arise  from  three  cases  in  the  Common  Pleas  :  Gibson  v.  Wells,  1  N.  R. 
290;  Heme  v.  Benbow,  4  Taunt.  764;  Jones  v.  Hill,  7  Taunt.  392.  Upon  examining 
these  cases,  none  of  wiiich  appears  to  be  well  reported,  the  court  seems  to  have  con. 
templated  the  case  only  of  a  tenant  at  will  in  the  two  first  cases,  and  in  the  last  no 
such  proposition  is  stated,  that  a  tenant  for  years  is  not  liable  for  permissive  waste. 
We  conceive  that  there  is  no  doubt  of  the  liability  of  tenants  for  terms  of  years,  for 
they  are  clearly  put  on  the  same  footing  as  tenants  for  life,  both  as  to  voluntary  and 
permissive  waste,  by  Lord  Coke,  1  Inst.  53;  Harriet  v.  Maitland,  16  M.  &  W.  257; 
tiiough  the  degree  of  repairs  required  for  a  tenant  from  year  to  year,  by  modern  de- 
cisions, is  much  limited."  Per  Parke,  B.,  in  Yellowly  v.  Gower,  11  Exch.  274, 
293,  294. 

In  Doherty  v.  AUmun,  3  Ap.  Cas.  709,  fields,  on  which  were  buildings  that  had 
been  used  as  store  warehouses,  and  afterwards  as  artillery  barracks  and  dwellings  for 
married  soldiers,  were  demised,  part  in  1798,  for  a  term  of  999  years,  and  part  in 
1824,  for  a  terra  of  988  years.  The  buildings  having  been  for  some  time  unoccupied, 
and,  as  was  said,  falling  into  decay,  the  assignees  of  the  leases  proposed  to  change  the 
buildings  into  dwelling-houses.  The  reversioner  brought  a  bill  for  an  injunction  to  re- 
strain the  making  of  these  changes,  on  account  of  the  proximity  to  his  private  residence 
of  the  buildings  proposed  to  be  altered.  The  Vice-Chancellor  of  Ireland  granted  a 
perpetual  injunction  ;  but  the  Court  of  Appeal  ordered  the  injunction  to  be  dissolved, 
without  prejudice  to  the  plaintiflTs  right  to  proceed  at  law,  and  the  House  of  Lords 
affirmed  the  order. 

In  Klie  v.  Von  Brooch,  56  N.  J.  E.  18,  a  lessee  for  years  cut  an  opening  for  a  door 
in  a  party  wall  on  the  premises.  The  lessee  was  held  to  have  committed  waste,  and 
was  ordered  to  close  the  opening. 
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HOXYWOOD   V.   HOXYWOOD. 
Chancery.     1874. 

[Reported  L.  R.  18  Eq.  306.] 

William  Philip  Hontwood  by  his  will  devised  all  his  real  estates 
to  trustees,  upon  trust  to  manage  the  same,  and,  after  certain  payments 
therein  mentioned,  to  pay  the  rents  and  profits  to  his  wife  during  her 
life  or  widowhood,  with  remainders  over. 

The  testator  died  in  1859,  and  the  suit  was  instituted  by  ^Nlrs.  Hony- 
wood  for  the  administration  of  his  estate.  Various  inquiries  had  been 
directed  by  the  decree,  and  orders  had  been  made  from  time  to  time 
for  felling  part  of  the  timber  on  the  estate,  and  directing  that  some 
part  of  such  felled  timber  might  be  used  for  repairs  on  the  estate,  and 
that  the  remainder  might  be  sold,  and  the  proceeds  paid  into  court 
and  invested,  and  the  income  thereof  paid  to  the  widow  as  tenant  for 
life. 

It  appeared  that  part  of  the  money  thus  paid  into  court  represented 
the  proceeds  of  the  sale  of  trees,  which,  according  to  the  evidence  of 
the  agent  for  the  estate,  were  ripe  and  fit  to  be  cut,  and  would  not 
improve  but  lessen  in  value,  and  that  it  would  be  for  the  benefit  of  the 
estate  if  they  were  cut. 

The  question  which  came  before  the  court,  on  further  consideration 
of  the  suit,  was,  as  between  the  plaintiff,  as  equitable  tenant  for  life, 
and  the  remainderman,  whether  the  proceeds  of  the  sale  of  the  trees, 
which  were  felled  in  the  regular  course  of  thinning,  or  which  were  fit 
to  be  cut,  and  would  not  improve  by  standing,  and  which  were  injurious 
to  the  other  timber,  belonged  absolutely  to  the  plaintiff,  or  whether  she 
was  only  entitled  to  the  income  thereof  when  invested. 

Mr.  I'''lsc7ier,  Q.  C,  and  Mr.  Hanson,  for  the  plaintiff. 

3/?-,  Southgate,  Q.  C,  and  Mr.  Freeling^  for  the  trustees  of  the  will, 
and  Mr.  Crossley,  for  the  heir-at-law. 

Sir  G.  Jessel,  M.  R.  As  I  understand  the  law,  it  is  this :  The 
tenant  for  life  may  not  cut  timber.  The  question  of  what  timber  is, 
depends,  first,  on  general  law,  that  is,  the  law  of  England ;  and, 
secondly,  on  the  special  custom  of  a  locality. 

By  tlie  general  law  of  England,  oak,  ash,  and  elm  are  timber,'  pro- 
vided they  are  of  the  age  of  twenty  years  and  upwards,  provided  also 
they  are  not  so  old  as  not  to  have  a  reasonable  quantity  of  usable 
wood  in  them,  suflScient,  according  to  a  text-writer  (see  Gibbons  on 
Dilapidations,  p.  215;  Countess  of  Cumberland's  Case,  Moore,  812; 
HerlaJcenden's  Case,  4  Rep.  63  b),  to  make  a  good  post.  Timber, 
that  is,  the  kind  of  tree  which  may  be  called  timber,  may  be  varied  by 
local  custom.  There  is  what  is  called  the  custom  of  the  country,  that 
is,  of  a  particular  county  or  division  of  a  county,  and  it  varies  in  two 
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ways.  First  of  all,  you  may  have  trees  called  timber  by  the  custom  of 
the  country, — beech  in  some  countries,  hornbeam  in  others,  and  even 
white-thorn  and  black-thorn,  and  many  other  trees,  are  considered  timber 
in  peculiar  localities,  —  in  addition  to  the  ordinary  timber  trees.  Then 
again,  in  certain  localities,  arising  probably  from  the  nature  of  the  soil, 
trees  of  even  twenty  years  old  are  not  necessarily  timber,  but  may  go 
to  twenty-four  years,  or  even  to  a  later  period,  I  suppose,  if  necessary ; 
and  in  other  places  the  test  of  when  a  tree  becomes  timber  is  not  its 
age  but  its  girth.  These,  however,  are  special  customs.  Once  arrive 
at  the  fact  of  what  is  timber,  the  tenant  for  life,  impeachable  for  waste, 
cannot  cut  it  down.  That  I  take  to  be  the  clear  law,  with  one  single 
exception,  which  has  been  established  principally  by  modern  authorities 
iu  favor  of  the  owners  of  timber  estates,  that  is,  estates  which  are  cul- 
tivated merely  for  the  produce  of  salable  timber,  and  wliere  the  timber 
is  cut  periodically.^  The  reason  of  the  distinction  is  this,  that  as  cut- 
ting the  timber  is  the  mode  of  cultivation,  the  timber  is  not  to  be  kept 
as  part  of  the  inheritance,  but  part,  so  to  say,  of  the  annual  fruits  of 
the  land,  and  in  these  cases  the  same  kind  of  cultivation  may  be  carried 
on  by  the  tenant  for  life  that  has  been  carried  on  by  the  settlor  on  the 
estate,  and  the  timber  so  cut  down  periodically  in  due  course  is  looked 
upon  as  the  annual  profits  of  the  estate,  and,  tlierefore,  goes  to  the 
tenant  for  life.  With  that  exception,  I  take  it,  a  tenant  for  life  cannot 
cut  timber ;  therefore,  I  hold  in  this  case,  it  not  being  a  timber  estate, 
that  the  tenant  for  life  cannot  cut  timber  at  all. 

The  next  question  to  be  decided  is,  what  can  the  tenant  for  life  cut  ? 
The  tenant  for  life  can  cut  all  that  is  not  timber,  with  certain  excep- 
tions. He  cannot  cut  ornamental  trees,  and  he  cannot  destroy  "ger- 
mius,"  as  the  old  law  calls  them,  or  stools  of  underwood  ;  and  he 
cannot  destroy  trees  planted  for  the  protection  of  banks,  and  various 
exceptions  of  that  kind ;  but,  with  those  exceptions,  which  are  waste, 
he  may  cut  all  trees  which  are  not  timber,  with  again  an  exception,  that 
he  must  not  cut  those  trees  which,  being  under  twenty  years  of  age,  are 
not  timber,  but  which  would  be  timber  if  they  were  over  twenty  years 
of  age.  If  he  cuts  them  down,  he  commits  waste,  as  he  prevents  the 
growth  of  the  timber.  Then,  again,  there  is  a  qualification  that  he  may 
cut  down  oak,  ash,  and  elm,  under  twenty  years  of  age,  provided  they 
are  cut  down  for  the  purpose  of  allowing  the  proper  development  and 
growth  of  other  timber  that  is  in  the  same  wood  or  plantation.  That 
is  not  waste;  in  fact,  it  is  for  the  improvement  of  the  estate,  and  not 
the  destruction  of  it,  and  therefore  he  is  allowed  to  cut  them  down.  If, 
therefore,  in  the  course  of  the  proper  management  of  this  estate,  any 
oaks,  ashes,  and  elms  under  twenty  years  old  have  been  cut  down  for 
the  purpose  of  allowing  of  the  growth  of  the  other  timber  in  a  proper 
manner,  that  would  not  be  waste  on  the  part  of  the  tenant  for  life, 
though  impeachable  for  waste. 

1  The  correctness  of  this  passage  was  discussed  in  Dashwood  v.  Magniac,  [1891] 
3  Ch.  306,  and  especially  at  p.  358  et  seq. 
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Tbeu  the  only  other  question  to  be  decided  is,  iu  whom  is  the  property 
of  the  timber  cut  down  vested  ?  There,  I  think,  the  law  is  reasonably 
clear.  If  the  timber  is  timber  properly  so  called,  that  is,  oak,  ash,  and 
elm  over  twenty  years  old  (I  am  not  saying  anything  about  exceptional 
cases),  the  property  in  the  timber  cut  down,  either  by  the  tenant  for 
life  or  anybody  else,  or  blown  down  by  a  storm,  belongs  at  law  to  the 
owmer  of  the  first  vested  estate  of  inheritance.  There  is  in  equitv  an 
exception  where  the  remainderman,  the  owner  of  the  first  vested  estate 
of  inheritance,  has  colluded  with  the  tenant  for  life,  to  induce  the  tenant 
for  life  to  cut  down  timber,  and  then  equity  interferes  and  will  not 
allow  him  to  get  the  benefit  of  his  own  wrong.  There  is,  again,  a 
second  equitable  exception,  and  that  is  this :  that  where  timber  is 
decaying,  or  for  any  special  reason  it  is  proper  to  cut  it  down,  and  the 
tenant  for  life  iu  a  suit  properly  constituted,  to  which  the  remainder- 
man or  the  owner  of  the  vested  estate  of  inheritance  is  a  party,  gets  an 
order  of  the  court  to  have  it  cut  down,  there  the  court  disposes  of  the 
proceeds  on  equitable  principles,  and  makes  them  follow  the  interests 
in  the  estate.  In  that  case,  therefore,  the  proceeds  are  invested,  and 
the  income  given  to  the  successive  owners  of  the  estate,  until  you  get 
to  the  owner  of  the  first  absolute  estate  of  inheritance,  who  can  take 
away  the  money. 

The  same  course,  as  I  understand  it  —  there  is  a  decision  of  Lord 
Lyndhurst,  in  Ormonde.  Kynnersley,  7  L.  J.  (Ch.)  150,  the  other  way, 
but  modern  decisions  have  settled  the  law  —  is  adopted  in  the  case  of 
the  commission  of  equitable  waste,  tliat  is,  where  ornamental  trees,  or 
trees  which  could  not  otherwise  be  cut  down  even  by  a  tenant  for  life 
unimpeachable  for  waste,  are  cut  down ;  there  also,  as  I  understand  it, 
the  proceeds  are  invested  so  as  to  follow  the  uses  of  the  settlement, 
that  is,  to  go  along  with  the  estate  according  to  the  settlement  giving 
the  income  to  tlie  tenant  for  life,  and  so  on. 

Then  we  come  to  the  property  iu  trees  not  timber,  that  is,  those 
which  are  not  timber  either  from  their  nature,  or  because  they  are  not 
old  enough  or  because  they  are  too  old.  In  all  those  cases,  I  take  it, 
the  property  is  in  the  tenant  for  life.  If  he  cuts  them  down  wrong- 
fully, and  commits  waste,  the  property  is  still  in  him,  though  he  has 
committed  a  wrong,  and  would  be  liable  to  an  action  in  the  nature  of 
waste. ^  I  am  not  sure  that  would  follow  in  equity.  My  impression  is 
that  equity  would  say  that  he  should  not  be  allowed  to  take  the  benefit 
of  his  own  wrong,  and  that  he  should  not  be  allowed  to  take  the 
proi)erty  in  those  trees  he  cuts  down.  This  is  not  the  case  at  com- 
mon law,  and  I  am  not  aware  that  the  exact  point  has  been  decided  in 
equity. 

If  the  present  tenant  for  life  has  cut  down  oak,  ash,  or  elm  under 
twenty  years  of  age,  in  a  due  course  of  cultivation,  and  for  tiie  purpose  of 
improving  the  growth  or  allowing  the  development  of  timber  trees,  she 

1  See  Berriman  v.  Peacock,  9  Eing.  384. 
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will  be  entitled  to  the  proceeds  of  the  trees  so  cut  down ;  and  assuming, 
when  I  come  to  look  at  the  affidavits,  that  there  are  some  which  show 
that  there  is  such  a  class  of  tree  cut  down,  as  I  understand  is  actually 
the  case,  then  I  shall  direct  an  inquiry  to  ascertain  what  portion  of  the 
proceeds  she  is  entitled  to. 

As  regards  the  future,  I  think  I  have  said  enough,  without  any  fur- 
ther declaration,  to  show  what  the  tenant  for  life  will  be  entitled  to. 


In  re  CARTWRIGHT. 

Chancery  Division.     1889. 
[Reported  41  Ch.  D.  532.] 

Adjourned  summons.  John  Cartwright,  who  died  in  1850,  by  his 
will,  dated  in  that  year,  devised  land  in  the  county  of  Suffolk  unto 
and  to  the  use  of  his  daughter  Mary  Anne  Cartwright  and  her  assigns 
for  and  during  the  term  of  her  natural  life,  and  from  and  immediately 
after  her  decease  to  the  use  of  her  children,  if  any,  in  manner  therein 
mentioned,  and  if  all  such  children  should  have  departed  this  life 
without  issue  at  the  time  of  the  decease  of  his  daughter  and  on  failure 
of  her  issue,  he  devised  the  land  to  the  defendant  Newman,  his  heirs 
and  assigns  for  ever.  The  will  contained  no  provisions  touching  the 
liability  of  the  testator's  daughter  for  waste. 

Mary  Anne  Cartwright  died  a  spinster  on  the  15th  of  December, 
1888,  and  the  plaintiff  Avis  was  her  executor.  At  the  time  of  her 
death  the  buildings,  gates,  and  fences  on  the  devised  land  were  in  a 
dilapidated  condition  owing  to  the  necessary  repairs  not  having  been 
done,  and  the  probable  cost  of  the  works  necessary  to  place  the  prop- 
erty in  repair  was  estimated  by  a  surveyor  to  be  £166  \'2s.  9d.  The 
defendant  claimed  this  sum  from  the  plaintiff,  who,  on  the  28th  of 
March,  1889,  took  out  an  originating  summons  to  have  it  determined 
whether  any  and  what  sum  should  be  allowed  and  paid  to  the  defend- 
ant as  compensation  in  respect  of  waste  suffered  by  Mary  Anne  Cart- 
wright during  her  estate  in  the  premises. 

At  the  hearing,  by  the  direction  of  the  court,  the  summons  was 
amended  by  claiming  administration  of  the  estate  of  Mary  Anne 
Cartwright. 

Ingpen,  for  the  plaintiff,  stated  the  case. 

W.  C.  Druce,  for  the  defendant:  — 

As  legal  remainderman  in  fee  the  defendant  is  entitled  to  compensa- 
tion by  way  of  damages  for  permissive  waste  by  the  deceased  tenant 
for  life.  No  doubt  it  is  well  established  that  equity  will  not  interfere 
by  injunction  in  cases  of  permissive  waste  by  tenants  for  life,  but  the 
question  whether  or  not  an  action  for  damages  for  permissive  waste 
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can  be  maintained  against  a  tenant  for  life  upon  whom  no  express 
duty  to  repair  is  imposed  by  the  instrument  which  creates  the  estate, 
rests  upon  a  different  footing,  and  was  treated  by  Lush,  J.,  in  Wood- 
house  V.   Walker,  5  Q.  B.  D.  404,  407,  as  an  open  question. 

[Kay,  J.:  — Can  you  show  me  a  case  in  which  a  court  of  common 
law  has  given  damages  in  such  an  action?] 

No  case  can  be  shown,  but  principle  and  authority  are  in  favor  of 
the  existence  of  such  a  right  of  action.  Before  the  Steitutes  of  Marl- 
bridge  (52  Hen.  3)  and  of  Gloucester  (6  Edw.  1,  c.  8),  though  an  ac- 
tion for  waste  lay  against  a  tenant  in  dower  or  by  the  curtesy  (whose 
estates  are  created  by  the  law),  it  did  not  lie  against  a  tenant  for  life 
or  years.  Those  statutes  were  passed  to  remedy  the  mischief,  and 
Lord  Coke,  2  Inst.  145  treats  them  as  extending  to  permissive  waste, 
saying,  "  for  he  that  suffereth  a  house  to  decay,  which  be  ought  to 
repaire,  doth  the  waste " ;  and  there  are  statements  in  the  notes  to 
Greene  v.   Cole^   2  Wms.   Sauud.   251,  to  the   same  effect. 

[Kay,  J. :  —  Lord  Coke's  words  only  include  permissive  waste  where 
there  is  an  obligation  to  repair.  He  says  in  effect  that  where  the 
grantor  imposes  the  obligation  to  repair,  it  is  waste  to  allow  the  prop- 
erty to  go  out  of  repair.] 

Lord  Coke's  meaning  is  that  the  obligation  is  imposed  by  the  stat- 
utes. In  Harnett  v.  Maitlajid,  16  M.  &  W.  257,  Parke,  B.,  16  M.  & 
W.  262,  referred  to  the  notes  to  Greene  v.  Cole  as  an  authority  that 
by  the  Statute  of  Gloucester  the  action  was  given  against  a  lessee  for 
years.  It  is  true  that  in  Gibson  v.  Wells,  1  B.  &  P.  N.  R.  290,  Sir 
James  Mansfield,  C.  J.,  expressed  in  general  language  the  opinion 
that  at  common  law  an  action  for  permissive  waste  was  not  maintain- 
able, but  that  was  a  case  of  tenancy  at  will,  and  has  no  application  to 
tenancy  for  life  or  years.  Heme  v.  Bernhow,  4  Taunt.  764,  and  Jones 
V.  Hill,  7  Taunt.  392,  are  also  usually  cited  as  authorities  to  the  like 
purport,  but  those  three  cases  were  commented  on  and  explained  by 
Parke,  B.,  in  delivering  the  judgment  of  the  court  in  Yellowly  v. 
Gower,  11  Ex.  274,  294,  where  he  observed  that  in  the  first  two  the 
court  seemed  to  have  contemplated  the  case  only  of  a  tenant  at  will, 
and  that  in  the  last  no  such  proposition  was  stated  as  that  a  tenant 
for  years  was  not  liable  for  permissive  waste;  and  he  added,  "We 
conceive  that  there  is  no  doubt  of  the  liability  of  tenants  for  terms  of 
years,  for  they  are  clearly  put  on  the  same  footing  as  tenants  fqr  life, 
both  as  to  voluntary  and  permissive  waste,  by  Lord  Coke,  1  Inst.  53, 
Harnett  v.  Maitland ;  though  the  degree  of  repairs  required  for  a 
tenant  from  year  to  year,  by  modern  decisions,  is  much  limited." 
Yellotvly  v.  Gower,  11  Ex.  274,  was  decided  expressly  on  the  ground 
that  a  tenant  for  life  is  liable  for  permissive  waste,  and  that  there  is 
no  distinction  in  this  respect  between  tenant  for  life  and  tenant  for 
years. 

[Kay,  J.,  referred  to  Pounjs  v.  Blagrave,  4  D.  M.  -Si  G.  448,  aud  in 
particular  to  the  statement  of  the  Lord  Chancellor,  4  D.  M.  &  G.  458, 
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to  the  effect  that  hi  the  case  of  a  tenant  for  life  even  legal  liability  for 
permissive  waste  was  very  doubtful.] 

That  is  a  mere  dictum.,  and  his  Lordship  cites  the  very  cases  which 
are  disapproved  in  Yelloichj  v.  Gou-er.  The  recent  case  of  Barnes  v. 
Dowlinrj,  44  L.  T.  (N.  S.)  809,  was  decided  on  purely  equitable 
grounds,  having  no  reference  to  the  right  of  a  legal  remainderman  in 
fee  to  maintain  an  action  for  waste.  Still  more  recently,  in  Davies  v. 
Davies,  38  Ch.  D.  499,  Kekewich,  J.,  has  followed  Yellovdy  v.  Gower, 
and  expressly  held  that  a  tenant  for  years  is  liable  for  permissive 
waste. 

[He  referred  also  to  Bacon  v.  Smith,  1  Q.  B.  345,  Tudor's  Leading 
Cases  (Real  Property,  3d  ed.,  pp.  109,  110),  and  3  &  4  Will.  4, 
c.  42,  s.  2.] 

Kay,  J.  (without  calling  upon  counsel  for  the  plaintiff). 

I  am  much  obliged  to  you,  Mr.  Druce,  for  your  argument,  to  which 
I  have  listened  with  very  considerable  interest.  The  result  appears  to 
be  fhis :  Sir  James  Mansfield  was  clearly  of  opinion  that  an  action  for 
permissive  waste  would  not  lie  even  against  a  tenant  for  years.  That 
is  clearly  shown  in  the  case  of  Gibson  v.  Wells,  1  B.  &  P.  N.  R.  290, 
which  was  followed  at  later  dates  in  Heme  v.  Be?nbow,  4  Taunt.  764, 
and  Jones  v.  Hill,  7  Taunt.  392,  and  in  the  recent  case  of  Barnes  v, 
Doivlinrj  in  the  Law  Times  reports ;  and  when  the  point  was  brought 
before  the  Lord  Chancellor  (Lord  Cranworth)  in  the  case  of  Powys  v. 
Belgrave,  his  Lordship,  4  D.  M.  &  G.  458,  said  this :  "  Then  it  was 
argued,  independently  of  the  trust,  that  it  is  the  duty  of  a  tenant  for 
life  to  repair —  Equitas  sequltur  legem.  But  even  legal  liability  now 
is  very  doubtful."  And  he  referred  to  Gibson  v.  Wells,  1  B.  &  P.  N. 
R.  290,  and  Heme  v.  Bemboiv,  4  Taunt.  764.  His  Lordship  there  de- 
cided most  certainly  that  in  equity  no  interference  whatever  would  be 
made  on  the  ground  of  permissive  waste  by  a  tenant  for  life.  Now, 
in  that  state  of  the  authorities,  this  consideration  is  to  be  added.  Since 
the  Statutes  of  Marlbridge  and  of  Gloucester  there  must  have  been 
hundreds  of  thousands  of  tenants  for  life  who  have  died  leaving  their 
estates  in  a  condition  of  great  dilapidation.  Not  once,  so  far  as  legal 
records  go,  have  damages  been  recovered  against  the  estate  of  a  ten- 
ant for  life  on  that  ground.  To  ask  me  in  that  state  of  the  authorities 
to  hold  that  a  tenant  for  life  is  liable  for  permissive  waste  to  a  remain- 
derman is  to  my  mind  a  proposition  altogether  startling.  I  should  not 
think  of  coming  to  such  a  decision  without  direct  autliority  upon  the 
point.  Such  authority  as  there  is  seems  to  me  to  be  against  the  con- 
tention, and  in  opposition  to  the  positive  decisions  in  Gibson  v.  Wells, 
Heme  v.  Bembow,  and  Jones  v.  Hill,  7  Taunt.  392,  there  are  only  to 
be  found  certain  dicta  of  Baron  Parke  and  the  late  Lord  Justice  Lush 
which  seem  to  amount  to  this,  that  the  words  of  the  Statutes  of  Marl- 
bridge  and  Gloucester  are  sufficient  to  include  the  case  of  permissive 
waste,  at  any  rate  where  there  is  an  obligation  on  the  person  who  has 
the  particular  estate  not  to  permit  waste,  whether  that  obligation  does 
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or  does  not  exist  at  the  common  law  in  the  case  of  a  tenant  for  life. 
But  at  the  present  day  it  would  certainly  require  either  an  Act  of  Par- 
liament or  a  very  deliberate  decision  of  a  court  of  great  authority  to 
establish  the  law  that  a  tenant  for  life  is  liable  to  a  remainderman  in 
case  he  should  have  permitted  the  buildings  on  the  land  to  fall  into 
a  state  of  dilapidation.  I  therefore  think  that  this  claim  must  be 
disallowed.^ 


MEUX  V.   COBLEY. 
Chancery  Division.     1891. 

[Reported  [1892]  2  Ch.  253.] 
^  Under  2  an  agricultural  lease,  in  1889,  of  a  farm  near  London,  con- 
sisting of  arable  and  pasture  laud,  the  lessee  covenanted  to  yield  up 
the  premises  at  the  end  of  the  term,  together  with  all  fixtures  and 
"improvements"  which  might  during  the  term  be  fixed  to  or  erected 
on  the  demised  premises,  except  such  fixtures  as  should  be  erected  by 
the  lessee,  and  which  he  should  be  at  liberty  to  remove  in  case  the 
lessor  should  object  to  purchase  the  same  by  valuation  ;  and  also  that 
he  would  "in  all  respects  cultivate  and  manage  the  farm,  and  every 
part  thereof,  in  a  good,  proper,  and  husbandlike  manner,  according  to 
the  best  rules  of  husbandry  practised  in  the  neighbourhood."  The 
lessee  converted  part  of  the  demised  premises  into  a  market  garden, 
erecting  glass-houses  thereon  for  the  cultivation  of  hot-house  produce 
for  the  London  market.  The  lessor  brought  an  action  for  an  injunction 
to  restrain  the  lessee  from  converting  the  farm  into  a  market  garden, 
alleging  that  his  doing  so  was  a  breach  of  covenant  and  was  waste, 
causing  injury  to  the  inheritance.  At  the  trial  it  was  proved  that 
other  farms  in  the  neighbourhood  had  been  converted  into  market  gar- 
dens, that  being  found  to  be  the  most  profitable  mode  of  cultivation. 

Kekewich,  J.,  held,  that  there  had  been  no  breach  of  the  covenant, 
and  then  said : 

Now,  is  what  the  defendant  is  doing  waste?  Perhaps,  technically, 
it  is.  But  supposing  it  to  be  technically  waste,  it  does  not  follow  that 
the  plaintiff  would  recover  damages  ;  and  if  it  followed  that  he  would 
recover  damages,  it  by  no  means  follows  that  he  would  get  an 
injunction. 

The  case  of  Jones  v.  Chappell,  Law  Rep.  20  Eq.  539,  was  referred 

1  So  as  to  a  tenant  for  life  of  leasehold.  In  re  Pami  and  Hopkin,  [1900]  1  Ch. 
160. 

Under  Kentucky  statutes,  no  action  at  law  lies  for  permissive  waste.  Smith  r. 
Mattinghi,  96  Ky.  228.     But  it  seems  equity  will  give  relief;  ib. 

For  American  legislation  on  the  liability  for  waste,  see  Stimson,  Am.  Stat.  Law. 
§  13.32,  life  tenant ;  §  1343,  tenant  for  years  ;  §  .3231,  tenant  in  dower  ;  §  3308,  tenant 
by  curtesy.     See  also  1  Washb.  Real  Prop.  (5th  ed.),  note  to*  122. 

2  The  statement  of  facts  has  been  abbreviated.  A  part  only  of  the  opinion  is 
printed.  —  Ed. 
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to  usefully,  because  there  Sir  George  Jessel  sums  up  the  law  shortly 
in  this  way  (Law  Rep.  20  Eq.  541)  :  "  The  erection  of  buildings  upon 
land  which  improve  the  value  of  land  is  uot  waste.  In  order  to  prove 
waste  you  must  prove  an  injury  to  the  inheritance."  That  is  borne 
out  by  many  cases,  including  Governors  of  Harrow  School  v.  Alderton, 
2  Bos.  &  P.  86,  where,  on  the  plaintiff  obtaining  a  farthing  damages, 
the  defendant  got  leave  to  enter  judgment  for  himself.  But  I  think  it 
unnecessary  to  refer  to  any  other  case  on  this  point  except  Doherty  v. 
Allman,  3  App.  Cas.  709.  That  case  seems  to  me  to  be  entirely  con- 
sistent with  Jones  v.  Chappell,  and  to  lay  down  the  law  in  a  manner 
applicable  to  this  case.  Besides  the  passage  which  was  read  from 
Lord  Cairn's  speech  (3  App.  Cas.  722),  there  is  another  passage  im- 
mediately following,  which  I  think  was  not  read,  but  which  seems  to 
me  also  in  point.  His  Lordship  said  (3  App.  Cas.  723)  :  "  I  doubt, 
further,  whether  it  must  not  be  taken  as  clear  from  the  evidence  here 
that  any  jury,  or  any  tribunal  judging  upon  the  question  of  fact, 
would  not  say  that,  if  there  be  technically  what  in  the  eye  of  the 
Common  Law  is  called  waste,  still  it  is  that  ameliorating  waste 
which  has  been  spoken  of  in  several  of  the  cases  cited  at  the  Bar. 
That  which  is  done  if  it  be  technically  waste  —  and  here  again  I 
will  assume  in  favour  of  the  appellant  that  it  is  technically,  accord- 
ing to  the  Common  Law,  waste  —  yet  it  seems  to  me  to  be  that  ame- 
liorating waste  which  so  far  from  doing  injury  to  the  inheritance, 
improves  the  inheritance."  Lord  Blackburn"  went  into  the  same 
point,  and  says,  App.  Cas.  723:  "But  even  supposing  there  was  an 
injury,  and  that  there  was  something  for  which  there  might  be 
damages  recovered,  is  it  obligatory  upon  a  Court  of  Chancery  to  grant 
an  injunction  to  prevent  it  under  all  circumstances?  I  think  not." 
So  again  Sir  George  Jessel,  in  the  case  of  Jones  v.  Chappell,  Law 
Rep.  20  Eq.  539,  to  which  I  have  already  referred,  says,  Law  Rep.  20 
Eq.  542,  that  the  landlord  would  be  entitled  to  an  injunction  against 
the  tenant  "  if  the  injury  were  sufficiently  serious." 

So  that  all  that  is  asked  here  being  an  injunction  —  and  rightly  so, 
because,  unless  the  injunction  is  granted  the  plaintiff  will  get  nothing 
worth  having —  the  question  I  have  to  consider  is,  is  there  any  damage, 
any  injury  to  the  inheritance?  It  has  been  proved  to  me  conclu- 
sively, that  what  the  defendant  is  doing,  so  far  from  being  an  injury 
to  the  inheritance,  is  of  the  greatest  possible  advantage  ;  and  that  the 
addition  of  these  houses,  if  they  are  substantially  built,  and  if  they 
are  kept  in  good  order,  is  a  most  advantageous  addition  to  a  farm  of 
this  kind  in  the  neighbourhood  of  London. 

I  find  there  is  no  single  point  on  which  the  plaintiff  succeeds  ;  and, 
therefore,  there  must  be  judgment  for  the  defendant,  with  costs. ^ 

1  See  West  Ham  Central  Charity  Board  y.  East  London  Waterworks  Co.  (1900),  1 
Ch.  634. 

As  to  the  effect  upon  the  question  of  waste,  of  a  change  in  the  character  of  the 
neighborhood,  see  Melms  v.  Pabst  Brewing  Co.,  104  Wis.  7. 
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KEELER   V.   EASTMAN. 

Supreme  Court  of  Vermont.     1839. 

[Reported  11  Vt.  293.] 

The  orator's  bill  stated,  iu  substance,  that  Seba  Eastman,  in  Octo- 
ber, 1828,  executed  a  lease  of  a  certain  farm,  described  in  the  bill,  to 
the  defendant  and  his  wife,  during  their  natural  lives,  and  afterwards, 
in  February,  1832,  conveyed  his  reversionai'y  interest  iu  the  farm  to 
the  orator.  The  bill  then  alleged  that  the  defendant  had  committed 
waste  on  the  premises,  and  especially  upon  a  sugar  orchard,  by  cutting 
down  and  carrying  away  and  selling  the  wood  and  timber  growing 
thereon,  and  concluded  with  a  prayer  for  an  injunction  to  stay  further 
waste,  and  that  the  defendant  might  be  decreed  to  account  to  the  ora- 
tor for  such  as  had  been  committed.  The  substance  and  amount  of  the 
testimony  will  appear  from  the  opinion  of  the  court,  delivered  by 

Bennett,  Chancellor.  The  great  subject  of  complaint  seems  to  be 
the  destruction  of  the  sugar  orchard,  which  it  is  alleged  has  been  cut 
down  and  destroyed  since  the  orator  became  possessed  of  the  rever- 
sionary interest,  in  February,  1832.  It  is  unnecessary  to  go  into  the 
particulars  of  the  evidence,  which  is  quite  voluminous,  and  is  evidently 
somewhat  contradictory  ;  but  suffice  it  to  say  that  it  seems  to  be  pretty 
well  established  from  the  current  of  the  testimony,  that  the  principal 
part  of  the  chopping  in  the  sugar  orchard  was  prior  to  the  winter  of 
1832,  and  this  too  by  Seba  Eastman  and  Charles  Eastman,  while  Seba 
had  the  reversionary  interest.  The  whole  evidence  taken  together 
satisfies  the  court  that  the  farm,  on  the  whole,  has  been  managed  by 
the  tenant  for  life,  in  a  prudent  and  husbandlike  manner;  and  that 
there  have  been  no  acts  of  wantonness  on  the  part  of  the  defendant, 
or  disregard  to  the  ultimate  value  of  the  reversionary  interest.  Indeed, 
the  value  of  the  property  seems  to  have  been  enhanced  by  the  better- 
ments and  good  husbandry  of  the  defendant.  We  are  not  aware  of 
any  decisions  in  the  courts  of  this  state,  laying  down  any  precise  rules 
establishing  what  acts  shall  constitute  waste  ;  and,  indeed,  it  is  difficult 
there  should  be  any.  The  general  principle  is  that  the  law  considers 
every  thing  to  be  waste  which  does  a  permanent  injury  to  the  iniieri- 
tance.  Coke  Litt.  53,  54.  Jacob's  Law  Die.  6  Vol.  393,  Tit.  AVaste. 
7  Com.  Dig.  Tit.  Waste. 

By  the  principles  of  the  ancient  common  law,  many  acts  were  held  to 
constitute  waste  —  such  as  the  conversion  of  wood,  meadow,  or  pas- 
ture, into  arable  land,  and  of  woodland  into  meadow  or  pasture  land  — 
to  which  we  might  not,  at  the  present  day,  be  disposed  to  give  that 
effect.  These  principles  must  have  been  introduced  when  agriculture 
was  little  understood,  and  they  are  not  founded  in  reason,  and  many 
of  them  are  inconsistent  with  the  most  important  improvements  in  the 
cultivation  of  the  soil.     In   England  that  species  of  wood,  which  is 

42 
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designated  as  timber,  shall  not  be  cut,  because  the  destruction  of  it  ia 
considered  an  injury  done  to  the  inheritance  ;  and,  therefore,  waste. 
From  the  different  state  of  many  parts  of  our  country  a  different  rule 
should  obtain  in  our  courts ;  and  timber  may  and  must,  in  some  cases, 
to  a  certain  extent,  be  cut  down,  but  not  so  as  to  cause  damage  to  thb 
inheritance.  To  what  extent  a  tenant  for  life  can  be  justified  in  cut- 
ting wood,  before  he  shall  be  guilty  of  waste,  must  depend  upon  a 
sound  discretion  applied  to  the  particular  case.  It  is  not  in  this  state 
waste,  to  cut  down  wood  or  timber,  so  as  to  fit  the  land  for  cultivation, 
provided  this  would  not  damage  the  inheritance,  and  would  be  accord- 
ing to  the  rules  of  good  husbandry,  taking  into  view  the  location  and 
situation  of  the  whole  farm.  So  to  remove  the  dead  and  decaying 
trees,  whether  for  the  purpose  of  clearing  the  land,  or  giving  the  green 
timber  a  better  opportunity  to  come  to  maturity,  is  not  waste.  We  are 
satisfied  that,  when  the  wood  or  timber  is  cut  with  this  intent,  and  is 
according  to  a  judicious  course  of  husbandry,  the  tenant  is  not  guilty 
of  waste,  though  the  wood  or  timber  so  cut  may  have  been  sold,  or 
consumed  off  of  the  farm.  This  farm,  it  is  to  be  remembered,  is  com- 
paratively in  a  state  of  nature,  and  the  town  in  which  it  is  situated 
comparatively  new  ;  and  what  might  constitute  waste,  as  applied  to 
one  farm  in  one  place,  might  not,  when  applied  to  another,  in  a  differ- 
ent place. 

Though  the  evidence  is  somewhat  contradictory,  we  are  not  satisfied 
that  the  defendant  has  gone  beyond  his  rights.  The  orator's  bill  is 
therefore  dismissed.  But  inasmuch  as  the  defendant  has  made  decla- 
rations claiming  the  right  to  cut  off  all  the  wood  and  timber  from  the 
farm  if  he  chose  to  do  it,  and  threatened  the  doing  of  it,  the  bill  was 
not  brought  without  some  apparent  cause,  and  the  defendant  in  this 
particular  is  not  without  fault ;  it  is  therefore,  dismissed  without  costs. 

R.  R.  Thrall  and  E.  N.  Brir/gs,  for  orator. 

£J.  L.  Ormsbee,  for  defendant.^ 


PYNCHON   V.    STEARNS. 
Supreme  Judicial  Court  of  Massachusetts.      1846. 

[Reported  11  Met.  304.] 

This  was  an  action  of  waste,  in  which  the  plaintiff  alleged  that  the 
defendant  held  two  parcels  of  land  in  Springfield,  as  tenant  for  life  — 
the  plaintiff  having  the  next  estate  of  inheritance  —  and  had  committed 

1  See  Clemence  v.  Steere,  1  R.  I.  272  ;  McCuUough  v.  Irvine,  13  Pa.  438 ;  King  v.  Mil- 
ler, 99  X.  C.  583 ;  Wilkinson  v.  Wilkinson,  59  Wis.  557. 

In  Padelford  v.  PadeJford,  7  Pick.  152,  it  was  held,  that  it  is  no  defence  to  an 
action  for  waste  that  the  timber  cut  was  exchanged  for  a  greater  quantity  of  fire- 
wood. Nor  will  a  court  of  Equity  allow  any  deductions  for  sums  spent  in  procuring 
wood  from  other  sources  to  be  used  for  fuel.     Phillips  v.  Allen,  7  Allen,  115. 
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sundry  acts  of  waste  thereon.  Trial  bofore  Shaio,  C.  J.,  whose  report 
thereof  was  as  follows  :  — 

The  plaintiff  gave  in  evidence  the  last  will  of  Edward  Pyuchon, 
proved  May  30th,  1830,  by  which  he  devised  the  two  parcels  of  land 
described  in  the  plaintiff's  declaration:  viz.,  Pond  Meadow  and  Great 
Meadow,  to  his  wife,  Susan  Pynchon,  so  long  as  she  should  remain  his 
widow,  remainder  to  his  brother,  the  plaintiff,  in  fee  :  Also  a;i  assign- 
ment of  the  same  parcels  by  said  Susan,  to  the  defendant,  for  her  life, 
reserving  a  yearly  reut  of  thirty  dollars.  There  was  evidence  tending 
to  show  that  these  parcels  of  land  adjoined  each  other,  and  together 
extended  from  Main  Street,  easterly,  to  and  beyond  Chestnut  Street. 

The  plaintiff  relied  on  the  four  following  acts  of  waste:  1st.  That 
the  defendant  had  destroyed  fences,  or  permitted  them  to  fall  down  or 
decay,  by  means  of  which  there  was  danger  that  the  abuttals  and  land- 
marks of  the  estate  would  be  lost,  or  rendered  doubtful,  to  the  damage 
of  the  inheritance.  2d.  That  the  defendant  had  laid  out  a  street  or 
open  way,  across  the  land,  from  one  public  highway  to  another,  viz., 
from  Main  Street  to  Chestnut  Street,  by  which  the  character  of  the 
land  was  changed,  to  the  injury  of  the  inheritance,  and  by  which  there 
was  danger  that  the  rights  of  the  inheritance  might  be  lost  or  impaired. 
3d.  That  in  order  to  fit  that  part  of  the  land,  so  laid  out  for  a  street, 
for  travel,  the  defendant  had  ploughed  furrows  or  dug  drains  along  the 
side  thereof,  and  drawn  in  large  quantities  of  earth,  to  raise  the  same, 
and  thereby  had  so  changed  the  surface  that  it  ceased  to  be  meadow 
and  pasture  land.  4th.  That  the  defendant  had  erected  several  wooden 
houses  on  the  land,  and  had,  for  that  purpose,  caused  some  portion  of 
the  soil  to  be  thrown  out  from  under  the  sites  of  those  houses,  in  order 
to  form  cellars  under  them,  and  to  raise  the  land  around  them ;  and  had 
thus  changed  the  character  and  condition  of  the  land. 

As  to  all  that  part  of  the  land,  nearest  to  Main  Street,  called  Pond 
Meadow,  the  defendant  denied  the  right  of  the  plaintiff"  to  maintain  this 
action,  on  the  ground  that  the  plaintiff,  on  the  loth  of  July,  1839,  had 
taken  of  the  defendant  a  lease  thereof  during  the  life  of  the  aforesaid 
Susan  Pynchon,  so  that  the  defendant  had  ceased  to  be  tenant  for  life, 
and  the  plaintiff  had  become  tenant  for  life,  entitled  to  the  possession ; 
and  that  the  relation  of  tenant  for  life  and  remainderman  no  longer  sub- 
sisted between  the  parties.  The  lease  was  given  in  evidence,  and  the 
execution  thereof  admitted.  The  judge  sustained  the  defendant's  ob- 
jection, and  instructed  the  jury  that,  as  to  that  part  of  the  land,  the 
action  could  not  be  maintained. 

As  to  the  alleged  acts  of  waste  on  the  other  parcel  of  land,  the  de- 
fendant made  several  answers  :  As  to  removal  or  decay  of  fences,  and 
the  loss  of  boundaries,  he  denied  the  fact ;  and  the  evidence  was  left  to 
the  jury,  with  directions  not  objected  to.  As  to  the  other  alleged  acts 
of  waste,  the  defendant  denied  that  they  amounted  to  waste.  And  the 
jury  were  instructed  that  the  opening  of  a  way  through  the  laud,  from 
one  highway  to  another,  was  not  waste.     As  to  the  subverting  of  thu 
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soil,  aud  carrying  on  earth  to  raise  it,  and  as  to  the  plaintiff's  digging 
out  of  a  part  of  tlie  soil  for  cellars  of  houses,  and  raising  the  soil  about 
the  houses,  evidence  was  offered,  and  though  objected  to  was  admitted, 
tending  to  show  that  it  was  a  useful  and  beneficial  mode  of  husbandry, 
on  similar  meadow  ground,  occasionally  to  break  it  up  and  cultivate  it, 
and  again  lay  it  down  to  grass  ;  that  as  the  soil  in  question  was  low  and 
wet,  the  carrying  of  earth  thereon  would  benefit  it,  aud  make  it  worth 
more  for  agricultural  purposes  than  if  it  had  not  been  done ;  that  it 
would  cost  but  little  to  level  it  and  fit  it  for  cultivation.  Whereupon 
the  jury  were  instructed  that  if  breaking  up  meadow  land  occasionally 
was  a  judicious  and  suitable  mode  of  husbandry,  the  changing  of  the 
surface  of  the  soil  from  meadow,  by  breaking  up  and  cultivating  it,  was 
not  waste  ;  that  if  the  cost  of  levelling  would  be  small,  and  if,  after  de- 
ducting such  cost,  the  land,  over  which  the  road  had  been  built,  and  on 
which  houses  had  been  erected,  would,  in  case  of  their  removal,  be 
equally  (or  more)  valuable  for  agricultural  purposes,  including  plough- 
ing and  cultivation,  and  fitting  and  laying  it  down  to  grass,  as  if  it  had 
not  thus  been  changed  and  built  upon,  then  the  laying  out  and  filling  up 
of  the  road,  and  removing  the  soil,  for  the  building  of  houses  and  the 
erection  of  houses  thereon,  did  not  constitute  waste. 

The  jury  were  also  requested  to  say  (if  they  should  find  that  the  es- 
tate would  be  of  less  value  for  agricultural  purposes,  supposing  the 
])uildings  to  be  all  removed),  whether  it  would,  on  the  whole,  be  equally 
(jr  more  valuable  to  the  owner  of  the  inheritance,  on  the  hypothesis 
of  the  buildings'  remaining  thereon  at  the  determination  of  the  life 

estate. 

The  jury  returned  a  verdict  for  the  defendant,  and,  on  being  inquired 
of,  stated  that  they  were  of  opinion  that  the  estate  would  be  worth 
more  to  the  owner  of  the  inheritance,  for  agricultural  purposes,  even  if 
the  houses  were  taken  off,  than  if  the  acts  of  the  defendant,  in  raising 
and  filling  up  the  road,  and  digging  the  soil  for  building,  had  not  been 

done. 

Verdict  to  be  set  aside,  and  a  new  trial  granted,  if  any  of  the  fore- 
going instructions,  unfavorable  to  the  plaintiff,  were  wrong. 

B.  Cummins  and  F.  Cummms,  for  the  plaintiff. 

B.  E.  Curtis  and  R.  A.  Chapman,  for  the  defendant. 

Wilde,  J.  This  is  an  action  of  waste,  and  the  case  comes  before  us 
on  exceptions  to  the  instructions  to  the  jury  at  the  trial.  The  premises 
described  in  the  writ  were  formerly  the  property  of  Edward  Pynchon, 
and  were  devised  by  him  to  Susan  Pynchon,  his  wife,  so  long  as  she 
should  remain  his  widow,  remainder  to  the  plaintiff.  The  defendant 
holds  under  an  assignment  from  the  said  Susan. 

It  was  proved  at  the  trial  that  the  plaintiff  had  taken  of  the  defend- 
ant a  lease  of  part  of  the  premises  during  the  life  of  the  said  Susan  ; 
and  it  was  ruled  by  the  court  that,  as  to  that  part  of  the  premises,  the 
action  could  not  be  maintained.  That  this  ruling  was  correct,  cannot, 
we  think,  admit  of  a  doubt.     By  this  lease  to  the  plaintiff,  he  became 
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the  owner  of  the  whole  estate.  The  estate  for  years  immediatel}'  merged 
ill  the  remainder  in  fee ;  and  the  plaintiff  entered,  as  it  is  understood, 
before  the  alleged  waste.  If,  however,  the  lease  had  been  given  after 
the  waste,  no  action  of  waste  could  be  maintained  after  the  merf^er  of 
the  estate,  and  after  the  entry  of  the  plaintiff  under  the  lease  from  the 
defendant. 

If  it  be  said  that  the  reservation  in  the  lease  to  the  plaintiff  prevented 
the  merger,  the  answer  is,  that  the  reservation  did  not,  and  could  not, 
by  the  well-established  rules  of  construction,  limit  or  devest  the  estate 
expressly  demised  to  the  plaintiff.  The  defendant  only  reserved  the 
right  to  erect  buildings  on  the  premises ;  but  no  estate  for  life  or  for  a 
term  of  years  is  reserved ;  and  if  it  had  been  reserved,  it  would  have 
been  repugnant  to  the  terms  of  the  lease  limiting  and  demising  the 
estate  for  life  to  the  plaintiff. 

As  to  the  stipulation  for  the  payment  of  rent,  we  consider  that  as  a 
personal  covenant  of  the  plaintiff.  No  right  of  entry  is  reserved  for 
the  non-payment  of  rent;  and  that  covenant  can  no  more  prevent  a 
merger  than  it  can  prevent  the  vesting  of  the  estate  demised. 

As  to  the  alleged  acts  of  waste  on  the  other  part  of  the  premises,  the 
plaintiff  relied  upon  sundry  facts  which  are  not  disputed  ;  namely,  that 
the  defendant  had  opened  a  way  through  the  premises  from  one  public 
highway  to  another  ;  and  that  the  defendant  had  subverted  the  soil,  by 
digging  out  part  of  the  soil  for  cellars  of  houses  by  him  erected  ;  and 
that  he  had  ploughed  the  lands,  dug  drains,  and  had  drawn  in  large 
quantities  of  earth,  thereby  raising  the  land  and  changing  the  surface 
thereof.  The  defendant  introduced  evidence  to  show  that  these  acts  of 
the  defendant  were  beneficial  and  not  prejudicial  to  the  plaintiff,  and 
did  not  constitute  waste.  On  this  evidence  the  jury  were  instructed 
that  the  opening  of  the  way  was  not  waste  ;  and  that  if  breaking  up 
meadow  land  occasionally  was  a  judicious  and  suitable  mode  of  hus- 
bandry, the  changing  the  surface  by  breaking  up  and  cultivating  it  was 
not  waste  ;  and  that  the  removing  the  soil  for  the  building  of  houses, 
and  the  erecting  them,  and  digging  drains,  if  the  estate  on  the  whole 
would  be  equally  or  more  valuable  to  the  owner  of  the  inheritance, 
would  not  be  waste. 

The  general  rule  of  law  in  respect  to  waste  is,  that  the  act  must  be 
prejudicial  to  the  inheritance.  It  is  defined  by  Blackstone  (3  Bl.  Com. 
223)  to  be  "a  spoil  and  destruction  of  the  estate,  either  in  houses,  woods, 
or  lands."  It  is  true,  however,  that  it  has  been  held  in  England,  that  to 
change  the  nature  of  the  property  by  the  tenant,  although  the  alteration 
may  be  for  the  greater  profit  of  the  lessor,  was  waste.  So  in  England, 
if  the  tenant  converts  arable  land  into  wood,  or  e  cotiverso,  or  meadow 
into  plough  or  pasture  land,  it  is  waste.  Bac.  Ab.  Waste,  C.  1.  The 
reasons  given  are,  that  it  changes  the  course  of  husbandry,  and  the  evi- 
dence of  the  estate.  But  these  reasons  are  not  applicable  in  this  Com- 
monwealth, and  consequently  such  changes  here  do  not  constitute  waste, 
unless  such  changes  are  prejudicial  to  the  inheritance.    So  the  doctrine 
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is  laid  down  by  Mr.  Dane,  and  it  is,  we  think,  supported  on  satisfactory 
reasons.  3  Dane  Ab.  219.  When  our  ancestors  emigrated  to  this  coun- 
try, they  brought  with  them,  and  were  afterwards  governed  by,  the 
common  law  of  England  ;  excepting,  however,  such  parts  as  were  inap- 
plicable to  their  new  condition.  2  Mass.  534;  8  Pick.  316.  That  the 
principle  of  the  common  law  under  consideration  was  then  inapplicable 
to  the  condition  of  the  country  is  obvious  ;  nor  has  it  been  applicable 
at  any  time  since  ;  for  it  has  been  the  constant  usage  of  our  farmers  to 
break  up  their  grass  lands  for  the  purpose  of  raising  crops  by  tillage, 
and  laying  them  down  again  to  grass,  and  otherwise  to  change  the  use 
and  cultivation  of  their  lands,  as  occasions  have  required.  A  conformity 
therefore,  to  this  usage,  cannot  be  deemed  waste.  Even  in  England, 
"  if  a  meadow  be  sometimes  arable,  and  sometimes  meadow,  and  some- 
times pasture,  the  ploughing  of  it  is  not  waste."  Bac.  Ab.  Waste,  C.  1 ; 
Com.  Dig.  Wast,  D.  4.  As  to  the  effect  of  such  changes  upon  the  evi- 
dence of  title  to  lands,  it  is  evident  that  it  can  have  none  in  this  State. 
Our  conveyances  are  very  simple.  The  land  conveyed  is  described  by 
metes  and  bounds,  or  by  some  general  and  certain  description  of  its 
limits  without  any  designation  of  the  kind  of  land  conveyed,  whether 
it  be  arable  laud  or  grass  land,  wood  laud  or  cleared  land,  pasture  or 
meadow. 

As  to  the  other  acts  complained  of,  we  think  they  cannot  be  deemed 
waste,  unless  they  may  be  prejudicial  to  the  plaintiff;  and  that  the 
instructions  to  the  jury,  in  this  respect,  were  therefore  correct.  To 
erect  a  new  house  on  the  land  where  there  was  not  any  before,  is  not 
waste.  Bac.  Ab.  Waste,  C.  5.  So  there  seems  no  authority  for  holding 
that  the  opening  of  a  way  by  the  defendant,  for  his  convenience,  and 
draining  the  land,  are  acts  of  waste.  And  as  to  raising  the  land,  by 
carrying  thereon  quantities  of  earth,  whatever  may  be  the  law  of  Eng- 
land, it  is  not  in  this  Commonwealth  waste,  unless  it  may  be  prejudi- 
cial to  the  plaintiff. 

The  ancient  doctrine  of  waste,  if  universally  adopted  in  this  country, 
would  greatly  impede  the  progress  of  improvement,  without  any  com- 
pensating benefit.  To  be  beneficial,  therefore,  the  rules  of  law  must  be 
accommodated  to  the  situation  of  the  country,  and  the  course  of  affairs 
here;  as  it  has  been  frequently  decided.  Winshij)  v.  Fitts,  3  Paige, 
259,  and  other  cases  cited  by  the  defendant's  counsel. 

In  this  country,  it  is  difficult  to  imagine  any  exception  to  the  general 
rule  of  law,  that  no  act  of  a  tenant  will  amount  to  waste,  unless  it  is  or 
may  be  prejudicial  to  the  inheritance,  or  to  those  entitled  to  the  rever- 
sion or  remainder. 

For  these  reasons,  we  are  of  opinion  that  the  instructions  to  the  jury 
were  correct.  Judgment  on  the  verdict.^ 

1  "  More  serious  than  these  was  his  act  in  voluntarily  permitting  a  large  body 
of  the  woodland  to  become  forfeited  to  the  State  for  unpaid  taxes.  That  the  land 
forfeited  was  unproductive,  that  there  remained  belonging  to  the  estate  sufficient 
wood  to  supply  its  wants  indefinitely,  that  the  land  had  been  overvalued  by  the  as- 
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Supreme  Court  of  New  Jersey.     1869. 

[Reported  4  Vroom,  284.] 

This  was  an  action  on  the  case  in  the  nature  of  waste  to  recover 
damages  for  permissive  waste,  tried  at  the  Cumberland  Circuit.  The 
plaintiff,  on  the  5th  of  November,  1853,  by  a  lease,  under  seal,  demised 
to  the  defendant  the  premises  known  as  the  Eagle  Glass  Works,  in  the 
county  of  Cumberland,  together  with  one  hundred  and  fifty  moulds,  and 
all  the  tools  of  every  description  connected  with  the  glass  manufactory 
business  at  that  manufactory ;  to  hold  for  the  term  of  two  years  and 
eight  months,  at  a  yearly  rent  of  one  thousand  dollars.  The  lease  con- 
tained a  covenant,  by  the  tenant,  for  the  re-delivery  of  the  moulds  and 
tools,  to  the  lessor,  at  the  expiration  of  the  term,  in  as  good  con- 
dition as  they  were  in  at  the  time  of  the  demise,  reasonable  wear  and 
tear  and  fire  excepted.  It  also  contained  tlie  following  clause  :  "  It 
being  understood  and  agreed  between  the  said  parties  that  said  Moore 
has  the  privilege  of  laying  out  one  hundred  dollars  per  year  in  repairs 
on  said  property,  and  deducting  the  same  from  the  rent."  There  was 
no  other  covenant  in  the  lease  on  the  subject  of  repairs.  It  was  shown, 
at  the  trial,  that  twenty-one  dollars  and  fifty  cents  had  been  expended 
in  repairs  during  the  continuance  of  the  lease,  of  which  sum  six  dollars 
and  ninety-five  cents  had  been  deducted  from  the  rent,  the  balance  of 
which  had  been  paid. 

The  jury  found  a  verdict  for  the  plaintiff,  and  assessed  his  damages 
at  five  hundred  and  fifty  dollars. 

sessor,  and  that  the  defendant  liad  tried  in  vain  to  have  the  valuation  reduced,  and 
that  the  board  of  supervisors  in  making  the  levy  of  county  taxes  had  exceeded  the 
limits  of  their  authority,  afford  no  excuse  for  his  action.  He  took  the  estate  as  a 
whole,  and  was  bound  so  to  preserve  it.  He  cannot  segregate  the  profitable  from  the 
unprofitable,  nor  the  sterile  from  the  fertile,  by  preserving  the  one  at  the  sacrifice  of 
the  other.  The  taxes  were  his  individual  debt,  and  the  fact  that  they  constituted  a 
lien  on  both  his  own  interests  and  that  of  the  remainder-men  made  it  his  duty  to  keep 
them  down.  .  .  .  These  acts  of  voluntary  waste  call  for  relief.  The  defendant  should 
be  required,  within  such  time  as  the  Chancellor  maj'  deem  reasonable,  to  redeem  or 
repurcliase  the  forfeited  lands,  and  upon  his  failure  so  to  do  a  commissioner  should 
be  appointed  to  sequester  the  rents,  or  so  much  of  them  as  may  be  necessary'for  this 
purpose.  For  the  purpose  of  redeeming  the  lands  and  of  hereafter  keeping  down  the 
taxes  the  defendant  will  be  permitted  to  fell  timber  in  such  quantities  and  at  such 
places  as  do  not  seriously  impair  the  value  of  the  inheritance.  As  tenant  for  life  he 
has  the  right  to  do  this,  even  for  purposes  of  profit."  Ch.almers,  C.  J.,  in  Cannon  v. 
Barri/,  59  Miss.  289,  804.     And  so  Stetson  v.  Dai^,  51  Me.  434. 

"  We  have  been  referred  to  no  case  in  which  it  has  been  decided  that  the  neglect 
of  the  life  tenant  to  insure  is  to  be  regarded  as  in  the  nature  of  voluntary  or  permis- 
sive waste,  though  it  has  been  held  that  tlie  failure  to  pay  taxes  is  ;  Stetson  v.  Dmj,  51 
Me.  434  ;  but  that  manifestly  stands  upon  different  ground."  Marton,  J.,  in  Harr* 
ton  v.  Pepper,  166  Mass,  288,'  289. 
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A  rule  to  show  cause  why  a  new  trial  should  not  be  granted,  was 
allowed  ;  and  the  following  reasons  were  assigned  for  setting  aside  the 
verdict.  1.  Because  an  action  on  the  case  will  not  lie  against  a  tenant 
for  years  for  permissive  waste.  2.  Because  the  lease  between  the 
parties  measures  and  limits  the  liability  of  the  tenant,  in  the  matter  of 
repairs. 

Argued  at  November  Term,  1868,  before  the  Chief  Justice  and 
Justices  Dalrimple  and  Depue. 

For  the  rule,  J.  T.  Nixon  and  the  Attorney-General,  George  M. 
Robeson. 

Against  the  rule,  F.  F.  Westcott  and  Mr.  Browning. 

Depuk,  J.  Tlie  action  on  the  case,  in  the  nature  of  waste,  has 
almost  entirely  superseded  the  common  law  action  of  waste,  as  well  for 
permissive  as  for  vokiutary  waste,  as  furnishing  a  more  easy  and  ex- 
peditious remedy  than  a  writ  of  waste.  It  is  also  an  action  encouraged 
by  the  courts,  the  recovery  being  confined  to  single  damages,  and  not 
being  accompanied  by  a  forfeiture  of  the  place  wasted. 

At  common  law,  waste  lay  against  a  tenant  in  dower,  tenant  by  the 
curtesy  and  guardian  in  chivalry,  but  not  against  lessees  for  life  or 
years.  2  Inst.  299,  305 ;  Co.  Lit.  54.  The  reason  of  this  diversity 
was,  that  the  estates  and  interests  of  the  former  were  created  by  the  law, 
and  therefore  the  law  gave  a  remedy  against  them,  but  the  latter  came 
in  by  the  act  of  the  owner  who  might  have  provided  in  his  demise 
against  the  doing  of  waste  by  his  lessee,  and  if  he  did  not,  it  was  his 
negligence  and  default.  2  Inst.  299;  Doct.  &  Stu.,  ch.  1,  p.  102. 
This  doctrine  was  found  extremely  inconvenient,  as  tenants  took  advan- 
tage of  the  ignorance  of  their  landlords,  and  committed  acts  of  waste 
with  impunity.  To  remedy  this  inconvenience  the  Statute  of  Marlbridge 
(52  Hen.  3,  ch.  23)  was  passed.  But  as  the  recompense  given  by  this 
statute  was  frequently  inadequate  to  the  loss  sustained,  the  Statute  of 
Gloucester  (6  Edw.  1,  ch.  5)  increased  the  punishment  by  enacting 
that  the  place  wasted  should  be  recovered,  together  with  treble  dam- 
ages. 1  Cruise  Dig.  119,  §§  25,  26;  Sackett  v.  Sackett,  8  Pick.  p.  313, 
joer  Parker,  C.  J.  The  Statute  of  Marlbridge  is  in  the  following  words  : 
"Also  fermors,  during  their  terms,  shall  not  make  waste,  sale,  nor 
exile  of  house,  woods,  and  men,  nor  of  anything  belonging  to  the  tene- 
ments that  they  have  to  ferm,  without  special  license  had  by  writing  of 
covenant,  making  mention  that  they  may  do  it ;  which  thing,  if  they  do 
and  thereof  be  convict,  they  shall  yield  full  damage,  and  shall  be  pun- 
ished by  amercement  grievously."  2  Inst.  145.  The  word  "  f ermor  " 
{firmarii)  in  this  statute  comprehended  all  such  as  held  by  lease  for 
life  or  lives,  or  for  years,  by  deed  or  without  deed  (2  Inst.  145,  note  1), 
and  also  devisees  for  life  or  years  (2  Roll.  Abr.  826,  1.  35).  By  the 
Statute  of  Gloucester,  "it  is  provided,  also,  that  a  man,  from  hence- 
forth, shall  have  a  writ  of  waste,  in  the  Chancery,  against  him  that 
holdeth  by  law  of  England  or  otherwise,  for  term  of  life,  or  for  term  of 
years,  or  a  woman   in  dower.     And  he  which  shall  be  attainted  of 
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waste,  shall  lease  the  thing  that  he  hath  wasted,  aud.  moreover,  sliaU 
recompense  thrice  so  much  as  the  waste  sliall  be  taxed  at.  And  fur 
waste  made  in  ihe  time  of  wardship,  it  shall  be  done  as  is  contained  in 
the  Great  Charter."  2  Inst.  299.  At  the  common  law,  a  tenant  at  will 
was  punishable  for  voluntary  waste,  but  not  for  permissive  waste. 
Countess  of  Saloj)  \.  Crompton,  Cro.  Eliz.  777,784;  The  Countess 
of  Shreivsburi/s  Case,  5  Rep.  14;  Harnett  and  Wife  v .  Maitland,  16 
M.  &  W.  258.  Tenants  in  dower,  by  the  curtesy,  for  life  or  lives,  and 
for  years,  were  included  in  the  Statute  of  Gloucester.  Tenants  at  will 
were  always  considered  as  omitted  from  the  Statute  of  Marlbridge  as 
well  as  from  the  Statute  of  Gloucester^  and,  therefore,  continued  to  be 
dispunishable  for  mere  permissive  waste,  and  punishable  for  voluntary 
waste  by  action  of  trespass  as  at  common  law.  The  reason  of  this  ex- 
emption of  tenants  at  will  from  liability  for  permissive  waste,  was  the 
uncertain  nature  of  their  tenure,  which  would  make  it  a  hardship  to 
compel  them  to  go  to  any  expense  for  repairs.  Their  exemption  from 
the  highly  remedial  process  of  waste  provided  by  the  Statute  of  Glou- 
cester, is  attributable  to  the  fact  that  the  or/ner  of  the  inheritance  might 
at  any  time,  by  entry,  determine  the  estate  of  the  tenant,  and  thus 
protect  the  inheritance  from  spoil  or  destruction. 

The  language  of  the  Statute  of  Marlbridge  is,  "shall  not  make  {non 
facient)  waste,"  and  in  the  Statute  of  Gloucester,  in  speaking  of  guar- 
dians, the  words  used  are,  "  he  which  did  waste  "  Qim  avev  fait 
waste).  The  settled  construction  of  these  statutes  in  the  English  law 
until  a  comparatively  recent  period  was,  that  they  included  permissive 
waste  as  well  as  voluntary  waste.  In  a  note  in  exposition  of  the  Stat- 
ute of  Marlbridge,  Lord  Coke,  in  commenting  on  the  words  '•  non 
facient  "  says:  "  To  do  or  make  waste,  in  legal  understanding  in  this 
place,  includes  as  well  permissive  waste,  which  is  waste  by  I'eason  of 
omission  or  not  doing  as  for  want  of  reparation,  as  waste  by  reason  of 
commission,  as  to  cut  down  timber,  trees,  or  prostrate  houses,  or  the 
like;  and  the  same  word  hath  the  Statute  of  Gloucester,  ch.  5,  qmaver 
fait  waste,  and  yet  is  understood  as  well  of  passive  as  active  waste, 
for  he  that  suffereth  a  house  to  decay  which  he  ought  to  repair,  doth 
the  waste."  2  Inst.  145  ;  7  Bac.  Abr.  250  ;  3  Bl.  Com.  225 ;  2  Saund. 
252 ;  4  Kent,  76.  So  under  the  prohibition  to  do  waste,  the  tenant  is 
held  to  be  bounden  for  the  waste  of  a  stranger,  though  he  assented  not 
to  the  doing  of  waste.  Doct.  &  Stu.,  ch.  4,  p.  113  ;  2  Inst.  303  ;  Fay 
V.  Brewer,  3  Pick.  203;  1  Washburn,  R.  Prop.  116.  It  is  common 
learning  that  every  lessee  of  land,  whether  for  life  or  years,  is  liable  in 
an  action  of  waste  to  his  lessor,  for  all  waste  done  on  the  land  in  lease 
by  whomsoever  it  may  be  committed,  per  Heath,  J.,  in  Attersoll  v. 
Stevens,  1  Taunt.  198  ;  with  the  exception  of  the  acts  of  God,  public 
enemies,  and  the  acts  of  the  lessor  himself.  Whitev.  War/ner,  4  Harr. 
&  Johns.  373;  4  Kent,  77;  Heydon  and  Smitli's  Case,  13  Coke,  69. 
The  instances  in  the  earlier  reports  in  which  lessees  for  life  or  years 
were  held  liable  for  permissive  waste,  which  consisted  in  injuries  re- 
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suiting  from  acts  of  negligence  or  omission,  are  quite  frequent ;  and 
their  liability  is  grounded,  not  on  the  covenants  or  agreements  in  the 
instruments  of  demise,  but  on  the  statute,  which  subjected  them  to  the 
action  of  waste.  Griffith's  Case,  Moore,  69,  No.  187  ;  lb.  62,  No.  173  ; 
lb.  73,  No.  200;  Keilway,  206;  Darci/  v.  Askwlth,  Hobart,  234; 
Glover  v.  Pipe,  Owen,  92;  3  Dyer,  281;  2  Roll.  Abr.  816  1.  40;  22 
Vin.  Abr.  Waste,  "  c  "  and  "  d,"  pp.  436-440,  443  ;  Co.  Lit.  52  a,  53  b  ; 

5  Cora.  Dig.  Waste,  d  2,  d  4 ;  Bissett  on  Estates,  299,  300.  So  uni 
formly  had  the  courts  determmed  that  lessees  for  life  or  years  had 
committed  waste  ■  by  the  application  of  the  common  law  rules,  with 
respect  to  waste,  whether  of  omission  or  commission,  that  the  learned 
commentator  on  P^nglish  law  says,  "  that  for  above  five  hundred  j^ears 
past,  all  tenants  merely  for  life,  or  for  any  less  estate,  have  been  pun- 
ishable or  liable  to  be  impeached  for  waste,  both  voluntary  and  permis- 
sive; unless  their  leases  be  made,  as  sometimes  they  are,  without 
impeachment  of  waste."     2  Bl.  Com.  283. 

This  construction  of  the  Statutes  of  Marlbridge  and  Gloucester  con- 
tinued to  be  received  without  dissent  until  the  decision  of  the  case  of 
Gibson  v.  Wells,  4  B.  &  P.  290,  in  the  year  1805,  which  was  followed 
by  the  case  of  Heme  v.  Benihow,  4  Taunt.  764  (1813).  These  cases,  it 
is  insisted,  have  settled  the  construction  against  the  liability  of  a  tenant 
for  5'ears  for  permissive  waste.  Gibson  v.  Wells  is  not  an  authority 
for  this  position.  The  tenant  against  whom  the  action  there  was 
brought  was  a  tenant  at  will,  who  is  not  included  within  the  statutes, 
and  who,  at  common  law,  was  punishable  for  voluntary,  but  not  for 
permissive  waste.  In  Heme  v.  Bembow  it  does  not  clearly  appear 
that  the  lease  was  for  a  term.  It  is  certain  that  the  opinion  of  the 
court  proceeded  upon  the  principles  applicable  to  tenants  at  will.  As 
the  case  is  reported  in  Taunton,  it  appears  to  have  been  decided,  with- 
out argument  or  consideration.  The  opinion  is  a  per  Curiavi  opinion, 
and  the  only  case  cited  is  The  Countess  of  Shrewsbury^ s  Case,  5  Co.  14, 
which  was  a  case  of  a  tenancy  at  will. 

The  only  subsequent  case  which  sustains  these  cases  is  Torriano  v. 
Youny,  6  C.  &  P.  8  ;  a  case  at  Nisi  Prius.  In  other  cases  where  Heme 
V.  Bembow  was  cited,  the  English  courts  show  no  disposition  to  follow  it. 
In  Jones  V.  Hill,  7  Taunt.  392,  Gibbs,  C.  J.,  expressly  guards  himself 
against  being  supposed  to  concur  in  the  position  that  an  action  will  not 
lie  against  a  lessee  for  years  for  permissive  waste.  In  Martin  v.  Gil- 
ham,  7  A.  &  E.  540,  and  in  Beale  v.  Sanders,  3  Bing.  N.  C.  850,  a  de- 
cision of  that  question  is  avoided;  and  in  Harnett  v.  Maitland,  16  M. 

6  W.  256,  261,  Parke,  B.,  on  Gibson  v.  Wells,  Heme  v.  Bembow,  and 
I'orriano  v.  Young  being  cited,  intimates  an  opinion  against  those 
cases  as  necessarily  involving  the  result  that  a  tenant  for  life  is  also 
dispunishable  for  permissive  waste.  Text- writers  of  acknowledged 
authority  have  not  recognized  these  cases  as  settling  the  law  against 
the  older  cases  and  the  opinions  of  Coke  and  Blackstone,  but  have 
regarded  them  as  merely  throwing  a  doubt  upon  a  principle  that  had 
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previously  been  set  at  rest.  2  Saund.  252  b,  note  i;  Arch.  L.  &  T. 
196,  7  ;  Smith  on  L.  &  T.  19G  ;  Comyn  on  L.  &  T.  495,  and  note  e ; 
2  Bouvier's  Law  Diet.  645,  Waste,  §  14 ;  1  Washburn  on  R.  Prop.  124, 
and  note  1.  By  other  legal  writers  they  are  doubted  or  condemned  as 
unsound  in  principle.  Roscoe  on  Real  Actions,  385;  Ferrard  on  Fix- 
tures, 278,  281,  note  ;  1  Evans'  Statutes,  193,  note;  Broom  on  Parties, 
257;  4  Kent,  76,  79;  Elmes  on  Dilapidations,  257. 

Independent  of  authority,  the  true  construction  of  the  Statute  of 
Gloucester,  leads  to  the  conclusion  that  tenant  for  life  or  years  was 
made  liable  for  permissive  as  well  as  voluntary  waste.  Before  either 
this  Act  or  the  Statute  of  Marlbridge  was  passed,  waste  was  recognized 
in  the  law,  as  an  injury  to  the  inheritance,  resulting  either  from  acts  of 
commission  or  of  omission.  Neither  of  these  Statutes  created  new  kinds 
of  waste,  but  gave  a  new  remedy  for  old  wastes,  leaving  what  was 
waste,  and  what  not,  to  be  determined  by  the  common  law  (2  Inst. 
300)  ;  and  by  the  Statute  of  Gloucester  the  writ  of  waste  was  suable 
out  of  Chancery  as  well  against  lessees  for  life  or  years,  as  against 
tenant  by  the  curtesy,  or  in  dower,  putting  the  former,  as  to  the  newly 
created  remedy,  on  the  same  footing  as  the  latter.  "  It  hath  been  used 
as  an  ancient  maxim  in  the  law,  that  tenant  by  the  curtesy,  and  the 
tenant  in  dower,  should  take  the  land  with  this  charge,  that  is  to  say, 
that  they  should  do  no  waste  themselves,  nor  suffer  none  to  be  done ; 
and  when  an  action  of  waste  was  given  after,  against  a  tenant  for 
term  of  life,  then  he  was  taken  to  be  in  the  same  case,  as  to  the  point 
of  waste,  as  tenant  by  the  curtesy,  and  tenant  in  dower  was,  that  is  to 
say,  that  he  should  do  no  waste,  nor  suffer  none  to  be  done."  Doct. 
&  Stu.,  ch.  4,  p.  113.  No  distinction  can  be  made  between  lessee  for 
life  and  lessee  for  years.  Both  are  mentioned  in  the  Statute  con- 
jointly ;  and  each  derives  his  interest  in  the  premises  from  the  act  of 
the  owner  of  the  inheritance. 

The  second  section  of  the  act  for  the  prevention  of  waste,  which  is 
in  force  in  this  State  (Nix.  Dig.,  4th  ed.,  1022)  provides  that  no  tenant 
for  life  or  years,  or  for  any  other  term,  shall  during  the  term  make  or 
suffer  any  waste,  sale  or  destruction  of  houses,  gardens,  orchards, 
lands,  or  woods,  or  anything  belonging  to  the  tenements  demised, 
without  special  license  in  writing,  makmg  mention  that  he  may  do  it. 
The  third  section  is  in  substance  the  same  as  the  Statute  of  Gloucester. 
The  Act  was  passed  in  1795.  The  use  of  the  words  "m.nke  or  siffcr," 
in  the  second  section,  which  are  equivalent  to  Coke's  interpretation  of 
fficient  in  the  Statute  of  Marlbridge,  manifests  an  intent  to  adopt 
as  the  law  of  this  State,  the  doctrine  of  the  English  courts,  as  to  the 
liability  of  tenants  for  life  or  years  for  permissive  waste,  which  was 
universally  received  at  the  time  of  the  passage  of  the  Act. 

The  second  reason  assigned  involves  the  effect  of  the  lease  in  this 
action. 

Premising  that  the  act  or  omission,  to  constitute  waste  must  be  either 
an  invasion  of  the  lord's  property,  or  at  least  be  some  act  or  neglect 
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which  tends,  materially,  to  deteriorate  the  tenement,  or  to  destroy  the 
evidence  of  its  identity  (Burton's  Comp.  R.  Prop.  411  ;  Doe  ex  dem. 
Gnihh  Y.  Earl  of  Burlington^  5  B.  &  Ad.  507  ;  2  Saund.  259  a, 
note  o;  Pi/nchonx.  Stearns,  11  Met.  304  ;  1  Washburn  R.  Prop.  108)  ; 
and  that  the  action  is  founded  partly  upon  the  common  law  and 
partly  upon  the  Statute,  and  does  not  depend  for  its  support  on 
any  covenants  of  the  tenants  (22  Viner,  Abr.  467,  Waste  M.  4 ; 
3  Bl.  Com.  227;  Kinhjside  v.  Thornton,  2  W.  Black.  1111;  Marher 
V.  Kenrick,  13  C.  B.  188)  ;  it  is  obvious  that  we  must  resort  to  the 
Statute  for  the  conditions  on  which  the  tenant  is  excusable  for  the 
waste  done. 

There  is  a  class  of  cases  in  which  tenants  have  been  held  not  to  be 
liable  for  waste  resulting  from  non-repair  where  the  lessor  has  entered 
into  a  covenant  to  make  the  repairs  for  the  want  of  which  the  injr.ry 
has  happened.  These  cases  go  upon  the  ground  that  the  injury 
was  caused  by  the  lessor's  own  default,  on  which  he  can  base  v.o 
right  to  recover.  There  is  no  such  covenant  in  the  lease  now  under 
consideration. 

The  Statute  forbids  waste  by  the  tenant  "  without  special  license,  in 
writing,  making  mention  that  he  may  do  it."  The  consent  of  the  land- 
lord by  parol  will  not  be  sufficient  authority.  McGregor  v.  Brown, 
6  Seld.  114.  The  words  usually  employed  for  this  purpose  are  "  without 
impeachment  of  waste,"  but  any  words  of  equivalent  import  will  be 
sufficient,  provided  they  amount  to  a  license  to  do  the  acts.  The  de- 
fendant, to  bring  himself  within  the  Statute,  relies  on  that  part  of  the 
lease  which  relates  to  the  re-delivery  of  the  personal  property  leased,  in 
connection  with  the  stipulation  giving  the  defendant  the  privilege  of 
expending  a  portion  of  the  rent  in  each  year  for  repairs.  The  covenant 
as  to  the  personal  property  is  entirely  distinct  from  the  obligations  of 
the  tenant,  with  respect  to  the  real  estate.  The  privilege  of  expending 
a  portion  of  the  rent  reserved  in  repairs,  is  not  a  license  to  the  tenant 
to  omit  a  duty  put  upon  him  by  the  Statute,  growing  out  of  the  rela- 
tions between  the  parties.  To  construe  a  privilege  given  by  the  land- 
lord to  expend  his  money  in  the  reparation  of  the  demised  premises, 
as  a  license  to  the  tenant  to  omit  his  duty,  to  the  spoil  or  destruction 
of  the  inheritance,  would  be  an  entire  subversion  of  the  obvious  intent 
of  the  landlord.  If  it  falls  short  of  a  license  for  the  act  complained  o", 
it  does  qualify  or  abridge  the  obligations  of  the  tenant  which  exist 
independent  of  the  provisions  of  the  lease. 

It  was  further  insisted  that  if  an  action  lies,  it  should  be  an  action 
ex  contractu,  and  not  in  tort.  As  already  observed,  the  gravamen  of 
the  action  is  the  breach  of  a  statutory  duty.  An  action  on  the  case 
founded  in  tort  will  lie  for  the  breach  of  a  duty  though  it  be  such  as 
that  the  law  will  imply  a  promise  on  which  an  action  ex  contractu  may 
be  maintained.  Bnmell  v.  Lynch,  5  B.  &  C.  589.  To  the  same  effect 
are  the  cases  of  Kinhjside  v.  Thornton  and  Marker  v.  Kenrirh,  already 
cited,  in  which  it  was  held  that  an  action  on  the  case  in  the  nature  of 
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waste,  will  lie,  although  the  act  complained  of  might  also  be  the  sub- 
ject of  an  action  for  the  breach  of  an  express  covenant. 
Beasley,  C.  J.,  and  Dalrimple,  J.,  concurred. 

Hide  discharged} 


SAMPSON   V.   GROGAN. 

Supreme  Court  of  Rhode  Island.     1899. 

[Reported  21  R.  I.  174.] 

Assumpsit  for  the  value  of  a  dwelling-house  destroyed  by  accidental 
fire  during  the  life  tenancy  of  the  defendant's  testatrix.  Certified  from 
the  Common  Pleas  Division,  and  heard  on  demurrer  to  the  declaration. 

TiLLiNGHAST,  J.  This  is  an  action  of  assumpsit,  and  is  brought  to 
recover  the  sum  of  three  thousand  dollars,  alleged  to  be  the  value  of  a 
dwelling-house  which  was  destroyed  by  fire  during  the  time  it  was  held 
by  the  defendant's  testatrix,  as  iife  tenant  thereof  under  the  will  of 
Bernard  O'Connell.  The  devise  in  said  will  to  defendant's  testatrix 
is  as  foll6ws : 

"  Second.  I  give  and  devise  to  my  affectionate  and  beloved  wife 
Margaret  O'Connell  my  house  and  lot  in  the  village  of  Wickford  in  the 
town  of  North  Kingstown  with  all  the  privileges  and  appurtenances 
thereto  belonging  for  and  during  her  natural  life,  she  to  keep  the  same 
in  repair ;  at  her  decease,  I  give  and  devise  said  house  and  lot  to  my 
niece  Julia  O'Connell  to  her,  her  heirs  and  assigns  forever." 

The  declaration  alleges  that,  immediately  upon  the  death  of  said 
Bernard  O'Connell,  the  said  Margaret  O'Connell,  afterwards  Margaret 
Grogan,  elected  and  decided  to  accept  said  devise  and  entered  into  pos- 
session of  said  real  estate  and  a  house  then  thereon  standing  of  the 
value  of  82,000,  and  thereby  assumed  upon  herself  the  obligation  to 
keep  said  house  in  repair,  and  so  promised  to  keep  said  house  in  re- 
pair during  her  tenancy,  to  wit,  during  the  continuance  of  her  natural 
life.  It  then  avers  that,  while  thus  in  possession  of  the  premises,  the 
house  situated  thereon  was  wholly  destroyed  by  fire,  and  that  it  was 
the  duty  of  said  Margaret  Grogan,  under  the  terms  of  said  devise  and 
of  her  promise  made  upon  accepting  the  same,  to  rebuild  said  Jiouse, 
which  she  failed  to  do,  notwithstanding  the  fact  that  she  received  the 
insurance  money  for  the  insurance  which  was  upon  said  house  when  it 
Avas  burned,  whereby  the  plaintiff"  Julia  Sampson,  being  the  owner  of 
the  estate  in  remainder  created  by  said  devise,  was  damaged  in  the  sum 
of  $3,000,  and  has  become  entitled  to  have  and  recover  the  same  of  the 
defendant  executor.     Sylvester  Grogan  having  deceased  since  the  com- 

1  For  statutory  provisions  concerning  the  remedy  for  waste,  see  Stimson,  Am 
Stat.  Law,  §  1353. 
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mencement  of  this  action,  John  H.  Bagley,  his  administrator,  has  as- 
sumed the  defence  thereof. 

The  defendant  demurs  to  the  declaration,  on  the  ground  that,  as  a 
matter  of  law,  it  was  not  the  duty  of  said  Margaret  Grogan,  under  the 
terms  of  said  devise,  to  rebuild  said  house. 

We  agree  with  the  plaintiff's  counsel  that  the  action  cannot  he  re- 
garded as  an  action  of  wasle  or  for  damages  under  the  statute  (Gen. 
Laws  R.  Leap.  268,  §  l'^),  but  that  it  is  based  entirely  upon  the  agree- 
ment of  the  life  tenant  to  repair,  created  by  the  devise  and  the  life  ten- 
ant's acceptance  thereof.  So  that  the  case  turns  upon  the  legal  effect 
to  be  given  to  the  language  of  said  devise.  But  while  this  is  so,  yet 
as  the  plaintiff's  counsel,  both  in  his  elaborate  brief  and  also  at  the 
bar,  has  carefully  discussed  the  law  of  waste,  and  as  the  principles 
thereof  are  closely  related  to  the  main  question  involved,  we  will  con- 
sider it. 

The  plaintiff's  counsel  argues  that,  even  conceding  that  an  action  for 
waste  under  the  statute  (Gen.  Laws  R.  I.  cap.  268)  cannot  be  main- 
tained, because  the  injury  to  the  disherison  was  caused  by  accidental 
fire,  yet  that  the  life  tenant  is  liable  for  all  waste.  That  the  statute 
of  this  iState  is  like  the  English  Statute  of  Marlbridge  in  defining  the 
liability,  and  like  that  of  Gloucester  in  declaring  a  forfeiture  and  giv- 
ing a  double  penalty. 

By  the  ancient  common  law,  not  only  might  he  that  was  seized  of  an 
estate  of  inheritance  do  as  he  pleased  with  it,  but  also  waste  was  not 
punishable  in  any  tenant  save  only  in  three  persons,  namely,  guardian 
in  chivalry,  tenant  in  dower,  and  tenant  by  the  curtesy  ;  and  not  in 
tenant  for  life  or  years.  4  Coke's  Inst.  299.  The  reason  of  the  di- 
versity, as  stated  by  Blackstone,  was  that  the  estate  of  the  first  three 
above  named  was  created  by  the  act  of  the  law  itself,  which,  therefore, 
gave  a  remedy  against  them  ;  but  tenant  for  life  or  for  years  came  in 
by  the  demise  and  lease  of  the  owner  of  the  fee,  and  therefore  he 
might  have  provided  against  the  committing  of  waste  b}'  his  lessee; 
and  if  he  did  not,  it  was  his  own  fault.  Cool.  Black.  Book  2,  p.  282  ; 
Tiedeman  on  Real  Prop.  §  72;  4  Kent,  12th  ed.  *80;  Countess  of 
SJrrewsburi/s  Case^  5  Co.  13.  Subsequently,  in  favor  of  the  owners 
of  the  inheritance,  the  statute  52  Hen.  3,  c.  23,  known  as  the  Statute 
of  Marlbridge,  was  passed  in  A.  D.  1267,  §  2  of  which  provides  as 
follows  :  "  Also  fermors,  during  their  terms  shall  not  make  waste,  sale 
nor  exile  of  house,  woods,  and  men,  nor  of  anything  belonging  to  the 
tenements  that  they  have  to  ferm,  without  special  license  had  by  writ- 
ing of  covenant,  making  mention  that  the}'  may  do  it ;  which  thing,  if 

• 
1  Said  section  is  as  follows  :  "  Every  person  seised  of  any  real  estate  for  the  term 
of  his  own  life,  or  for  the  life  or  lives  of  any  other  person  or  ])ersons,  or  as  a  tennnt 
for  3ears,  wlio  shall  commit  or  suffer  any  waste  on  such  estate,  shall  forfeit  his  es- 
tate in  the  place  so  wasted  and  douhle  the  amount  of  the  waste  so  done  or  suffered, 
to  he  recovered  in  an  action  of  waste  by  the  person  entitled  to  tlie  next  estate  in 
remainder  or  reversion  in  the  place  so  wasted."  —  Ed. 
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they  do,  and  thereof  be  convict,  they  shall  yield  full  damage  and  shall 
be  punished  by  amerciament  grievously."  Under  this  statute  the  disa- 
bility of  committing  waste  was  made  an  ordinary  and  general  incident 
to  all  kinds  of  estates  for  life  and  for  years  (Tiedeman,  supra),  and  the 
actual  damages  sustained  by  the  reversioner  were  recovered  in  an  ac- 
tion of  waste.  1  Wash.  Real  Prop.  5th  ed.  158.  Under  the  common 
law,  as  thus  modified  by  the  Statute  of  Marlbridge,  only  single  dam- 
ages were  recoverable  by  way  of  punishment  for  waste,  except  in  the 
case  of  a  guardian,  who  also  forfeited  his  wardship  by  virtue  of  the 
great  charter.     See  Stat.  9  Hen.  3,  c.  4;   1  Black,  supra,  283. 

Thus  the  law  remained  until  the  passage  of  the  statute  of  6  Edw.  1, 
c.  5,  in  A.  D.  1278,  known  as  the  Statute  of  Gloucester,  which  provides  : 
That  a  man  from  henceforth  shall  have  a  writ  of  waste  in  the  Chancery 
against  him  that  holdeth  by  law  of  England,  or  otherwise  for  term  of 
life  or  for  term  of  years,  or  a  woman  in  dower ;  and  he  which  shall  be 
attained  of  waste  shall  lose  the  thing  that  he  hath  wasted,  and  more- 
over shall  recompense  thrice  so  much  as  the  waste  shall  be  taxed  at." 
Our  statute  of  waste  above  refei-red  to  is  based  upon  the  one  last 
quoted.  Under  the  law  as  it  stood  after  the  passage  of  the  Statute  of 
Gloucester,  not  only  tenants  by  the  curtesy  and  in  dower  were  held  re- 
sponsible for  accidental  fires  at  the  common  law,  but  tenants  for  life 
and  years,  created  by  the  act  of  the  parties,  were  also  held  responsible 
therefor  as  tor  permissive  waste,  under  the  last  named  statute.  4  Kent, 
supra,  §  82.  Under  the  language  of  this  statute  that  "  he  shall  lose 
the  thing  that  he  hath  wasted"  "  it  hath  been  determined,"  says  Black- 
stone,  "  that  the  place  is  included.  That  if  the  waste  be  done  sparsini, 
or  here  and  there  all  over  a  wood,  the  whole  wood  shall  be  recovered, 
or  if  in  several  rooms  of  a  house,  the  whole  house  shall  be  forfeited  ; 
because  it  is  impracticable  for  the  reversioner  to  enjoy  only  the  iden- 
tical places  wasted,  when  lying  interspersed  with  the  other."  It  was 
waste  under  said  statute  to  pull  down  a  house  or  to  suffer  it  to  decay. 
If  it  was  uncovered  or  ruinous  at  the  commencement  of  the  term  and 
the  tenant  suffered  it  to  become  more  so  ;  if  he  suffered  the  house  to 
be  burned  by  neglect  or  mischance ;  if  it  was  uncovered  b}'  tempest 
and  he  suffered  it  afterwards  to  decay,  or  even  if  glass  or  windows 
were  broken,  he  was  liable  for  waste.  In  short,  it  seems  that  the  only 
exception  to  the  liability  of  the  tenant  for  damages  to  the  reversion 
was  Avhere  the  damage  was  caused  by  the  acts  of  God  and  public  ene- 
mies, and  the  acts  of  the  reversioner  himself.  See  Woodf.  L.  &  T. 
461  et  seq.  ;  4  Co.  536. 

"It  is  common  learning,"  said  Heath,  J.,  in  Attersoll  v.  Stevens, 
1  Taunt.  198,  "  that  every  lessee  of  land,  whether  for  life  or  years,  is 
liable  in  an  action  of  waste  to  his  lessor  for  all  waste  done  on  the  land 
in  lease,  by  whomsoever  it  may  be  committed."  Chambre,  J.,  in  the 
same  case,  p.  196,  said:  "The  situation  of  the  tenant  is  extremely 
analogous  to  that  of  a  common  carrier.  To  prevent  collusion  (and  not 
on  the   presumption  of   actual   collusion)  both  are  charged  with  the 


672  sAMPSo:^-  v.  grogan. 

protection  of  the  property'  intrusted  to  them  against  all  but  the  acts 
of  God  and  the  King's  enemies  ;  and  as  the  tenant  in  the  one  case  is 
charged  with  the  actual  commission  of  the  waste  done  by  others,  so, 
in  the  other  case,  the  carrier  is  charged  with  actual  default  and  negli- 
gence, though  he  loses  the  goods  b}^  a  force  that  was  irresistible,  or 
by  fraud,  against  which  no  ordinary  degree  of  care  and  caution  could 
have  protected  him."  Lord  Coke  is  not  less  explicit,  for  he  says : 
"Tenant  by  the  curtesy,  tenant  in  dower,  tenant  for  life,  years,  &e., 
shall  answer  for  the  waste  done  by  a  stranger,  and  shall  take  their 
remedy  over."  1  Inst.  54  a;  see  also  2  id.  145,  303;  4  Kent's  Com. 
77  ;  1  Inst.  57  a,  note  377  ;  3  Black.  Com.  228  ;  Comyn's  Land.  &  Ten. 
188  ;  Prof.  Gray's  Select  Cases  on  the  Law  of  Property,  Vol.  1,  560. 

The  law  of  waste,  as  thus  briefly  outlined,  continued  in  force  in 
England  until  the  passage  of  the  Statute  of  6  Anne,  c.  31,  in  A.  D. 
1707,  which  guarded  the  tenant  from  the  consequences  of  accidental 
misfortune  ^  in  case  of  fire,  by  declaring  that  no  suit  should  be  had  or 
maintained  against  any  person  in  whose  house  or  chamber  any  fire 
should  accidentally  begin,  nor  any  recompense  be  made  by  such  person 
for  any  damage  suffered  or  occasioned  thereby.  Statutes  at  Large,  10 
Will.  3,  Queen  Anne,  Vol.  4,  314.  This  statute  was  afterwards  en- 
larged by  the  Statute  of  14  Geo.  3,  c  78,  §  86,  passed  in  1774,  so  as 
to  include  stables,  barns,  or  auy  other  buildings  on  the  estate.  Stat- 
utes at  Large  (7  Geo.  3-18  Geo.  3,  Vol.  8,  397.  Speaking  of  the 
Statute  of  6  Anne,  Chancellor  Kent  says:  "  Until  this  statute,  tenants 
by  the  curtesy  and  in  dower  were  responsible,  at  common  law,  for  ac- 
cidental fires  ;  and  tenants  for  life  and  years,  created  by  the  act  of  the 
parties,  were  responsible,  also,  under  the  Statute  of  Gloucester,  as  for 
permissive  waste."     4  Kent's  Com.  82. 

As  to  the  question  whether  the  action  for  permissive  waste  lies 
against  a  tenant  for  years,  most  of  the  authorities  are  collected  in  the 
notes  to  Greene  v.  Cole,  2  Saund.  252,  where  it  is  stated  as  clear  law 
that,  at  common  law,  the  action  only  lay  against  tenant  by  the  curtesy, 
tenant  in  dower,  or  guardiau,  but  that  by  the  Statute  of  Gloucester, 
6  Ed.  1,  c.  5,  the  action  is  given  against  lessee  for  life  or  3'ears,  or  tenant 
pu7'  miter  vie,  or  against  the  assignee  or  tenant  for  life  or  years  for 
waste  done  after  the  assignment.  Harnett  v.  Maitland,  16  M.  &  W. 
261. 

The  first  practical  question  raised  by  the  argument  of  plaintiff's  coun- 
sel, as  aforesaid,  is  whether  the  law  of  waste  as  it  existed  in  England 
after  the  passage  of  the  Statute  of  Gloucester,  and  before  the  passage 
of  the  Stat.  6  of  Anne  (for  the  latter  statute  has  never  been  in  force  in 
this  State),  is  so  far  binding  in  this  State  as  to  hold  a  life  tenant  respon- 
sible for  an  accidental  fire.     We  do  not  think  the  doctrine  of  permissive 

1  The  expression  "  fire  .  .  .  sliall  accidentally  begin,"  as  used  in  tlie  English  stat- 
utes mentioned  in  this  paragraph,  was,  in  Filliter  v.  Phippard,  11  Q.  B.  347,  construed 
to  mean  "  without  negligence."  A  few  American  jurisdictions  have  adopted  similar 
legislation  ;   Stimson,  Am.  Stat.  Law,  §§  2047,  2062.  —  Ed. 
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waste  has  ever  been  understood  to  extend  so  far  as  to  include  damao-es 
thus  occasioned.  The  rule  was  adopted  in  England  in  very  early  times, 
and  was  then  adapted  to  the  doctrine  which  there  prevailed  reo-ardiuo- 
the  almost  sacred  rights  of  land-owners  under  feudal  tenures  which 
had  not  then  been  abolished,  and  were  not  until  the  Stat.  12  Car.  2,  c 
24,  passed  in  A.  D.  1660.  But  even  in  England,  with  all  the  inherited 
tendencies  of  the  governing  classes  in  favor  of  the  feudal  system,  and 
the  superior  rights  of  the  landed  aristocracy,  the  law  evidently  came 
to  be  considered  too  rigid,  as  it  was  finally  repealed,  so  far  as  the  lia- 
bility for  accidental  fires  was  concerned,  by  the  aforesaid  Statute  of 
Anne.  It  is  true  that  the  Statute  of  Gloucester  is  one  of  the  English 
statutes  which  was  found  to  be  in  force  in  this  State  by  the  committee 
appointed  by  the  General  Assembly  in  October,  1748,  to  prepare  a  bill 
"for  introducing  into  this  Colony  such  statutes  of  England  as  are 
agreeable  to  the  constitution  "  (5  R.  I.  Colonial  Rec.  289  ;  Acts  and 
Laws  of  His  Majesty's  Colony  of  Rhode  Island,  1745  to  1752,  p. 
70),  and,  as  modified  by  our  statute  of  waste,  it  is  probably  still  in 
force.  But  we  think  it  has  never  been  considered  that  under  our  stat- 
ute, which  practically  supersedes  the  Statute  of  Gloucester,  a  tenant  for 
life  or  for  years  could  be  compelled  to  rebuild  premises  destroyed  by 
accidental  fire.  See  Dane's  Abridgement,  Vol.  3,  228-9  ;  Parker  v. 
Chambliss^  12  Ga.  235. 

Speaking  of  permissive  waste,  Chancellor  Kent  says  :  "There  does 
not  appear  to  have  been  any  question  raised,  and  judicially  decided  in 
this  country,  respecting  the  tenant's  responsibility  for  accidental  fires,  as 
coming  under  the  head  of  this  species  of  waste.  I  am  not  aware  that 
the  Statute  of  Anne  has,  except  in  one  instance,  been  form all}^  adopted 
in  any  of  the  States."  (It  has  since  been  adopted  in  Wisconsin,  and 
also  in  New  York  in  regard  to  fires  in  woods  and  fallow  land.  See 
1  Wash.,  supra,  156-7  and  notes.)  "  It  was  intimated,  upon  the  argu- 
ment in  the  case  of  White  v.  Wagner  (post),  that  the  question  had 
not  been  decided  ;  and  conflicting  suggestions  were  made  by  counsel. 
Perhaps  the  universal  silence  in  our  courts  upon  the  subject  of  any 
such  responsibility  of  the  tenant  for  accidental  fires,  is  presumptive 
evidence  that  the  doctrine  of  permissive  waste  has  never  been  intro- 
duced and  carried  to  that  extent  in  the  common  law  jurisprudence  of 
the  United  States."  Mr.  Kerr,  in  his  late  work  on  Real  Property, 
under  the  head  of  "  Permissive  Waste,"  says  :  "  The  tenant  for  iife  is 
answerable  if  the  houses  or  other  buildings  on  the  premises  are  de- 
stroyed by  fire  from  the  negligence  or  carelessness  of  himself  or  his 
servants  ;  and  he  must  rebuild  within  a  convenient  time  at  his  own  ex- 
pense. The  life  tenant  is  not  liable,  however,  if  the  fire  is  the  result 
of  an  accident,  and  he  and  his  servants  are  free  from  fault."  See  also 
Hopkins  on  Real  Prop.,  Hornbook  Series,  62-3  and  cases  cited.  Mr. 
Washburn,  in  his  work  on  Real  Property  (5th  ed.  157),  states  the  law 
to  be  that  if  the  fire  occurs  without  the  fault  of  the  tenant,  he  would 
not  be  responsible. 
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Such  seems  to  be  the  well-settled,  if  not,  indeed,  the  unquestioned 
law  in  this  couutiy  as  to  permissive  waste.  And  it  is  certainly  en- 
tirel}'  consistent  with  right  and  reason.  If  a  building  is  destroyed  by 
fire  through  the  carelessness  or  negligence  of  the  tenant,  or  of  his  ser- 
vants, which  is  the  same  thing,  he  is,  and  ought  to  be,  responsible  in 
damages  therefor;  for  he  is  bound  to  the  exercise  of  due  care  and 
diligence  in  the  use  of  property  the  fee  of  which  is  in  another.  But  he 
is  not,  and  cannot  in  reason  be  held  liable  for  damages  caused  by  an 
accident,  where  he  is  entirely  free  from  fault.  See  Fut/  v.  Breiver, 
3  Pick.  203;  Barnard  v.  Foor,  21  Pick.  378;  Scotfs  Ex'x  v.  Scott,  18 
Gratt.  at  p.  165;  Clark  v.  Foot,  8  Johns.  329;  Wade  v.  Malloy,  16 
Hun,  226;  Maull  v.  Wilson,  2  Harr.  443;  Cornish  v.  Strutton,  8  B. 
Mon.  586. 

In  White  V.  McCann,  1  Ir.  C.  L.  217,  Blackburae,  C.  J.,  says: 
"  There  is  no  authority  or  position  that  the  accidental  destruction  of 
premises  amounts  to  permissive  waste,  or  to  a  tort  on  the  part  of  a 
tenant." 

In  United  States  v.  Bostwick,  94  U.  S.  53,  it  was  held  that,  in  the 
absence  of  an  express  covenant  to  repair,  a  tenant  is  not  answerable 
for  accidental  damages,  nor  is  he  bound  to  rebuild  if  the  buildings  are 
accidentally  destroyed  by  fire  or  otherwise. 

The  case  of  Clemence  v.  Sfeere,  1  R.  I.  272,  cited  by  plaintiflf's 
counsel  in  support  of  his  position,  is  in  harmony  with  this  doctrine. 
The  language  quoted  from  the  opinion  :  "  If  the  house  was  torn  down 
after  she  left  the  premises,  and  neither  by  her  direction  or  permission, 
she  is  responsible,"  although  only  a  dictum,  and  used  by  way  of  illus- 
tration in  charging  the  jury,  implies  that  in  case  the  tenant  nefjUgently 
leaves  or  abandons  the  premises,  and  the  house  is  torn  down  by  a 
stranger,  the  tenant  is  liable. 

In  the  case  of  Wldte  v.  Wagner,  4  H.  &  J.  (Md.)  373,  cited  by 
plaintiff's  counsel,  the  court  held  that  a  lessee  was  responsible  where 
the  house  was  destroyed  by  a  mob,  on  the  ground  that  as  the  lessee 
"  did  of  his  own  autliority,  icithout  the  consent  of  the  2}l(f'intiff,  divert 
the  house  to  a  totally  different  and  much  more  dangerous  purpose, 
well  aware  of  the  risk  which  the  property  would  thereby  have  to  en- 
counter, on  principles  of  law  and  justice,  as  between  himself  and  the 
plaintiff  he  becomes  responsible."  It  will  at  once  be  seen  that  the  de- 
cision of  that  case  was  based  upon  the  misconduct  of  the  tenant  in  di- 
verting the  house  to  an  improper  and  unauthorized  use,  and,  therefore, 
that  it  is  not  an  authority  in  support  of  the  broad  doctrine  contended 
for  by  the  plaintiff's  counsel.  Indeed,  it  is  fair  to  infer,  from  certaia 
language  used  by  the  court,  that  if  the  defendant  had  continued  to  use 
the  house  for  the  purposes  for  which  it  was  left,  and  it  had  been  de- 
stroyed by  a  mob,  the  defendant  would  not  have  been  held  liable.  More- 
over, the  decision,  even  on  the  ground  upon  which  it  was  put,  was  by 
jt  divided  court. 

Finally,  then,  as  to  the  plaintiff's  contention  aforesaid  regarding  the 
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liability  of  the  life  tenant  simply  as  such,  without  reference  to  the  lan- 
guage of  the  devise  in  question,  we  are  of  opinion  that  it  is  untenable.  ^ 

We  now  come  to  the  plaintiff's  main  contention,  which  is  that  the 
acceptance  of  the  devise  by  the  life  tenant  imposed  upon  her  the  lia- 
bility to  repair  to  the  same  extent  as  though  she  had  accepted  a  lease 
of  the  premises  containing  an  absolute  covenant  to  repair.  The  defend- 
ant's contention,  on  the  contrary,  is  that  the  language  of  the  devise 
relied  on  by  plaintiff  adds  nothing  to  the  obligation  of  the  life  tenant 
CO  keep  up  the  estate  and  commit  no  waste,  and  that  the  only  promise 
diat  can  properly  be  implied  is  the  promise  which  is  to  be  implied  on 
the  part  of  every  life  tenant,  namely,  that  no  waste  shall  be  committed. 
This  he  concedes  was  clearly  the  duty  of  the  life  tenant,  being  made 
so  by  Gen.  Laws  R.  I.  cap.  268,  wherein  the  method  of  recovery  for 
such  violation  is  prescribed  to  be  an  action  of  waste. 

[This  point  also  was  decided  in  favor  of  defendant.  The  remainder 
of  the  opinion,  discussing  this  point  and  a  question  concerning  the 
disposition  of  the  insurance  money,  is  omitted.] 

Demurrer  sustained. 


B.    Remedies. 
I.   At  Law. 


See  St.  Marlebridge  and  St.  Gloucester,  ante^  p.  629. 

Co.  Lit.  53  b.  No  person  shall  have  an  action  of  waste,  unless  he 
hath  the  immediate  state  of  inheritance. 

Co.  Lit.  54  a.  If  a  lease  be  made  to  A.  for  life,  the  remainder  to 
B.  for  life,  the  remainder  to  C.  in  fee,  in  this  case,  where  it  is  said  in 
the  Register,  and  in  F.  N.  B.,  that  an  action  of  waste  doth  lie,  it  is  to 
be  understood  after  the  death  or  surrender  of  B.  in  the  mean  remain- 
der, for  during  his  life  no  action  of  waste  doth  lie. 

But  if  a  lease  for  life  be  made,  the  remainder  for  years,  the  remain- 
der in  fee,  an  action  doth  lie  presently  during  the  term  in  remainder, 
for  the  mean  term  for  years  is  no  impediment. 

1  In  Cookv.  Chdinplain  Transportation  Co.,  1  Denio,  91,  the  plaintiffs,  nssi^ees' of  a 
lessee  for  years,  brought  an  action  against  a  steamship  company  for  carelessly  setting 
fire  to  a  mill  on  the  demised  premises  by  sparks  from  a  ste;uiiboat.  The  lease  provided 
that  the  buildings  erected  on  the  premises  after  the  making  of  the  lease  (which  was 
the  case  with  the  mill),  should,  "  without  damages  of  any  kind,  other  than  the  natunil 
wear  of  the  same,  revert  to  and  become  the  property  of  the  lessors."  The  court  held 
that  the  plaintiffs  were  entitled  to  recover  the  full  value  of  the  building,  placing  its 
decision  on  the  ground  that  the  destruction  of  the  mill  was  waste  for  which  the  plain- 
tiffs, as  tenants  for  term  of  years,  were  answerable  to  the  reversioner  irrespective  of 
any  express  agreement. 

On  the  same  principle  a  tenant  in  dower  has  been  allowed  to  recover  against  a 
stranger  for  cutting  trees.      Willey  v.  Laraway,  64  Vt.  559. 
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And,  nota,  reader,  upon  this  Statute  of  Marlebvidge  lies  a  prohibi- 
tion of  waste  against  the  lessee  for  life,  and  lessee  for  years,  to  pro- 
hibit them  that  they  shall  not  do  waste  before  any  waste  was  done,  as 
it  was  against  tenant  in  dower,  and  tenant  by  the  curtesy  at  common 
lavv.  —  Bowles's  Case,  ante,  p.  636. 

But  this  action  [of  waste]  is  now  very  seldom  brought,^  and  has 
given  wav  to  a  much  more  expeditious  and  easy  remedy  by  aii  action  on 
the  case  in  the  nature  of  imste.  The  plaintiff  derives  the  same  benefit 
from  it,  as  from  an  action  of  waste  in  the  tenuii,  where  the  term  is 
expired,  and  he  has  got  possession  of  his  estate,  and  consequently  can 
only  recover  damages  for  the  waste ;  and  though  the  plaintiff  cannot 
in  an  action  on  the  case  recover  the  place  wasted,  where  the  tenant  is 
still  in  possession,  as  he  may  do  in  an  action  of  waste  in  tenet,  yet  this 
latter  action  was  found  by  experience  to  be  so  imperfect  and  defective 
a  mode  of  recovering  seisin  of  the  place  wasted,  that  the  plaintiff  ob- 
tained little  or  no  advantage  from  it ;  and  therefore  where  the  demise 
was  by  deed,  care  was  taken  to  give  the  lessor  a  power  of  re-entry,  in 
case  the  lessee  committed  any  waste  or  destruction ;  and  an  action  on 
the  case  was  then  found  to  be  much  better  adapted  for  the  recovery  of 
mere  damages  than  an  action  of  waste  in  the  tenuit.  It  has  also  this 
further  advantage  over  an  action  of  waste,  that  it  may  be  brought  by 
him  in  the  reversion  or  remainder  for  life  or  years  as  well  as  in  fee,  or 
in  tail/'  — 2  Wms.  Saunds.  252,  note  7  to  Greene  \.  Cole. 


II.   In  Equity. 

WHITFIELD   v'.  BEWIT. 

Chancery.     Before  Lord  Macclesfield,  C     1724. 

{Reported  2  P.  Wms.  240.] 

One  seised  in  fee  of  lands  in  which  there  were  mines,  all  of  them 
unopened,  by  deed  conveyed  those  lands  and  all  mines,  waters,  trees, 

1  It  was  abolished  by  Stat.  3  &  4  W.  4,  c.  27,  s.  36. 

2  To  sustain  the  action  of  waste,  it  seems  to  have  been  necessary  that  the  privity 
of  estate  existing  at  the  time  wlien  the  waste  was  committed  should  continue  in  exist- 
ence at  the  time  of  action  brought.  Co.  Lit.  53  b  ;  (but  see  Robinson  v.  Wheeler,  25 
N.  Y.  252).  But  there  is  no  such  limitation  on  the  action  on  the  case  for  waste  ;  that 
action  may  be  brought  by  the  landlord,  after  alienation  of  his  reversion,  for  waste 
committed  before  tlie  alienation.  Dickinson  v.  Mayor  of  Baltimore,  48  Md.  588.  But 
see  contra,  dictum  of  Patteson,  J.,  in  Bacon  v.  Smith,  1  Q.  B.  345,  349. 

An  action  on  the  case  by  the  landlord  lies  against  a  stranger  who  injures  the  in- 
heritance;  the  common-law  action  of  waste  would  not  lie  in  such  circumstances. 
"The  remedy  in  this  action  [on  the  case  in  the  nature  of  waste]  is  co-extensive  with 
the  liability  to  injury,  whether  from  the  tenant  or  a  stranger."     Chase  v.  Hazelton, 
7  N.  H.  171,  176. 

A  contingent  remainder-man  cannot  maintain  an  action  on  the  case  in  the  nature 
of  waste.     Hunt  v.  Hall,  37  Me.  363.     See  Bacon  v.  Smith,  ubi  sup. 
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Sec.  to  trustees  and  their  heirs,  to  the  use  of  the  grantor  for  life  (who 
soon  after  died),  remainder  to  the  use  of  A.  for  life,  remainder  to  his 
first,  &c.  son  in  tail  male  successively^  remainder  to  B.  for  life,  remain- 
der to  his  first,  &c.  son  in  tail  male  successively,  remainder  to  his  two 
sisters  C.  and  D.  and  the  heirs  of  their  bodies,  remainder  to  the  grantor 
in  fee. 

A.  and  B.  had  no  sons,  and  C.  one  of  the  sisters  died  without  issue, 
by  which  the  heir  of  the  grantor,  as  to  one  moiety  of  the  premises,  had 
the  first  estate  of  inheritance. 

A.  having  cut  down  timber  sold  it  and  threatened  to  open  the  mines  ; 
the  heir  of  the  grantor  being  seised  of  one  moiety  ut  siqn-a  by  the 
death  of  one  of  the  sisters  without  issue,  brought  this  bill  for  an 
account  of  the  moiety  of  the  timber  and  to  stay  A.'s  opening  of  any 
mine. 

1st  Obj.  As  to  the  plaintiff's  claim  of  the  moiety  of  the  moneys 
arising  by  sale  of  the  timber,  in  regard  the  plaintiff  comes  into  equity 
for  the  same,  it  would  be  more  agreeable  to  the  rules  of  equity,  that 
the  moneys  produced  by  the  timber  should  be  brought  into  court  and 
put  out  for  the  benefit  of  the  sons  as  yet  unborn  and  which  may  be 
born.  That  these  contingent  remainders  being  in  gremio  legls  and 
under  the  protection  of  the  law,  it  would  be  most  reasonable  that  the 
moneys  should  be  secured  for  the  use  of  the  sons  when  there  should  be 
any  born ;  but  as  soon  as  it  became  impossible  there  should  be  a  son, 
then  a  moiety  to  be  paid  to  the  plaintiff ;  and  the  case  would  be  the 
same  if  there  were  a  son  in  ventre  sa  mere  ;  or  the  plaintiff  might 
bring  trover,  and  then  what  reason  had  he  to  come  into  equity? 

Cuu.  :  The  riglit  to  this  timber  belongs  to  those  who  at  the  time  of 
its  being  severed  from  the  freehold  were  seised  of  the  first  estate  of 
inheritance,  and  the  property  becomes  vested  in  them. 

As  to  the  objection  that  trover  will  lie  at  law,  it  may  be  very  neces- 
sary for  the  party  who  has  the  inheritance  to  bring  his  bill  in  this  court, 
because  it  may  be  impossible  for  him  to  discover  the  value  of  the  thn- 
ber,  it  being  in  the  possession  of,  and  cut  down  by  the  tenant  for  life. 
This  was  the  very  case  of  the  Duke  of  Newcastle  versus  3L'.  Vane, 
where  at  Welbeck  (the  duke's  seat  in  Nottinghamshire)  great  quanti- 
ties of  timber  were  blown  down  in  a  storm  ;  and  though  there  were  sev- 
eral tenants  for  life,  remainder  to  their  first  and  every  other  son  in  tail, 
yet  these  having  no  sons  born,  the  timber  was  decreed  to  belong  to 
the  first  remainder-man  in  tail. 

Neither  do  I  think  the  defendant  ought  (as  he  insists)  to  be  allowed 
out  of  this  timber  what  money  he  has  laid  out  in  timber  for  repairs, 
since  it  was  a  wrong  thing  to  cut  down  and  sell  the  same,  and  shows 
quo  animo  it  was  done,  not  to  repair  but  to  sell. 

2dly,  it  was  urged,  that  the  mines  being  expressly  granted  by  tins 
settlement  with  the  lands,  it  was  as  strong  a  case  as  if  the  mines  them- 
selves were  limited  to  A.  for  life,  and  like  Sannders\s  Case  in  o  Co.  12, 
where  it  is  resolved,  that  on  a  lease  made  of  land  together  with  the 
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niiues,  if  there  be  no  mines  open,  the  lessee  may  open  them  ;  so  in  this 
case,  there  being  no  mines  open,  the  cestui  que  use  for  life  might  open 

them. 

But  Lord  Chancellok,  co7itra.  A.  having  only  an  estate  for  life  sub- 
ject to  waste,  he  shall  no  more  open  a  mine  than  he  shall  cut  down  the 
timber-trees,  for  both  are  equally  granted  by  this  deed ;  and  the  mean- 
ing of  inserting  mines,  trees,  and  water,  was,  that  all  should  pass,  but 
as"  the  timber  and  mines  were  part  of  the  inheritance,  no  one  should 
have  power  over  them  but  such  as  had  an  estate  of  inheritance  limited 
to  him. 

Of  which  opinion  was  Lord  Chancellor  King  on  a  rehearing. 


BEWICK  V.   WHITFIELD. 
Chancery.     Before  Lord  Talbot,  C.     1734. 

[Reported  3  P.  Wms.  267.] 

A.  WAS  tenant  for  life,  remainder  to  B.  in  tail,  as  to  one  moiety,  re- 
mainder as  to  the  other  moiety  to  C.  an  infant  in  tail,  remainder  over. 
There  was  timber  upon  the  premises  greatly  decaying;  whereupon  B. 
the  remainder-man,  brought  a  bill,  praying,  that  the  timber  that  was  de- 
caying might  be  cut  down,  and  that  the  plaintiff  the  remainder-man  in 
tail,  together  with  the  other  remainder-man,  the  infant,  might  have  the 
money  arising  by  the  sale  of  this  timber.  On  the  other  hand,  the 
tenant  for  life  insisted  to  have  some  share  of  this  money. 

Lord  Chancellor.  The  timber,  while  standing,  is  part  of  the  in- 
heritance ;  but  whenever  it  is  severed,  either  by  the  act  of  God,  as  by 
tempest,  or  by  a  trespasser  and  by  wrong,  it  belongs  to  him  who  has 
the  first  estate  of  inheritance,  whether  in  fee  or  in  tail,  who  may  bring 
trover  for  it;  and  this  was  so  decreed  upon  occasion  of  the  great 
windfall  of  timber  on  the  Cavendish  estate.^ 

1  BATEMAN  v.  HOTCHKIN. 
Chancery.     Before  Lord  Romilly,  M.  R.     1862. 
[Reported  31  Beav.  486.] 

A  QUESTION  arose  as  to  the  right  of  a  tenant  for  life  impeachable  for  waste  to  a 
fund  derived  partly  from  wood  blown  down  by  a  storm. 

The  question  was  brought  before  the  Master  of  the  Rolls  in  Chambers,  who  gave 
the  following  opinion  in  writing  :  — 

"That  in  the  case  of  waste  committed  by  a  tenant  for  life  by  cutting  timber,  the 
produce  of  the  sale  of  it  is  part  of  the  inheritance,  and  as  the  tenant  for  life  can  gain 
no  advantage  by  his  own  wrongful  act,  the  produce  is  invested  and  accumulated  for 
the  benefit  of  the  first  estate  of  inheritance. 

In  the  case  of  timber  blown  down  by  a  storm,  there  is  no  waste,  because  it  is  the 
act  of  God,  but  the  produce  of  the  sale  of  it  belongs  to  the  inheritance,  that  is,  th« 
money  must  be  invested  in  Consols,  and  the  interest  paid  to  the  tenant  for  life." 
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2dly.  As  to  the  tenant  for  life,  he  ought  not  to  have  any  share  of  the 
money  arising  by  the  sale  of  this  timber ;  but  since  he  has  a  right  to 
what  may  be  sufficient  for  repairs  and  botes,  care  must  be  taken  to 
leave  enough  upon  the  estate  for  that  purpose ;  and  whatever  damage  is 
done  to  the  tenant  for  life  on  the  premises  by  him  held  for  life,  the  same 
ought  to  be  made  good  to  him. 

3dly.  With  regard  to  the  timber  plainly  decaying,  it  is  for  the  benefit 
of  the  persons  entitled  to  the  inheritance,  that  it  should  be  cut  down, 
otherwise  it  would  become  of  no  value;  but  this  shall  be  done  with  the 
approbation  of  the  Master ;  and  trees,  though  decaying,  if  for  the  de- 
fence and  shelter  of  the  house,  or  for  ornament,  shall  not  be  cut  down. 
B.  that  is  the  tenant  in  tail  (and  of  age),  of  one  moiety,  is  to  have  a 
moiety  of  the  clear  money  subject  to  such  deductions  as  aforesaid,  the 
other  moiety  belonging  to  the  infant,  must  be  put  out,  for  the  benefit  of 
the  infant,  on  government  or  real  securities,  to  be  approved  of  by  the 
Master. 
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Chanceby.     Before  Verney,  M.  R.     1733. 

IReported  22  Vin.  Ab.  523, ;;/.  11.] 

A.  TENANT  for  life,  remainder  to  trustees  to  preserve,  &c.  remainder 
to  C.  the  plaintiff  in  tail,  remainder  over,  with  power  for  A.  with  con- 
sent of  trustees  to  fell  timber,  and  the  money  arising  to  be  invested  in 
lands,  &c.  to  same  uses,  &e.  A.  felled  timber  to  the  value  of  ,£3,000 
without  consent  of  trustees,  who  never  intermeddled,  and  A.  had  suf- 
fered some  of  the  houses  to  go  out  of  repair.  C.  by  bill  prayed  an 
account  and  injunction.  The  Master  of  the  Rolls  said,  that  the  tim- 
ber may  be  considered  under  2  denominations,  (to  wit)  such  as  was 
thriving,  and  not  fit  to  be  felled ;  and  such  as  was  unthriviug,  and  what 
a  prudent  man  and  a  good  husband  would  fell,  &c.  And  ordered  the 
Master  to  take  an  account,  &c.  and  the  value  of  the  former  which  was 
waste  and  therefore  belongs  to  the  plaintiff,  who  is  next  in  remainder 
of  the  inheritance,  is  to  go  to  the  plaintiff,  and  the  value  of  the  other  is 
to  be  laid  out  according  to  the  settlement,  &c.  But  as  to  repairs,  the 
court  never  interposes  in  case  of  permissive  waste  either  to  prohibit  or 

Mr.  Speed,  for  the  plaintiff. 

Mr.  C.  Hall,  for  the  tenant  for  life. 

The  Master  of  the  Rolls.  I  am  of  opinion  that  the  tenant  for  life  is  entitled 
to  have  the  benefit  of  the  sale  of  all  such  trees  felled  by  the  wind  as  he  woukl  be 
entitled  to  cut  himself,  and  to  ail  fair  and  proper  thinnings,  and  to  all  coppices  cut 
periodically  in  the  nature  of  crops. 

Tliere  must  be  an  inquiry  to  ascertain  what  part  of  the  fund  is  derived  from  tim- 
ber or  cuttings  within  that  description. 

See  Harrisons  Trusts,  28  Ch.  D.  220;  Stonebraker  v.  Zollickoffer,  52  Md.  154. 
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give  satisfaction,  as  it  does  in  case  of  wilful  waste ;  and  where  the 
court  having  jurisdiction  of  the  principal,  viz,  the  pi'ohibiting,  it  does 
in  consequence  give  relief  for  waste  done,  either  by  way  of  account  as 
for  timber  felled,  or  by  obliging  the  party  to  rebuild,  &c.  as  in  case  of 
houses,  &c.  and  mentioned  Lord  Barnard's  Case,  as  to  Raby  Castle, 
2  Vern.  But  as  to  the  repairs  it  was  objected,  that  the  plaintiff  here 
had  no  remedy  at  law,  by  reason  of  the  estate  for  life  to  the  trustees 
mean  between  plaintiff's  remainder  in  tail  and  defendant's  estate  for 
life,  and  that  therefore  equity  ought  to  interpose,  &c.  and  that  this  was 
a  point  of  consequence.  Sed  non  allocatur.  MS.  Rep.  Mich.  Vac. 
1733.^ 


PERROT  V.    PERROT. 

Chancery.     Before  Lord  Hardwicke,  C,     1744. 

{Reported  3  Atk.  94.] 

There  was  a  limitation  in  a  settlement  to  the  defendant  for  life,  to 
trustees  to  preserve  contingent  remainders,  to  his  first  and  every  other 
son  in  tail,  remainder  to  plaintiff  for  life,"^  with  remainder  to  his  first 
and  every  son  in  tail,  reversion  in  fee  to  the  defendant. 

The  first  tenant  for  life  ^  cuts  down  timber,  the  plaintiff,  who  is  the 
second  tenant  for  life,  brings  his  bill  for  an  injunction  to  stay  waste. 

Mr.  Attorney- General,  for  the  plaintiff,  showed  cause  why  the  in- 
junction for  restraining  the  defendant  from  committing  any  further 
waste  should  not  be  dissolved. 

It  was  insisted  by  Mr.  Solicitor- General,  for  the  defendant,  that  the 
timber  which  he  has  cut  down  are  decayed  trees,  and  will  be  the  worse 
for  standing,  and  that  it  is  of  service  to  the  public  that  they  should  be 
cut  down;  and  that  it  is  very  notorious  that  timber,  especially  oak, 
when  it  is  come  to  perfection,  decays  much  faster  in  the  next  twenty 
years  than  it  improves  in  goodness  the  twenty  years  immediately 
preceding. 

That  as  the  defendant  has  exercised  this  power  in  such  a  restrained 
manner,  and  confined  himself  merely  to  decayed  timber,  which  grows 
worse  every  day,  that  this  court  will  not  interpose,  especially  as  the 
plaintiff  is  not  entitled  to  come  into  this  court,  as  he  has  not  the  imme- 
diate remainder,  and  besides  has  no  remedy  at  law. 

Lord  Chancellor.  The  question  here  does  not  concern  the  interest 
of  the  public,  unless  it  had  been  in  the  case  of  the  king's  forests  and 
chases  ;  for  this  is  merely  a  private  interest  between  the  parties ;  and 
it  is  by  accident  that  no  action  at  law  can  be  maintained  against  the 

1  See  Powifs  V.  Blagrave,  4  De  G.  M.  &  G.  448. 

2  Remainder  to  trustees  to  preserve  contingent  remainders.  —  Rep. 
^  Before  he  had  any  son  born.  —  Rep. 
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defendant,  because  no  person  can  bring  it  but  who  has  the  immediate 
remainder. 

Consider,  too,  in  how  many  cases  this  court  lias  interposed  to  pre- 
vent waste.  ^ 

Suppose  here  the  trustees  to  preserve  contingent  remainders  had 
brought  a  bill  against  the  defendant  to  stay  waste  for  the  benefit  of  the 
contingent  remainders. 

I  am  of  opinion  they  might  have  supported  it,  but  here  it  is  the  sec- 
ond tenant  for  life  who  has  done  it,  and  though  he  has  no  rio-ht  to  the 
timber,  yet  if  the  defendant,  the  first  tenant  for  life,  should  die  without 
sons,  the  plamtiff  will  have  an  interest  in  the  mast  and  shade  of  the 
timber. 

The  case  of  Welbeck  Park,  which  has  been  mentioned,  was  a  very 
pai:ticular  one,  because  there,  by  the  accident  of  a  tempest,  the  timber 
was  thrown  down,  and  was  merely  the  act  of  God. 

But  this  is  not  the  present  case,  for  here  a  hare  tenant  for  life  takes 
upon  him  to  cut  down  timber,  and  it  is  not  pretended  that  tliey  are 
pollards  only  ;  and  though  the  defendant's  counsel  have  attempted  to 
make  a  distinction  between  cutting  down  young  timber  trees  that  are 
not  come  to  their  full  growth,  and  decayed  timber,  I  know  of  no  such 
distinction,  either  in  law  or  equity. 

Therefore,  upon  the  authority  of  those  cases,  which  have  been  very 
numerous  in  this  court,  of  interposing  to  stay  waste  in  the  tenant  for 
life,  where  no  action  can  be  maintained  against  him  at  law,  as  the 
plaintiff  has  not  the  immediate  remainder,  the  injunction  must  be  con- 
tinued till  the  hearing. 1 


FARRANT   v.   LOVEL. 
Chancery.     Before  Lord  Hardwicke.     1750. 

[Reported  3  Atk.  723.] 

A  BILL  was  brought  by  a  ground  landlord  to  stay  waste  in  an  under- 
lessee,  who  held  by  lease  from  the  original  lessee. '■^ 

Lord  Chancellor.  A  certificate  being  produced  of  the  waste,  I 
am  of  opinion  the  plaintiff  has  the  same  equity  as  in  other  ca^es  of 
injunctions. 

As  where  there  is  tenant  for  life,  remainder  for  life,  remainder  in 
fee,  yet  the  court,  on  a  bill  brought  by  remainder-man  in  fee,  to  stay 
waste   in   the  first   tenant  for   life,  will,  notwithstanding   the   inter- 

1    Williams  v.  Duke  of  Bolton,  3  P.  Wms.  268,  note  (1),  ace. 

'  It  appears  from  the  Register's  Book,  that  this  motion  was  made  by  Farrant, 
who  was  the  assignee  of  a  lease  granted  by  one  Atkinson,  to  whom  the  ground  rent 
had  been  constantly  paid.     Reg.  Lib.  A.  1750.  fol.  184. 
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mediate  estate  for  life,  upon  a  certificate  of  the  waste,  grant  an 
injunction.^ 

So,  where  a  mortgagee  in  fee  in  possession  conmuts  waste  by  cutting 
down  timber,  and  the  money  arising  by  the  sale  of  the  timber  is  not 
applied  in  sinking  the  interest  and  principal  of  his  mortgage,  the 
court,  on  a  bill  brought  by  the  mortgagor  to  stay  waste,  and  a  certifi- 
cate thereof,  will  grant  an  injunction. 

So,  likewise,  where  there  is  only  a  mortgage  for  a  term  of  years, 
and  the  mortgagor  commits  waste,  the  court,  on  a  bill  by  the  mort- 
gagee to  stay  waste,  will  grant  an  injunction,  for  they  will  not  suffer 
a  mortgagor  to  prejudice  the  incumbrance. 

For  these  reasons  his  Lordship  granted  an  injunction  to  stay  waste. 


GENT  V.    HARRISON. 

Chancery.     1859. 
[Reported  H.  R.  V.  Johns.  517.] 

George  Gent,  by  his  will  dated  the  8th  of  July,  1808,  devised  cer- 
tain real  estate  to  the  use  of  George  William  Gent  for  life,  with 
remainder  to  trustees  to  preserve,  with  remainder  to  his  first  and 
other  sons  in  tail  male,  with  remainder  to  John  Gould  Gent  for  life, 
with  remainder  to  the  said  trustees  to  preserve,  with  remainder  to  his 
first  and  other  sons  in  tail  male,  with  remainder  to  John  Gent  for  life, 
with  remainder  to  the  said  trustees  to  preserve,  with  remainder  to  his 
first  and  other  sons  in  tail  male,  with  remainder  to  the  plaintiff  George 
Gent  for  his  life  without  impeachment  of  waste,  with  remainder  to  the 
said  trustees  to  preserve,  with  remainder  to  his  first  and  other  sons  in 
tail  male,  with  remainder  to  William  Gent  in  fee. 

By  certain  codicils  the  testator  revoked  the  ultimate  devise  in  fee, 

1  "There  are  numerous  cases  in  chancery,  as  Lord  Hardwicke  has  frequently  ob- 
served, in  which  the  court  has  interposed  to  stay  waste  by  the  tenant  where  no  action 
can  be  maintained  against  heirs  at  law.  Thus,  where  there  is  a  lessee  for  life, 
remainder  for  life,  remainder  in  fee,  the  mesne  remainder-man  cannot  bring  waste, 
nor  the  remainder-man  in  fee  ;  but  chancery  will  interpose  and  stay  tiie  waste.  .  .  . 
Chancery  goes  greater  lengths  than  the  courts  of  law  in  staying  waste.  It  is  a 
wholesome  jurisdiction,  to  be  liberally  exercised  in  the  prevention  of  irreparable 
injury,  and  depends  on  much  latitude  of  discretion  in  the  court."  Kent,  C,  in 
Kane  v.  Vanderburgh,  1  Johns,  ch.  11,  12. 

"  And  one  Lutterel's  case  was  cited  in  my  Lord  Bridgman's  time,  where  a  bill  was 
exhibited  on  behalf  of  an  infant  in  ventre  sa  mere  to  stay  waste,  and  an  injunction 
granted  upon  it."     Hah  v.  Hale,  Prec.  ch.  50. 

An  executory  devisee  may  obtain  an  injunction  to  stay  waste.  Robinson  v.  Litton, 
3  Atk.  209.  So  may  a  contingent  remainder-man  in  general.  University  v.  Tucker, 
31  W.  Va.  621. 

A  tenant  for  life,  liable  for  waste,  having  sold  the  timber,  cannot  prevent  the 
purchaser  cutting  it.      Wentworth  v.  Turner,  3  Ves.  3. 
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aud  declared  that  the  remainder  of  his  real  estates  should  go  as  the 
law  might  direct. 

The  testator  died  iu  1838,  and  George  William  Gent  entered  aud 
continued  in  possession  of  the  devised  estate  until  the  17th  of  March, 

1855,  when  he  died,  without  having  had  any  issue  male.  John  Gould 
Gent  then  entered,  and  continued  in  possession  until  the  26th  of  IMay, 

1856,  when  he  died,  without  having  had  any  issue  male.  John  Gent 
had  previously  died  without  having  had  any  issue  male.  The  plaintiff 
then  entered,  and  had  since  continued  in  possession,  and  had  never 
had  any  issue  male.  The  bill  alleged  that  the  plaintiff  had  been  unable 
to  discover  the  testator's  heir.  In  the  year  1820  George  William 
Gent  cut  a  quantity  of  timber,  and  invested  the  greater  part  of  the 
proceeds  of  the  sale  of  it  in  the  names  of  the  trustees  to  preserve ; 
and  this  fund  consisted,  at  the  date  of  the  bill,  of  a  debenture  for 
£5,000  o-f  the  North  Western  Railway  Company.  The  rest  of  the 
proceeds,  amounting  to  £739  14s,  Gd.,  were  retained  by  the  said  George 
WMlliam  Gent. 

The  trustees  paid  the  income  of  the  fund  so  invested  to  George 
William  Gent,  John  Gould  Gent,  and  the  plaintiff,  during  their  suc- 
cessive occupations. 

In  1848  George  William  Gent  cut  other  timber,  which  he  sold;  and 
it  was  agreed  that  the  amount  so  received  and  appropriated  should  be 
taken  to  be  £1,000,  and  the  date  of  receipt  Midsummer,  1854. 

In  1856,  John  Gould  Gent  cut  and  sold  other  timber,  and  received 
the  proceeds ;  and  it  was  agreed  that  the  amount  should  be  taken  to 
be  £900,  received  on  the  2d  of  January,  1856. 

The  said  sums  of  £1,000  and  £900  were  paid  by  the  executors  of 
George  William  Gent  and  John  Gould  Gent  respectively  to  the  trustee 
who  held  the  other  fund. 

The  plaintiff,  by  his  bill,  claimed  to  have  all  the  capital  which  had 
arisen  from  the  sales  of  timber,  and  to  be  paid  by  the  executors  of 
George  William  Gent  and  John  Gould  Gent  the  amounts  received  by 
their  respective  testators  as  income  of  the  fund  in  which  the  proceeds 
of  the  timber  were  invested.  There  was  some  conflict  of  evidence  as 
to  whether  the  timber  was  properly  or  improperly  cut. 

3fr.  Rolt,  Q.  C. ,  3fr.  Shapter,  Q.  C,  and  Mr.  Busk,  for  the  plaintiff. 

3Ir.  WillcocJc,  Q.  C,  for  the  representatives  of  George  William 
Gent. 

Mr.  Speed,  for  the  representative  of  John  Gould  Gent. 

Mr.  Chapman,  for  the  trustee. 

Vice-Chancellor  Sir  W.  Page  Wood.  The  plaintiff  would  be  put 
in  very  considerable  difficulty  if  this  were  treated  otherwise  than  as  a 
propfer  cutting,  followed  by  the  investment  of  the  proceeds  for  the 
purposes  of  the  trust.  The  authorities  seem  to  go  to  the  full  extent, 
that,  where  timber  is  properly  cut  for  the  benefit  of  the  estate  (as  the 
Vice-Chancellor  of  England  says  in  the  case  of  Waldo  v.  Waldo 
[12  Sim.  107]),  either  by  the  act  of  the  court,  or  out  of  court   by 
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the  act  of  trustees,  which  the  court  has  adopted,  there  it  is  treated 
as  so  much  of  the  estate.  Thus,  in  a  much  earlier  case,  Mildmay  v. 
Mildmay  [4  B.  C.  C.  76],  before  Lord  Thurlow,  the  court  preferred  not 
treating  the  proceeds  as  money,  because  that  would  change  the  char- 
acter of  the  fund,  but  directed  them  to  be  invested  in  land,  the  effect 
being,  that  the  tenant  for  life,  although  impeachable  for  waste,  would 
obtain  the  benefit  of  the  money  when  so  invested.  Therefore,  where 
the  timber  is  properly  cut,  the  purchase-money  of  the  timber  follows 
the  land,  and  the  tenant  for  life,  although  impeachable  for  waste, 
receives  the  income  during  his  life ;  and  when  you  reach  ths  first 
tenant  for  life  unimpeachable  for  waste,  as  in  the  case  of  PhiUips  v. 
Barlow  [14  Sim.  263],  he  takes  the  capital.  There  would  therefore 
be  no  difficulty  if  the  plaintiff  in  this  case  had  treated  the  timber  as 
having  been  properly  cut,  and  the  fund  as  being  his  from  the  date 
of  his  coming  into  possession  of  the  estate;  but  he  seeks  the  past 
interest  on  this  ground  (and  it  is  only  on  this  ground  that  he  can  seek 
it),  that  when  the  tenant  for  life,  by  his  own  wrong,  creates  the  fund, 
as  in  The  Duke  of  Leeds  v.  Lord  Amherst  [2  Ph.  117],  and  some  other 
cases,  the  tenant  for  life  shall  not  be  allowed  to  avail  himself  of  his 
own  wrong,  and  to  receive  the  interest  from  a  fund  which  would  never 
have  existed  but  for  his  own  wrongful  act.  But  the  cases  which  were 
cited  have  been  cases  of  equitable  waste,  where,  the  whole  matter  hav- 
ing to  be  administered  in  equity,  the  legal  right  which  might  spring 
from  such  a  wrongful  act  could  never  have  arisen.  In  the  case  of 
legal  waste,  you  have  only  to  consider  the  legal  consequences  of  the 
wrongful  act  as  to  which  trover  may  be  brought.  There  is  no  account 
asked  for  in  this  bill,  for  the  whole  amount  is  ascertained  and  settled, 
which  was  one  of  the  points  that  arose  in  the  last  cited  case  of  Hony  v. 
Hony  [1  S.  &  S.  568].  No  account  is  asked  of  what  timber  has  been 
cut,  what  it  has  been  sold  for,  and  the  like.  No  account  has  been 
rendered,  but  the  tenant  for  life,  who  has  now  come  into  possession 
unimpeachable  for  waste,  comes  into  court  with  this  simple  case.  He 
says :  "I  find  the  exact  value  of  the  timber  cut ;  I  ask  for  that  value ; 
1  ask  to  have  it  paid  to  me ;  I  ask  to  have  the  back  interest  paid  on 
that ;  I  do  not  ask  for  anything  else :  and  I,  being  legal  tenant  for 
life  unimpeachable  for  waste,  say,  this  is  my  mone3\"  In  that  state 
of  things,  if  he  has  any  right  at  all,  it  is  plainly  a  legal  right,  treating 
the  original  act  as  a  wrong.  There  is  nothing  which  the  Court  of 
Chancery  is  called  upon  to  do  ;  and,  therefore,  he  should  be  left  to 
his  remedy  at  law.  But  who  may  have  the  legal  right,  is,  I  think, 
a  matter  of  great  doubt.  I  am  by  no  means  satisfied  at  present,  that, 
when  the  timber  was  cut,  assuming  the  cutting  to  have  been  a  wrong- 
ful act  from  the  first  moment,  it  did  not  belong  to  the  first  person 
having  an  estate  of  inheritance.  The  limitations  are  to  the  tenants 
for  life,  with  contingent  remainders  to  their  issue,  and  then  a  re- 
mainder to  the  tenant  for  life  unimpeachable  for  waste,  and  re- 
mainders in  tail  to  his  issue.     All  the  authorities  are  uniform  in  this 
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respect,  that,  where  there  has  been  an  improper  fall  of  timber  on  the 
estate  by  a  person  having  a  limited  interest,  the  first  owner  of  the 
inheritance  is  the  person  who  has  a  right  to  bring  trover,  passino-  over 
all  the  intermediate  estates.  It  certainly  does  not  appear  that  there 
was,  in  any  of  these  cases,  an  intervening  tenant  for  life  unimpeacha- 
ble ;  but  there  were  contingent  remainders,  that  might  come  into  esse 
and  defeat  the  estate  of  inheritance  vested  in  the  heir  or  the  person 
taking  in  remainder,  as  the  case  might  be.  The  reason  of  the  thing 
was  this:  that  there  must  be  the  property  in  somebody  when  the 
wrongful  act  is  done.  The  court  will  not  allow  the  tenant  impeachable 
for  waste  to  avail  himself  of  his  own  wrong;  and  the  law  therefore 
vests  the  timber  wrongfully  cut  in  the  person  having  the  first  legal 
estate  of  inheritance.  The  answer  made  by  Mr.  Rolt  is,  "  that  the 
tenant  for  life,  although  in  remainder,  if  he  is  unimpeachable  for 
waste,  as  in  Lewis  Bowles^  Case,  has  not  merely  an  immunity  from 
liability  for  waste,  but  the  actual  property  in  the  timber.  But  how 
has  he  the  property?  The  doctrine  laid  down  in  the  7th  resolution  in 
Lewis  Bowles'  Case  is  this :  The  clause  without  impeachment  of  waste 
gives  a  power  to  the  lessee  which  will  produce  an  interest  in  him,  if  he 
executes  his  power  during  the  pendency  of  his  estate.  That  is  to  say, 
if  he  ever  comes  into  possession  of  the  estate,  and  ever  exercises  his 
power  of  cutting  the  timber  thereupon,  the  timber  belongs  to  him; 
and  the  reason  of  its  belonging  to  him,  which  is  fully  argued  out,  is 
this  :  It  is  said,  if  it  had  been  without  impeachment  of  waste  by  any 
writ  of  waste,  then,  by  old  authority,  the  action  only  would  be  dis- 
charged, and  the  lessor,  after  the  fall  of  the  timber,  might  neverthe- 
less seize  it ;  but  when  it  is  without  impeachment  of  waste  altogether, 
then  the  effect  is,  that  the  tenant  for  life  cannot  be  interfered  with  in 
any  manner  in  respect  of  that  waste  ;  and  as  soon,  therefore,  as  he 
has  exercised  his  power  thereupon,  the  timber  at  once  becomes  his 
own  property.  But  how  does  that  prove,  that,  when  the  trees  are 
felled  by  the  wrongful  act  of  some  one  preceding  him,  before  his 
property  has  arisen  thereupon,  the  property  is  in  him  ?  To  say  the 
least,  that  is  a  doubtful  proposition ;  and  that  point  I  am  asked  to 
decide,  not  having  the  heir  before  me.  The  question  is,  whether  such 
a  point  as  that  ought  to  be  decided  without  the  presence  of  the  heir, 
and  against  the  heir.  I  think  the  answer  is  plain,  that,  without  hear- 
ing the  heir  upon  it,  I  can  come  to  no  such  conclusion.  And  further 
than  that  I  see  no  reason  to  go.  There  seems  to  be  considerable 
reason  for  a  contention  by  the  heir  that  his  position  is  just  the  same 
in  respect  of  a  person  having  a  possible  power,  which  may  arise  if  ever 
his  estate  arises,  as  it  is  in  respect  of  the  contingent  interests  of  un- 
born issue,  in  favor  of  whom  the  law  does  not  interfere  to  prevent  the 
heir's  right  accruing  at  once,  so  as  to  enable  him  to  bring  trover  imme- 
diately after  the  timber  is  cut.  But  there  are  further  difficulties  in  the 
plaintiff's  way,  if  he  chooses  to  treat  this  as  a  tort.  In  the  first  place, 
of  course  the  tort  arose  when  the  act  was  committed  ;  and,  if  the  plaiu- 
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tiff  had  a  remedy  by  an  action  of  trover,  I  apprehend  the  action  should 
have  been  brought  some  twenty  years  ago,  when  the  act  took  place.^ 
That  is  the  first  difficulty.     But,  secondly,  suppose  the  plaintiff  has 
any  right  of  action  now  of  any  kind,  his  remedy  is  clearly  at  law. 
He  is  the  legal  owner,  and  if  he  chooses  to  proceed  at  law  by  an  action 
of  trover,  there  is  his  remedy.     In  what  respect  does  he  want  the  aid 
of  this  court?     He  asks  for  no  injunction;  he  asks  for  no  account; 
he  asks  nothing  which  he  has  not  got  at  law.     Why  should  he  come 
here  to  insist  on  his  right?     It  is  put  in  this  way :  It  is  said,  a  person 
commits  a  wrong,  and  hands  over  the  fund  which  has  resulted  as  the 
produce  of  his  wrong  to  another,  and  says,   "Take  care  of  that;  I 
have  injured  somebody  or  other,  and  I  ask  you  to  hold  the  proceeds 
for  anybody  who  may  be  interested  in  them."     I  apprehend,   even 
supposing  the  form  of  action  might  be  varied,  and  that  it  might  be  an 
action  for  money  had  and  received  to  plaintiff's  use,  the  remedy  would 
still  be  at  law.     It  is  not  for  me  to  determine  the  question,  whether  it 
should  be  an  action  of  trover,  or  an  action  for  money  had  and  received. 
Still,  taking  it  either  way,  what  does  the  plaintiff  come  here  for?     In 
truth,  it  is  only  by  treating  the  cutting  as  riglitful,  as  an  act  which  the 
court  would  recognize,  that  the  plaintiff  can  have  any  ground  for  com- 
ing to  this  court.     On  that  view,  considering  that  the  trustees  were 
applied  to  in  the  first  instance,  there  might  be  ground  for  directing 
an  inquiry  whether  this  cutting  ought  to  be  regarded  as  an  act  of 
the  trustees,  which  the  court  would  recognize,  as  it  did  in  Waldo  v. 
Waldo.     If  that  were  so,  the  plaintiff  would  be  entitled  to  the  whole 
of   the  money,  produced;    but   he  would  be  clearly  wrong  in  asking 
for  the  intermediate  interest.     If,  on  the  other  hand,  he  says  :   "  You, 
the  trustee,  having  received  this  sum  of  money  as  the  proceeds  of 
a  wrongful  act,  ought  to  have  held  it  for  all  the  persons  interested ; 
you  should  not  have  paid  any  income  to  the  wrongdoer  himself,  but 
you  should   have  held   it   for   me,"  —  that  contention  entirely  fails, 
because,  if  the  act  was  wrongful,  the  remedy  is  at  law,  and  not  here. 
If  he  chooses  to  treat  the  timber  as  rightfully  cut,  then  the  tenant  for 
life  was  entitled  to  interest,  and  all  the  plaintiff  can  get  is  the  princi- 
pal, his  title  to  which  does  not  seem  to  be  disputed.    What  seems  right 
for  me  to  do  is  this,  —  either  to  dismiss  the  bill   altogether,  if  the 
plaintiff  insists  on  treating  the  cuttings  as  wrongful    acts  from   the 
commencement,  in  which  case    I  ought  to  dismiss  it  with  costs ;  or 
else,  if  the  plaintiff  is  content  to  treat  the  cuttings  as  rightful,  then 
to  make  a  decree  for  the  payment  to  him  of  the  capital  derived  from 
the  proceeds  of  that  timber.     But  I  cannot  do  this  unless  the  plaintiff 
waives  any  inquiry  as  to  whether  the  cutting  was  rightful  or  not. 

Mr.  Rolt  having  consented  to  waive  any  inquiry,  and  to  treat  the 
timber  as  rightfully  cut,  the  minutes  of  decree  were  as  follows :  — 

1  When,  after  legal  waste  has  been  committed,  time  has  run  so  as  to  bar  the  legal 
remedy,  the  remedy  in  equity  is  also  barred.  Higginbotham  v.  Hawkina,  L.  R.  7  Ch. 
676.  — Ed. 
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Dismiss  the  bill,  with  costs,  as  against  the  representatives  of  Geor-e 
William  Gent  and  John  Gould  Gent;  and,  the  plaintiff  not  askincr  any 
inquiry  whether  any  of  the  timber  was  wrongfully  cut,  the  funds  in  the 
hands  of  the  trustee  to  be  transferred  to  the  plaintiff;  the  trustee's 
costs  to  come  out  of  the  fund.^ 


C.   Equitable  Waste. 

VANE  V.  LORD   BARNARD. 
Chancery.     Before  Lord  Cowper,  C.     1717. 

{Reported  2  Veni.  738.] 

The  defendant  on  the  marriage  of  the  plaintiff  his  eldest  son  with 
the  daughter  of  Morgan  Randyll,  and  £10,000  portion,  settled  (inter 
aha)  Raby  Castle  on  himself  for  life,  without  impeachment  of  waste, 
remainder  to  his  son  for  life,  and  to  his  first  and  other  sons  in  tail 
male. 

The  defendant  the  Lord  Barnard  having  taken  some  displeasure 
against  his  son,  got  two  hundred  workmen  together,  and  of  a  sudden, 
in  a  few  days,  stript  the  castle  of  the  lead,  iron,  glass-doors,  and 
boards,  &c.,  to  the  value  of  £3,000. 

The  court  upon  filing  the  bill,  granted  an  injunction  to  stay  com- 
mitting of  waste,  in  pulling  down  the  castle ;  and  now,  upon  the  hear- 
ing of  the  cause,  decreed,  not  only  the  injunction  to  continue,  but  that 
the  castle  should  be  repaired,  and  put  into  the  same  condition  it  was 
in,  in  August  1714,  and  for  that  purpose  a  commission  was  to  issue  to 
ascertain  what  ought  to  be  repaired,  and  a  Master  to  see  it  done  at  the 
expense  and  charge  of  the  defendant  the  Lord  Barnard  ;  and  decreed 
the  plaintiff  his  costs. '^ 

1  "  The  only  point  remaining  is,  whether  this  tenant  for  life,  not  being  tenant  with- 
out impeachment  of  waste,  has  any  property  in  the  underwood  cut,  before  his  estate 
comes  into  possession.  It  is  riglitly  assimilated  to  the  case  of  tenant  for  life  without 
impeachment  of  waste,  supposing  it  only  to  relate  to  timber  and  not  to  underwood. 
Upon  that  it  is  clear,  that  tenant  for  life,  without  impeachment  of  waste  cannot  main- 
tain trover.  That  was  decided  in  the  Court  of  King's  Bench  a  few  years  ago  upon  a 
case  reserved  at  the  assizes  upon  the  Home  Circuit,  and  I  think  in  Kent,  which,  I 
suppose,  is  not  in  print,  or  it  would  have  been  found  by  the  counsel.  There  it  was 
determined,  that  notwithstanding  an  estate  for  life  without  impeachment  of  waste  in 
being,  yet  timber  falling  or  cut  vested  immediately  in  the  owner  of  the  inheritance  ; 
for  tenant  for  life  without  impeachment  of  waste  has  no  rigjit  to  tlie  timber  cut 
before  his  possession."     Per  Duller,  J.,  in  Pigot  v.  Bullock,  1  Ves.  Jr.  479,  483,  484. 

See  Baker  v.  Sebright,  13  Ch.  D.  179. 

As  to  the  disposition  of  the  proceeds  of  timber  lawfully  cut.  under  a  settlement 
with  contingent  estates,  see  Lnshmgton  v.  BoJdero,  15  Beav.  1,  and  the  Reporter's  note. 

2  "A  tenant  for  life,  without  impeachment  of  waste,  is  clearly  not  compellable  to 
cut  timber,  in  such  way,  as  a  tenant  in  fee  would  think  most  advantageous,  but  is 
entitled  to  cut  down  anything  that  is  timber.     This  motion  requires  an  affidavit. 
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ANONYMOUS. 

[Reported  2  Eg.  Cos.  Ab.  757.] 

A  WOMAN  tenant  in  tail,  after  possibility  of  issue  extinct,  was  re- 
strained from  committing  waste  in  pulling  down  houses  or  in  cutting 

pledsfing  deponent,  that  the  trees  about  to  be  cut  are  not  fit  for  timber.  It  is  settled, 
thatli  tree,  which  a  tenant  in  fee,  acting  in  a  husband-like  manner,  would  not  cut, 
may  be  cut  by  a  tenant  for  life,  unimpeachable  of  waste,  provided  that  it  is  fit  for 
tlie  purpose  of  timber.  A  tenant  for  life  unimpeachable  of  waste  might  cut  down  all 
these  trees,  without  question,  at  law  ;  and  to  subject  him,  in  this  Court,  to  the  rules 
which  a  tenant  in  fee  might  observe,  for  the  purpose  of  husband-like  cultivation, 
would  deprive  him  of  almost  all  his  legal  rights."  Loud  Eluon,  C,  in  Smuthe  v. 
Smi^the,  2  Swanst.  251. 

"  The  doctrine  of  the  Court  is  extremely  well  settled.  If  the  object  in  planting 
timber,  or  in  leaving  timber  standing,  is  ornament,  whether  that  object  is  effected, 
whether  tlie  effect  is  "truly  ornamental,  or  the  most  absurd  exhibition  that  ever  was 
produced,  this  Court  will  protect  that  timber;  and  tlie  protection  is  not  confined  to 
trees  planted,  or  left  standing  as  ornamental  to  a  house  or  park :  nor  does  it  depend 
on  the  distance  from  the  mansion  ;  •  .  •  The  fact  to  be  determined,  is  that  it  was 
planted  for  ornament,  or  if  not  originally  planted  for  ornament,  was,  as  we  express 
it,  left  standing  for  ornament  by  some  person  iiaving  an  absolute  power  of  dis- 
position. If  such  a  proprietor  had  even  the  bad  taste  to  plant  or  leave  standing, 
a  couple  of  yew  trees  cut  in  the  shape  of  peacocks  on  tlie  roadside,  I  do  not  shrink 
from  what  I  laid  down  in  The  Marquis  of  Dmcnshire  v.  Lady  Sandi/s  (6  Ves.  107),  that 
they  must  be  protected  until  some  person,  having  the  same  absolute  power  of  dis- 
position with  more  correct  taste,  comes  into  possession  ;  .  .  .  But  I  do  not  agree, 
that  a  mere  tenant  for  life,  coming  into  possession,  can  vary  the  estate.  That  could 
be  done  only  by  some  person  having  the  absolute  dominion  over  it."  Lord  El- 
don,  C,  in  Wombwell  v.  Belasyse,  6  Ves.  110  a,  note. 

"At  law  a  tenant  for  life  without  impeachment  of  waste  has  the  absolute  power 
and  dominion  over  the  timber  upon  the  estate,  but  this  Court  controls  him  in  the 
exercise  of  that  power,  and  it  does  so,  as  I  appreliend,  upon  this  ground,  that  it  will 
not  permit  any  unconscientious  use  to  be  made  of  a  legal  power.  It  regards  such 
an  unconscientious  use  of  the  legal  power  as  an  abuse,  and  not  as  a  use  of  it.  When, 
therefore,  the  Court  is  called  upon  to  interfere  in  cases  of  this  description,  it  is  bound, 
I  think,  in  the  first  place,  to  consider  whether  there  are  any  special  circumstances  to 
affejt  the  conscience  of  the  tenant  for  life,  for  in  the  absence  of  special  circumstances 
it  cannot  be  unconscientious  in  him  to  avail  himself  of  the  power  which  the  testator 
has  vested  in  him.  We  have  then  to  consider  what  are  the  special  circumstances 
which  the  Court  will  regard  as  affecting  tlie  conscience  of  a  tenant  for  life,  and  I 
apprehend  that  what  is  particularly  to  be  regarded  is  the  intention  of  the  settlor  or 
devisor.  If  by  his  disposition  or  by  his  acts  he  has  indicated  an  intention  that  there 
should  be  a  continuous  enjoyment  in  succession  of  that  which  he  has  himself  enjoyed, 
in  the  state  in  which  he  has  himself  enjoyed  it,  it  must  surely  be  against  conscience 
that  a  tenant  for  life,  claiming  under  his  disposition  should  by  the  exercise  of  a  legal 
power,  defeat  that  intention."  Turner,  L.  J.,  in  Micklethwait  v.  Micklethwait,  1  De 
G.  &  J.  504,  524.     Approved  by  Jessel,  M.  R.,  in  Baker  v.  Sebright,  13  Ch.  D.  179. 

In  Obrien  v.  Obrien,  Ambl.  107,  Lord  Hardwicke,  C,  granted  an  injunction 
against  the  assignee  of  a  tenant  for  life  without  impeachment  of  waste,  restraining 
him  from  cutting  not  only  timber  but  any  other  trees  growing  for  ornament  or  for 
the  slielter  of  the  mansion  house. 

In  Rolt  V.  Lord  Somercille,  2  Eq.  Cas.  Ab.  759,  a  tenant  for  life  without  impeach- 
ment of  waste,  pulled  down  houses,  took  up  lead  water  pipes,  and  cut  down  orna- 
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down  trees  which  stood  in  defence  of  the  house,  and  fruit  trees  in  the 
garden  ;  but  for  some  turrets  of  trees  which  st^od  a  land's  lcn.^?h  or 
two  rou,  the  house  the  court  would  grant  no  injuncti"  be  ^  f  she 
had  by  law  power  to  conamit  waste;   and  yet  notwithstancUr  sbe 
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CHAPTER   VIII. 
BORDER  TREES. 

Dig.  47,  7,  6,  2.  If  a  tree  has  extended  its  roots  into  the  land  of  a 
neighbor,  the  neighbor  cannot  cut  them  off,  but  he  can  bring  suit  to 
have  it  declared  that  there  is  no  right  to  have  it  projecting  like  a  beam 
or  tile.  If  a  tree  is  nourished  by  roots  in  a  neighbor's  land,  yet  it 
belongs  to  him  in  whose  land  it  had  its  origin. 

Inst.  2,  1,  31.  If  Titius  put  another's  plant  into  his  own  ground,  it 
will  belong  to  him  ;  and  conversely  if  Titius  puts  his  plant  into  Msevms's 
ground,  it  will  be  Msevius's  plant,  provided  only  that  in  each  case  it 
has  struck  root ;  but  before  it  has  struck  root  it  continues  his  whose  it 
was.  But  to  such  a  degree  is  the  property  in  a  plant  changed  from  the 
time  of  its  striking  root,  that  if  a  neighbor's  tree  encroach  on  the  ground 
of  Titius  so  as  to  strike  its  roots  into  his  land,  we  say  that  the  tree 
belongs  to  Titius  ;  for  reason  does  not  allow  a  tree  to  be  considered  as 
belonging  to  an}^  one  but  him  in  whose  land  it  has  struck  root :  and 
therefore  a  tree  placed  near  a  boundary,  if  it  strike  root  in  the  neighbor's 
land,  becomes  common  property.^ 
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King's  Bench.     1620. 

[Reported  2  Boll.  R.  141.] 

Trespass  quare  clausttm  /regit  et  asportavit  his  boards.  The  de- 
fendant justifies  because  that  there  was  a  great  tree  which  grew  between 
the  closes  of  the  plaintiff  and  of  the  defendant,  and  that  part  of  the 
roots  of  this  tree  extended  into  the  close  of  the  defendant,  and  that  the 
tree  was  nourished  by  the  soil,  and  that  the  plaintiff  cut  down  the  tree 
and  carried  it  away  into  his  own  close,  and  sawed  it  into  boards,  and 
the  defendant  entered  and  took  some  of  the  boards  and  carried  them 
away,  provt  ei  bene  licidt,  and  on  this  the  plaintiff  demurred. 

Harris.     The  plea  is  not  good,  for  although  some  of  the  roots  of  the 

1  Bracton  (lib.  2,  c.  2,  §  6,  fol.  10),  after  giving  the  substance  of  the  passage  from  the 
Institutes,  adds,  "  Nor  can  the  neighbor  cut  off  the  roots.  And  this  is  true,  if  my  tree 
has  struck  root  in  a  neighbor's  land,  without  which  roots  it  cannot  live,  because  it 
ought  to  be  common  ;  but  if  it  can  live  well  enough  without  those  roots,  it  will  not  be 
common." 
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tree  are  in  the  defendant's  soil,  yet  tlie  body  of  the  main  part  of  the 
tree  being  in  the  plaintiffs  soil,  therefore  all  the  rest  of  the  tree 
belongs  to  him  also,  and  so  Bracton  holds  ;  but  if  the  plaintiff  had 
planted  a  tree  in  the  soil  of  the  defendant,  then  it  will  be  otherwise 
quod  Curia  concessit.  But  Montagu,  Chief  Justice,  said  the  plain- 
tiff cannot  limit  the  roots  of  the  tree,  how  far  they  shall  grow  and  ^o  • 
vide  '1  Edw.  IV.  23.^  *=    ' 


ANONYMOUS. 

King's  Bench.     1622. 

[RejJortcd  2  Roll.  R.  255.] 

If  a  tree  grows  in  a  hedge  which  divides  the  land  of  A.  and  B.,  and 
by  the  roots  takes  nourishment  in  the  land  of  A.  and  also  of  B.,  they 
are  tenants  in  common  of  this  tree ;  and  so  it  was  adjudged. 


WATERMAN   v.    SOPER. 

Nisi  Prids.     1G98. 

[Reported  1  Ld.  FMym.  737.] 

It  was  ruled  by  Holt,  Chief  Justice,  at  Lent  assizes  at  Winchester, 
upon  a  trial  at  Nisi  Prius  1G97-8:  1.  That  if  A.  plants  a  tree  upon 
the  extremest  limits  of  his  land,  and  the  tree  growing  extend  its  root 
into  the  land  of  B.  next  adjoining,  A.  and  B.  are  tenants  in  common  of 
this  tree.  But  if  all  the  root  grows  into  the  land  of  A.,  though  the 
boughs  overshadow  the  land  of  B.,  yet  the  branches  follow  the""  root, 
and  the  property  of  the  whole  is  in  A.  2.  Two  tenants  in  common  of 
a  tree,  and  one  cuts  the  whole  tree  ;  though  the  other  cannot  have  an 
action  for  the  tree,  yet  he  ma}-  have  an  action  for  the  special  damage 
by  this  cutting ;  as  where  one  tenant  in  common  destroys  the  whole 
flight  of  pigeons. 


HOLDER  V.   COATES. 
Nisi  Prius.     1827. 

[Reported  1  Moo.  d:  M.  112.] 
Trespass  for  cutting  a  tree  of  the  plaintiff. 

The  plaintiff's  land,  and  that  of  the  defendant,  adjoined  each  other, 
the  plaintiff's  land  being  rather  the  higher,  and  the  separation  between 

1  See  s.  c.  2  Roll.  K.  207. 
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the  two  being  by  a  hedge  belonghig  to  the  plaintiff,  and  standing 
:-t  the  extremity  of  his  ground,  on  the  banlv  or  dechvity  descending  to 
that  of  the  defendant.  The  trunk  of  the  tree  stood  iu  the  defendant's 
haul,  but  some  of  the  lateral  or  spur  roots  grew  into  the  land  of  both 
parties ;  and  evidence  was  given  on  the  part  of  the  plaintiff  to  show 
that  there  was  no  tap  root,  and  that  all  the  principal  roots,  from  which 
the  tree  derived  its  main  nourishment,  were  those  which  grew  into  the 
plaintiM's  land.  The  defendant,  on  the  other  hand,  gave  evidence  that 
there  was  a  tap  root,  growing  entirely  in  his  land,  and  that  the  spur 
roots  grew  alike  in  the  lands  of  both  parties. 

On  the  part  of  the  defendant  it  was  contended  that,  upon  the  evi- 
dence, the  tree  must  be  taken  as  belonging  entirely  to  his  land ;  but 
that,  at  all  events,  it  derived  part  of  its  nourishment  from  his  land,  and 
that  the  plaintiff  and  d*^fendant  in  that  case  would  be  tenants  in  com- 
mon of  the  tree,  according  to  the  rule  in  the  case  of  Waterman  v. 
Soper,  1  Lord  Raym.  737  ;  and  in  that  case  the  action  of  trespass 
could  not  be  supported. 

LiTTLEDALE,  J.  There  is  another  case  on  that  subject  (blasters  v. 
J'oUie,  2  Roll.  Rep.  141),  in  which  it  was  considered  that,  if  a  tree 
grows  in  A.'s  close,  though  the  roots  grow  in  B.'s,  3'et  the  bod}'  of  the 
tree  being  in  A.'s  soil,  tlie  tree  belongs  to  him.  I  remember,  when  I 
read  those  cases,  I  vvas  of  opinion  that  the  doctrine  in  the  case  of  3Ias- 
ters  V.  Pullie  was  preferable  to  that  in  Watennan  v.  Sojyer ;  and  I 
still  think  so.  However,  if  the  question  becomes  material,  I  will  give 
you  leave,  on  the  authorit}'  of  that  case,  to  move  to  enter  a  nonsuit. 

His  lordship,  in  summing  up  to  the  jury,  said,  that  with  respect  to 
any  question  which  had  been  raised  as  to  the  proportion  of  nourishment 
derived  by  the  tree  from  the  soil  of  the  plaintiff  and  defendant,  he  did 
not  see  on  what  grounds  the  jury  could  find  for  either  party ;  but  that 
the  safest  criterion  for  them  would  be,  to  consider  whether,  from  the 
evidence  given  as  to  the  situation  of  the  trunk  of  the  tree  above  the 
soil,  and  of  the  roots  within  it,  the}'  could  ascertain  where  the  tree  was 
first  sown  or  planted ;  if  they  thought  it  was  first  set  in  the  land  of  the 
plaintiff,  they  would  find  a  verdict  for  him  ;  for  the  defendant,  if  the 
tree  had  originally  been  set  in  his.  If  they  could  form  no  opinion  on 
this  subject,  he  would  afterwards  give  them  his  direction  on  the  ques- 
tions which  they  would  then  have  to  consider. 

The  jury  saying  that  they  could  not  tell  in  whose  ground  the  tree 
first  grew,  a  verdict  for  the  defendant  was  taken  by  consent,  on  terms 
agreed  on  between  the  parties. 

BusselL  Serjt.,  and  Whitcombe  for  the  plaintiff. 

Campbell  and  Ludlow,  Serjt.,  for  the  defendant. 
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Supreme  Court  of  Errors  of  Connecticut.     1836. 

[Reported  11  Con7i.  177.] 

This  was  an  action  of  trespass  q?uire  claiisnm  frerjit,  allo<rin^.  that 
the  defendant,  on  the  IDth  of  October,  1835,  entered  upon  iheplain- 
tiffs  land,  described  in  the  declaration,  and  gathered,  carried  away 
and  converted  to  his  own  use  a  great  number,  viz.  twentj-  bushels,  of 
the  plaintiif's  pears,  growing  and  being  upon  a  certain  pear-tree  of  the 
plaintiff  standing  upon  the  land  described.  On  the  trial  liefore  the 
County  Court,  November  term,  1835,  it  was  proved  and  admitted,  that 
at  the  time  of  the  alleged  trespass,  the  plaintiff  owned  and  possessed 
the  locus  in  quo  ;  that  the  defendant,  at  the  same  time,  as  a  tenant, 
was  also  in  the  lawful  possession  of  a  lot  of  land  adjoining,  on  the 
south  side,  to  the  plaintiff's  land,  the  latter  being  raised  two  or  three 
feet  above  the  former ;  that  a  pear-tree  then  was,  and  for  man}-  vears 
had  been,  standing  and  growing  on  the  plaintiff's  land,  a  little  more 
than  four  feet  from  the  line  between  his  land  and  that  occupied  by  the 
defendant ;  that  the  trunk  of  this  tree,  at  the  distance  of  live  feet  above 
the  ground,  was  about  seventeen  inches  in  diameter,  and  grew  up  per- 
pendicularly about  eight  feet,  and  then  divided  itself  into  several 
branches,  some  of  which  had  extended  to  some  distance  across  the 
line  and  over  the  defendant's  land ;  and  that  from  these  branches  the 
defendant  picked  and  gathered  six  bushels  of  pears  and  converted  them 
to  his  own  use,  claiming  a  right  to  do  so.  For  the  taking  and  appro- 
priation of  these  pears,  the  action  was  brought. 

It  was  proved,  on  the  part  of  the  defendant,  that  two  of  the  roots  of 
the  tree,  one  of  about  two  inches  in  diameter,  and  the  other  a  little 
smaller,  together  with  several  others  from  an  eighth  to  half  an  inch  in 
diameter,  had  entered  his  land. 

The  plaintiff  offered  testimony  to  prove,  and  claimed  that  he  had 
proved,  that  this  tree  had,  for  more  than  twentj'-five  years,  stood  in 
the  same  situation  in  which  it  did  at  the  time  of  the  alleged  trespass, 
and  extended  its  branches,  in  like  manner,  over  the  defendant's  land  ; 
and  that,  during  all  that  time,  the  plaintiff  iiad  exclusively  gathered  and 
appropriated  to  his  own  use  the  pears  from  the  parts  of  the  tree  pro- 
jecting over  the  defendant's  land,  as  well  as  from  the  other  parts,  and 
had  the  sole  use  and  occupancy'  thereof,  claiming  exclusive  title  thereto ; 
and  that  neither  the  defendant,  nor  those  under  whom  he  claimed, 
had  ever  gathered  the  pears,  or  exercised  any  right  of  ownership  over 
the  tree,  or  the  fruit  thereof,  or  claimed  any  title  thereto.  This  claim 
of  the  plaintiff  was  resisted  b}*  the  defendant. 

The  plaintiff  claimed,  that  from  the  facts  proved  and  admitted,  the 
branches  of  the  tree,  which  extended  over  the  defendant's  land  and  the 
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pears  growing  thereon,  as  well  as  the  other  parts  of  the  tree,  belonged 
to  hircTand  were  his  property  ;  and  that  the  defendant  had  no  right  to 
gather  the  pears  from  such  projecting  branches  and  appropriate  them 
to  his  own  use,  as  he  had  done  ;  and  consequently,  that  the  plaintiff 
was  entitled  to  recover  in  this  action  ;  and  he  requested  the  court  so  to 
charge  the  jury. 

The  plaintiff  further  claimed,  that  if  from  the  facts  proved  and  ad- 
mitted, he  had  no  title  to  the  pears  gathered  by  the  defendant,  yet  if 
the  jury  should  find,  that  the  plaintiff  had,  for  more  than  fifteen  years 
next  before  the  alleged  trespass,  exclusively  gathered  and  appropriated 
to  his  own  use  the  pears  growing  upon  the  branches  projecting  over 
the  defendant's  land,  and  exclusively  exercised  acts  of  ownership  over 
the  tree  and  such  branches,  claiming  title  thereto,  he  had  thereby 
become  the  owner  thereof,  and  had  the  sole  property  in  the  pears 
gathered  by  the  defendant ;  and  requested  the  court  so  to  instruct  the 
jury.  The  defendant  claimed,  that  from  the  fiicts  proved  and  admitted, 
he  was  either  the  tenant  in  common  or  joint  owner  with  the  plaintiff,  or 
the  exclusive  owner  of  the  pears  so  gathered  by  him  ;  and  that  in  either 
case,  he  had  a  right  to  gather  them  and  appropriate  them  to  his  own 
use,  and  consequently  that  the  action  could  not  be  maintained;  and 
he  requested  .  the  court  so  to  charge  the  jury.  The  defendant  also 
resisted  the  plaintiffs  claim  to  the  pears  from  fifteen  years'  exclusive 
enjoyment,  and  requested  the  court  to  charge  the  jury  in  opposition  to 
sueli  claim. 

The  court  charged  the  jury  as  follows  :  "  The  owner  of  land  has  not 
only  a  right  to  the  soil,  but  the  right,  in  contemplation  of  law,  includes 
everything  in  a  direct  line  upward  to  the  heavens,  and  everything 
downwards  to  the  centre  of  the  earth.  The  owner  of  the  surface  of  the 
ground  owns  all  that  is  over  and  under  it. 

"  If  a  tree  stand  in  the  division  hne  between  two  persons'  lands, 
they  are  tenants  in  common  of  the  tree,  or  are  joint  owners  of  it.  If 
one  plants  a  tree  near  the  extreme  limits  of  his  land,  and  the  roots  do 
not  extend  into  the  land  of  the  adjoining  proprietor,  he  who  planted  it 
will  own  the  whole  tree,  although  the  branches  overhang  and  over- 
shadow the  laud  of  the  adjoining  proprietor  ;  but  if  the  tree  so  planted, 
in  growing  extend  its  roots  into  the  land  of  the  adjoining  proprietor, 
whereby  it  derives  a  portion  of  its  sustenance  from  the  land  of  both, 
they  are  tenants  in  common  of  the  tree ;  and  the  universal  practice 
in  Connecticut  has  been  for  each  to  take  the  fruit  overhanging  his  own 
land. 

'  "As  it  regards  the  usage,  or  the  right  by  possession,  the  law  is, 
that  to  obtain  it,  the  person  claiming  it  is  bound  to  show,  by  strict 
proof,  that  he  has  had  actual,  exclusive,  uninterrupted,  and  adverse  pos- 
session, for  the  period  of  fifteen  years,  under  a  claim  of  title.  It  is  also 
necessar}-,  that  the  possession  should  have  been  definitely  marked,  and 
certain,  and  invariably  the  same  ;  and  if  the  possession  claimed  is  land, 
it  must  be  marked  by  definite  boundaries. 
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"  In  this  case,  the  court  instruct  you,  that  if  you  find  the  roots  of  the 
tree  extended  into  the  land  of  the  defendant,  and  the  branches  over- 
hung it,  he  had  a  right  to  gather  the  fruit  on  those  branches,  unless  the 
plaintiff  has  acquired  an  exclusive  right  by  possession." 

The  jury  returned  a  verdict  for  the  defendant ;  and  the  plaintiff,  hav- 
ing filed  a  bill  of  exceptions,  brought  a  writ  of  error  in  the  Superior 
Court.  The  judgment  of  the  County  Court  was  then  affirmed  ;  where- 
upon the  plaintiff  brought  the  case  before  this  court,  by  motion  in 
error. 

Ilungerford  and  Cone,  for  the  plaintiff  in  error. 

Johnson  and  Chapman,  for  the  defendant  in  error. 

BissELL,  J.  This  writ  of  error  is  reserved  for  our  advice ;  and  the 
principal  question  raised  and  discussed,  is,  whether,  upon  the  facts  dis- 
closed on  the  record,  the  plaintiff  and  defendant  are  joint  owners,  or 
tenants  in  common,  of  the  ti-ee  in  controvers}'. 

It  is  admitted  that  the  tree  stands  upon  the  plaintiffs  land,  and 
about  four  feet  from  the  line  dividing  his  land  from  that  of  the  defend- 
ant. It  is  further  admitted  that  a  part  of  the  branches  overhang,  anc) 
that  a  portion  of  the  roots  extend  into,  the  defendant's  land.  If,  then, 
he  be  a  joint  owner  of  the  tree  with  the  plaintiff,  he  is  so  in  conse- 
quence of  one  or  the  other  of  these  facts,  or  of  both  of  them  united. 
It  has  not  been  insisted  on,  in  the  argument,  that  the  mere  fact,  that 
some  of  the  branches  overhang  the  defendant's  land,  creates  such  a 
joint  ownership.  Indeed,  such  a  claim  could  not  have  been  made,  with 
any  well-grounded  hope  of  success.  It  is  opposed  to  all  the  authorities, 
and  especiallv  to  that  on  which  the  defendant  chiefl}'  relies.  "Thus" 
(it  is  said)  "  if  a  house  overhang  the  land  of  a  man,  he  may  enter  and 
throw  down  the  part  hanging  over,  but  no  more  ;  for  he  can  abate  only 
that  part  which  constitutes  the  nuisance."  2  Roll.  144,  1,  30  ;  Rex  v. 
Pappineaii,  2  Stra.  688  ;  Cooper  v.  Marshall,  1  Burr.  267 ;  Welsh  v. 
JSfash,  8  East,  394  ;  Dyson  v.  Collick,  5  Barn.  &  Aid.  600  ;  Com.  Dig. 
tit.  Action  on  the  case  for  a  nuisance,  D.  4.  And  in  VTaterman  v. 
Soper,  1  Ld.  Raym.  737,  the  case  principall}'  relied  on,  by  the  de- 
fendant's counsel,  it  is  laid  down:  "That  if  A.  plants  a  tree  upon 
the  extremest  limits  of  his  land,  and  the  tree  gi'owing  extend  its  root 
into  the  land  of  B.  next  adjoining,  A.  and  B.  are  tenants  in  common 
of  the  tree.  But  if  all  the  root  grows  in  the  land  of  A.,  though  the 
boughs  overshadow  the  land  of  B.,  yet  the  branches  follow  the  root, 
and  the  property  of  the  whole  is  in  A." 

The  claim  of  joint  ownership,  then,  rests  on  the  fact  that  the  tree 
extends  its  I'oots  into  the  defendant's  land,  and  derives  a  part  of  its 
nourishment  from  his  soil.  On  this- ground,  the  charge  proceeded,  in 
the  court  below  ;  and  on  this,  the  case  has  been  argued  in  this  court. 
We  are  to  inquire,  then,  whether  this  ground  be  tenable.  The  only 
cases  relied  upon,  in  support  of  the  principle,  are.  the  cases  already 
cited  from  Ld.  Raymond,  and  an  anonymous  case  from  RoUe's  Repoits 
C'2  Roll.  255).     The  principle  is,  indeed,  laid  down  in  several  of  our 
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elementary  treatises.  1  Sw.  Dig.  104  ;  3  Stark.  Ev.  1457  n. ;  Bui.  N. 
P.  84.  But  the  only  authority  cited  is  the  case  from  Ld.  Raymond. 
And  it  may  well  deserve  consideration,  whether  that  case  is  strictly 
applicable  to  the  case  at  bar ;  and  whether  it  carries  the  principle  so 
far  as  is  necessary  to  sustain  the  present  defence.  That  case  supposes 
the  tree  to  be  planted  on  the  "  extremest  limit" — that  is,  on  the 
utmost  point  or  verge  —  of  A.'s  land.  Is  it  not  then  fairly  inferable, 
from  the  statement  of  the  case,  that  the  tree,  w^hen  grown,  stood  in  the 
dividing  line?  And  in  the  case  cited  from  Rolle,  the  tree  stood  iri  the 
hedge,  dividing  the  land  of  the  plaintiff  from  that  of  the  defendant.  Is 
it  the  doctrine  of  these  cases,  that  whenever  a  tree,  gi'owing  upon  the 
land  of  one  man,  whatever  may  be  its  distance  from  the  line,  extends 
any  portion  of  its  roots  into  the  lands  of  another,  they  therefore  become 
tenants  in  common  of  the  tree?  We  think  not;  and  if  it  were,  we 
cannot  assent  to  it.  Because,  in  the  first  place,  there  would  be  insur- 
mountable difficulties  in  reducing  the  principles  to  practice ;  and,  in 
the  next  place,  we  think  the  weight  of  authorities  is  clearly  the  other 
wa}'. 

How,  it  may  be  asked,  is  the  principle  to  be  reduced  to  practice? 
And  here,  it  should  be  remembered,  that  nothing  depends  on  the  ques- 
tion whether  the  branches  do  or  do  not  overhang  the  lands  of  the  ad- 
joining proprietor.  All  is  made  to  depend  solely  on  the  inquiry, 
whether  any  portion  of  the  roots  extend  into  his  land.  It  is  this  fact 
alone,  which  creates  the  tenancy  in  common.  And  how  is  the  fact  to 
be  ascertained? 

Again  ;  if  such  tenanc}'  in  common  exist,  it  is  diffused  over  the  whole 
tree.  Each  owns  a  certain  proportion  of  the  whole.  In  what  propor- 
tion do  the  respective  parties  hold  ?  And  how  are  these  proportions  to 
be  determined  ?  How  is  it  to  be  ascertained  what  part  of  its  nourish- 
ment the  tree  derives  from  the  soil  of  the  adjoining  proprietor?  If  one 
joint  owner  appropriate  all  the  products,  on  what  principle  is  the 
account  to  be  settled  between  the  parties? 

Again  ;  suppose  the  line  between  adjoining  proprietors  to  run  through 
a  forest,  or  grove.  Is  a  new  rule  of  propert}'  to  be  introduced,  in 
regard  to  those  trees  growing  so  near  the  line  as  to  extend  some  por- 
tions of  their  roots  across  it?  How  is  a  man  to  know  whether  he  is 
the  exclusive  owner  of  trees,  growing,  indeed,  on  his  own  land,  but 
near  the  line  ;  and  whether  he  can  safely  cut  them,  without  subjecting 
himself  to  an  action  ? 

And  again  ;  on  the  principle  claimed,  a  man  may  be  the  exclusive 
owner  of  a  tree,  one  jear,  and  the  next,  a  tenant  in  common  with 
another ;  and  the  proportion  in  which  he  owns  may  be  varying  from 
3'ear  to  year,  as  the  tree  progresses  in  its  growth. 

It  is  not  seen  how  these  consequences  are  to  be  obviated,  if  the  prin- 
ciple contended  for  be  once  admitted.  We  think  ihey  are  such  as  to 
furnish  the  most  conclusive  objections  against  the  adoption  of  the  prin- 
ciple.    We  are  not  prepared  to  adopt  it,  unless  compelled  to  do  so  by 
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the  controlling  force  of  authority.  The  cases  relied  upon  for  its  support 
have  been  examined.  We  do  not  think  them  decisive.  We  will  very 
briefly  review  those,  which,  in  our  opinion,  establish  a  contrary 
doctrine.  -^ 

In  the  case  of  Masters  v.  Pollie,  2  Roll.  Rep.  141,  it  was  adjud-ed, 
that  where  a  tree  grows  in  A.'s  close,  though  the  roots  grow  in  B  's 
yet  the  body  of  the  tree  being  in  A.'s  soil,  the  tree  belongs  to  him'. 
Ihe  authority  of  this  case  is  recognized  and  approved  by  Littledale 
J.,  in  the  case  of  Jlolder  v.  Coates,  1  Moo.  &  Malk.  112.  He  says' 
-  I  remember,  when  I  read  those  cases,  I  was  of  opinion  that  the  doc- 
trine in  the  case  of  Masters  v.  I^ollie  was  preferable  to  that  in  Water- 
man  v.  Soper  ;  and  I  still  think  so." 

The  same  doctrine  is  also  laid  down  in  Millen  v.  Fandrye,  Pop. 
Rep.  161,  163  ;  Norris  v.  Baker,  3  Bulslr.  178  ;  see  also  20  Vin!  Abr." 
417  ;  1  Chitt.  Gen.  Pr.  652.  We  think,  therefore,  both  on  the  ground 
of  principle  and  authority,  that  the  plaintiff  and  defendant  a°e  not 
joint  owners  of  the  tree  ;  and  that  the  charge  to  the  jury,  in  the  court 
below,  was,  on  this  point,  erroneous. 

It  is,  however,  contended,  that  although  the  charge  on  this  point  was 
wrong,  there  ought  not  to  be  a  reversal,  as  upon  another  ground  the 
defendant  was  clearly  entitled  to  judgment  in  his  favor. 

It  is  urged,  that  laud  comprehends  everything  in  a  direct  line  above 
it ;  and  therefore,  where  a  tree  is  planted  so  near  the  Hne  of  another's 
close  that  the  branches  overhang  the  land,  the  adjoining  proprietor  may 
remove  them.     And  in  support  of  this  position,  a  number  of  authorities 
are  cited.     The  general  doctrine  is  readily  admitted ;  but  it  has  no 
applicability  to  the  case  under  consideration.     The  bill  of  exceptions 
finds,  that  the  defendant  gathered  the  pears  growing  on  the  branches 
which  overhung  his  land,  and  converted  them  to  his  own  use,  claiming 
a  title  thereto.     And  the  charge  to  the  jury  proceeds  on  the  ground 
that  he  has  a  right  so  to  do.     Now,  if  these  branches  were  a  nuisance 
to  the  defendant's  land,  he  had  clearly  a  right  to  treat  them  as  such, 
and  as  such  to  remove  them.     But  he  as  clearly  had  no  right  to  convert 
either  the  branches  or  the  fruit  to  his  own  use.     Bearddee  v.  French^ 
7  Conn.  Rep.  125  ;    Welsh  v.  Nash,  8  East,  394  ;  Dyson  v.  Collick,  5 
Barn.  &  Aid.  600 ;  2  Phill.  Ev.  138. 

On  the  whole,  we  are  of  opinion  that  there  is  manifest  error  in  the 
judgment  of  the  court  below,  and  that  it  be  reversed. 

The  other  judges  ultimately  concurred  in  this  opinion  ;  Williams, 
Ch.  J.,  having  at  first  dissented,  on  the  ground  of  a  decision  of  the 
Superior  Court  in  Hartford  county  (Fortune  v.  Neioson),  and  the 
general  understanding  and  practice  in  Connecticut  among  adjoining 
proprietors.  •  Judgment  reversed.^ 

1  So  Skinner  v.  Wilder,  38  Vt.  115.     See  Lemmon  v.  Webb,  [1894]  3  Ch.  1. 
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GRIFFIN   V.   BIXBY, 
Superior  Court  of  Judicature  of  New  Hampshire.     1841. 

[Reported  \2  N.  H.  454.] 

Trespass,  for  breaking  and  entering  tlie  plaintiffs  close,  in  Litch- 
field. November  1,  1838,  and  on  other  days,  &c. 
Plea,  the  general  issue. 

Hugh  Nahor,  the  former  husband  of  Elizabeth  Bixby,  who  is  one  of 
the  defendants,  was  the  owner  of  a  farm  in  Litchfield.  Upon  his  death, 
her  dower  in  said  farm  was  set  otf,  April  12,  1815,  by  a  committee  ap- 
pointed for  that  purpose.  In  the  return  of  the  committee  they  described 
the  southerly  line  of  the  tract  set  off  as  running  from  "  a  pine  tree 
marked,  with  stones  at  the  root,"  north  82  degrees  east,  "to  the  east 
end  of  said  lot."  There  are  acknowledged  monuments  at  each  end  of 
this  Hne,  but  the  return  of  the  committee  did  not  designate  any  inter- 
mediate monuments. 

The  defendants  offered  evidence,  that  at  the  time  the  dower  was  set 
off,  the  committee  in  fact  surveyed  and  marked  a  line  through  a  tract 
of  wood-land,  varying  somewhat  from  a  straight  line,  extending  further 
south,  and  thus  including  the  locus  in  quo ;  and  that  there  has  since 
been  a  cutting  of  wood,  by  the  occupants,  on  both  sides,  up  to  this 
marked  line. 

The  plaintiff  derives  title  from  the  heirs  of  Nahor,  to  the  land  adjoin- 
ing the  dower,  and  he  contended  that  this  evidence  could  not  be 
received  to  control  the  return  of  the  committee. 

There  was  evidence  that  a  part  of  the  distance  between  the  corners 
was  cleared,  and  a  fence  built,  which  varies  from  a  straight  line,  but 
corresponds  with  the  first  monument  found  in  the  woods. 

There  was  further  evidence  tending  to  show  that  one  or  more  of  the 
trees  alleged  to  have  been  marked  upon  the  line  as  monumeiits,  had 
been  cut  and  carried  awa}'. 

The  questions  arising  upon  the  foregoing  case  were  reserved  for  the 
consideration  of  this  court. 
Farley,  for  the  plaintiff. 
J.  U.  Parker,  for  the  defendants. 

Parker,  C.  J.  If  the  committee  had  not  run  out  and  marked  a  line 
when  they  set  off  the  dower  of  Mrs.  Nahor,  the  course  mentioned  in  the 
return  must  have  determined  the  boundary  between  the  parties  ;  and 
parol  evidence  could  not  have  been  admitted  to  show  that  there  was 
pieviously  a  marked  line  there,  varying  from  the  course,  and  that  the 
committee  intended  to  adopt  that  line.  Allen  v.  Kingsbury ,  16  Pick. 
II  2.35.  But  in  this  case  the  committee  marked  a  line,  and  in  this  re- 
spect the  present  case  differs  from  that  just  cited,  where  the  monuments 
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were  not  erected  at  the  time  the  dower  was  set  off,  but  at  some  ante- 
cedent  period,  and  for  some  purpose  not  known  or  explained. 

As  the  monuments  in  this  case  were  marked  at  the  time  by  the  com- 
mittee, and  intended  to  designate  the  kind  set  off,  we  are  of  opinion 
that  this  constituted  an  actual  location,  and  that  they  must  control  the 
course  mentioned  in  the  return.  Brown  v.  Gay,  3  Greenl.  R.  126  ; 
Iii2yley  v.  Berry,  h  Greenl.  24  ;  Esmond  \.  Tarhox,  7  Greenl.  R.  61 ; 
Thomas  v.  Patten,  13  Me.  R.  329  ;  Prescott  v.  Hairhins,  12  N.  H. 
20,  26  ;  and  see  1  U.  S.  Digest,  474.  The  evidence  offered  tends  to 
show  that  the  parties  understood  that  the  line  was  marked  and  estab- 
lished by  monuments,  and  acted  with  reference  to  that  fact;  which 
strengthens  the  case,  and  shows  the  propriety  of  the  rule.  Jackson  v. 
Ogden,  7  Johns.  R.  241  ;    Clark  v.  Munyan,  22  Pick.  R.  410. 

As  to  the  second  question  :  in  Waterman  v.  Soper,  1  Ld.  Raym. 
737,  cited  for  the  defendants,  Holt,  C.  J.,  ruled  that  if  A.  plants  a  tree 
on  the  extremest  limits  of  his  land,  and  the  tree  growing  extend  its 
root  into  the  land  of  B.,  next  adjoining,  A.  and  B.  are  tenants  in  com- 
mon of  this  tree,  and  that  where  there  are  tenants  in  common  of  a  tree, 
and  one  cuts  the  whole,  though  the  otlier  cannot  have  an  action  for  the 
tree,  yet  he  may  have  an  action  for  the  special  damage  by  this  cutting. 
What  action  he  shall  have  is  not  stated,  nor  is  it  quite  clear  that  such 
an  ownership  can  be  established,  if  the  root  merely  extend  into  the 
other's  land. 

But  in  Co.  Lit.  200  b,  it  is  said,  "  If  two  tenants  in  common  be  of 
land,  and  of  mete  stones,  pro  metis  et  bundis,  and  the  one  take  them 
up  and  carry  them  away,  the  other  shall  have  an  action  of  trespass 
qnare  vi  et  armis  against  him,  in  like  manner  as  he  shall  have  for  the 
destruction  of  doves." 

And  in  Cubitt  v.  Porter,  8  B.  &  C.  257,  it  was  held  that  "  the  com- 
mon user  of  a  wall  separating  adjoining  lands,  belonging  to  different 
owners,  \s  prima  facie  evidence  that  the  wall,  and  the  land  on  which  it 
stands,  belong  to  the  owners  of  those  adjoining  lands  in  equal  moieties, 
as  tenants  in  common  ;  "  and  ''  where  such  an  ancient  wall  was  pulled 
down  by  one  of  the  two  tenants  in  common,  with  the  intention  of  re- 
building the  same,  and  a  new  wall  was  built,  of  a  greater  height  than 
the  old  one,  it  was  held  that  this  was  not  such  a  total  destruction  of  the 
wall  as  to  entitle  one  of  the  two  tenants  in  common  to  maintain  tres- 
pass against  the  other." 

It  seems  to  have  been  admitted  that  for  an  entire  destniction  of  the 
wall  by  one,  trespass  might  have  been  sustained. 

Without  going  to  the  extent  of  the  ruling  in  Lord  Raymond,  we  are 
of  opinion  that  a  tree  standing  directly  upon  the  line  between  adjoining 
owners,  so  that  the  line  passes  through  it,  is  the  common  property  of 
both  parties,  whether  marked  or  not,  and  that  trespass  will  lie  if  one 
cuts  and  destroys  it  without  the  consent  of  the  other.  See  cases  cited 
in  Odiorne  v.  Lyford,  9  N.  H.  Rep.  511.^ 

1  See  Robinson  v.  Clapp,  65  Conn.  365,  67  Conn.  638. 
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HOFFMAN   V.   ARMSTRONG. 

Commission  of  Appeals  of  New  York.     1872. 

[Eeparted  48  X.  Y.  201.] 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme  Court  in 
the  Seventh  Judicial  District,  affirming  a  judgment  for  the  plaintiff  en- 
tered  on  a  verdict.  The  action  is  for  assault  and  battery.  (Reported 
46  Barb.  337.) 

The  facts  are  these  :  Dr.  Hoff'man  and  the  defendant  were  the  owners 
of  adjoining  lands,  separated  by  a  line  fence.  There  was  a  cherry  tree 
standing  upon  the  land  of  Dr.  Hoflfman  with  limbs  overhanging  the  land 
of  the  defendant.  The  plaintiff,  who  was  a  sister  of  Dr.  Hoffman,  and 
lived  with  him,  went  upon  the  line  fence  and  undertook  to  pick  cherries 
from  a  limb  of  the  tree  which  overhung  the  defendant's  land.  He  for- 
bade her,  and  on  her  still  persisting,  the  defendant  attempted  to  prevent 
her  by  force,  and  did  her  a  personal  injury. 

The  court  held,  and  so  charged  the  jury,  that  "  every  person  upon 
whose  lands  a  tree  stands  owns  the  whole  of  that  tree,  notwithstanding 
portions  of  it  may  overhang  the  lands  of  another  ;  and  in  this  case,  as 
it  is  conceded  that  the  body  or  trunk  of  the  tree  was  wholly  upon  the 
land  of  Dr.  Hoffman,  he  was  entitled  to  all  the  fruit  growing  thereon, 
and  hence,  if  the  defendant  attempted  to  prevent  the  plaintiff  from 
picking  such  fruit  by  violence  he  was  a  wrong-doer,  and  this  action  lies 
against  him.  If  he  touched  her  at  all,  with  the  intention  of  preventing 
her  from  picking  the  cherries  while  she  was  standing  on  the  premises  or 
fence  of  Dr.  Hoffman,  although  they  were  upon  the  limbs  overhanging 
his  yard,  then  this  action  lies  against  him,  and  your  verdict  should  be 
for  the  plaintiff." 

The  defendant  excepted  to  the  several  legal  propositions  contained  in 
the  charge,  and  requested  the  judge  substantially  to  charge  that  the 
limbs  of  the  tree  overhanging  the  land  of  the  defendant  belonged  to 
him,  that  he  was  entitled  to  the  fruit  thereon,  and  that  he  had  the  right 
to  prevent  the  plaintiff  from  picking  it  by  the  application  of  all  neces- 
sary force,  if  she  refused  to  desist  after  being  requested  to  do  so.  This 
was  refused,  and  exceptions  were  taken  to  such  refusals. 

Amasa  J.  Parker,  for  the  appellant. 

n.  Y.  Howland,  for  the  respondent. 

LoTT,  Ch.  C.  The  only  material  question  presented  in  this  case  is, 
whether  the  owner  of  land  overhung  by  the  branches  of  a  fruit  tree 
standing  wholly  on  the  land  of  an  adjoining  owner  is  entitled  to  the 
fruit  growing  thereon. 

The  defendant  claims  that  the  ownership  of  land  includes  everything 
above  the  surface,  and  bases  his  claim  on  the  maxim  of  the  law,  '^  Cujus 
est  sol'im  ejus  est  usque  ad  ccelurn"  and  that  consequently  he  was  the 
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owner  of  the  overhanging  branches  and  the  fruit  thereon.  The  general 
rule  unquestionabl}'  is,  tliat  land  hath  in  its  legal  signification  an  in- 
definite extent  upward,  including  everything  terrestrial,  not  oul}-  the 
ground  or  soil,  but  everything  which  is  attached  to  the  earth,  whether 
by  the  course  of  nature,  as  trees,  herbage,  and  water,  or  by  the  hands 
of  man,  as  houses  and  other  buildings.  (See  Co.  Lit.  4  a ;  2  Black. 
Com.  18  ;  3  Kent's  Com.,  p.  401  ;  2  Bouvier's  Ins.  §  1570.) 

This  rule,  while  it  entitles  the  owner  of  the  land  to  the  right  to  it, 
and  to  the  exclusive  use  and  enjo3'ment  of  all  the  space  above  it,  and  to 
erect  any  superstructure  thereon  that  he  ma}-  see  fit,  —  and  no  one  can 
lawfully  obstruct  it  to  his  prejudice,  — yd  if  an  adjoining  owner  should 
build  his  house  so  as  to  overharg  it,  such  an  encroachment  would  not 
give  the  owner  of  the  land  the  legal  title  to  the  part  so  overhanging. 
It  would  be  a  violation  of  his  right,  for  which  the  law  would  afford  an 
adequate  remedy,  but  would  not  give  him  an  ownership  or  right  tc  the 
possession  thereof.     (See  Aiken  v.  Benedict^  39  Barb.  400.) 

Although  different  opinions  have  been  held  as  to  the  rights  of  owners 
of  adjoining  land  in  trees  planted,  the  bodies  of  which  are  wholly  upon 
that  of  one,  while  the  roots  extend  and  grow  into  that  of  the  other  and 
derive  nourishment  therefrom,  it  was  considered  by  Allen,  J.,  in  giving 
the  opinion  of  the  court  in  Dubois  v.  Beaver^  25  N.  Y.  Rep.  123,  etc., 
that  the  tree  is  wholh'  the  property  of  him  upon  whose  land  the  trunk 
stands.  This  principle  is  sustained  in  blasters  v.  Follie^  2  Rol.  Rep. 
141  ;  Holder  v.  Coates,  1  Moody  &  Malkin,  112. 

The  ground  or  reason  assigned  in  those  cases  for  holding  that  the 
owner  of  land  on  which  no  part  of  a  tree  stands,  but  into  which  the 
roots  extend,  has  any  interest,  is  that  the  tree  derives  its  nourishment 
from  both  estates,  and  not  the  ground  or  maxim  on  which  the  defend- 
ant's claim  is  based. 

We  have  not  been  referred  to  any  case  showing  that  where  no 
part  of  a  tree  stood  on  the  land  of  a  party,  and  it  did  not  receive  any 
nourishment  therefrom,  that  he  had  any  right  therein,  and  it  is  laid 
down  in  Bouvier's  Institutes  (section  1573)  that  if  the  brandies  of 
a  tree  only  overshadow  the  adjoining  land,  and  the  roots  do  not  enter 
into  it,  tlie  tree  wholly  belongs  to  the  estate  where  the  roots  grow. 
(See  also  Masters  v.  Follie,  2  Rol.  Rep.  141  ;  Waterman  v.  Soper,  1 
Ld.  Raymond,  737.) 

The  rule  or  maxim  giving  the  right  of  ownership  to  everything  above 
the  surface  to  the  owner  of  the  soil  has  full  effect  without  extending  it 
to  anything  entirely  disconnected  with  or  detached  from  the  soil  itself. 

It  follows,  from"  the  views  above  expressed,  that  the  ruling  of  the 
judge  at  the  Circuit  was  right,  and  the  judgment  appealed  from  must  be 
affirmed,  with  costs. 

All  concur.  Judgment  affirmed. 

Note.  —  "I  cannot  see  how  that  a  bare  denial  of  a  thing  detained  shall  make  a 
conversion  •  ThunibldlwriK  s  Case,  a  lessee,  at  the  end  of  his  term,  leaves  a  timber  log 
on  the  ground  ;  afterwards  he  demands  it.    A  denial  of  this,  without  some  other  act  done, 


702 


HOFFMAN   V.   ARMSTRONG. 


shall  not  make  a  conversion  of  this,  if  he  doth  not  remove  this,  and  so  makes  some 
other  special  conversion.  Legerc  in  one  sense  is  to  gather.  If  upon  evidence  to  a  jury 
there  a  denial  is  good  evidence  to  prove  a  conversion,  but  if  he  saith  that  he  had  locked 
it  up,  and  brought  it  into  the  court,  here  stabitur  presumptioni  donee  m  contranum 
p7-obeturj  this  is  no  conversion,  if  the  contrary  be  not  proved."  Per  Coke,  C.  J.,  in 
IsaacJc  V.  Clark;  2  Bulst.  306,  314  (161.5). 

"  If  trees  m-ow  in  my  hedge,  and  the  fruit  of  such  a  tree  hangs  over  your  land,  and 
falls  on  your  land.  I  can  justifv  the  collection  of  it,  if  I  do  not  make  too  long  _a  stay 
there  or  break  down  his  [your]  hedge.  Because  ripe  fruit  naturally  faUs.  Per 
DODKKIDOB,  J.,  in  iMillen  v.  Fawdnj,  Latch,  119,  120  (1626). 
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